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CHAPTER    I. 


OP  OBLiaATIONS  IN  GENERAL  AND  THEIR  CLASSIFICATION. 

[GROT.  III.  1.] 


Sect. 

1.  Of   obligation  to  claim  Bome- 

thing  f]X)m  another. 

2.  How   it    arises.    Its   different 

kinds. 

3.  A  bare  promise  defined. 

4.  Of  a  binding  promise. 

5.  A    promise    sine  cauad   is  not 

actionable. 


Sect. 

6.  Of  a  reasonable  cause  in  a  trans- 

action,  and  how  it  is  to  be 
understood. 

7.  Of  obligation  by  agreement. 

8.  Of  a  tacit  obligation  arising  by 

law. 

9.  Of  obligation  arising  from  in« 

equality. 


§  1.  We  have  thus  far  treated,  first  of  persons  and  their  diffe- 
rent kinds  in  law,  and  secondly  of  things  both  singular  and 
universal,  and  the  mode  in  which  they  are  acquired,  that  is,  the 
right  which  persons  have  over  any  thing  or  property,  how  this 
right  is  acquired  and  in  what  it  consists.  It  remains  now  to  con- 
sider the  right  which  we  have  against  any  person  (a)  to  obtain  or 


(a)  The  Author,  who  proceeds,  in 
accordance  with  §  12.  Ii%«t»  de  Jur, 
Nat  Oent,  and  Civ,,  well  known  to 
the  commentators,  to  discuss  the 
three  main  diyisions  of  law  {Jua), 
very  appropriately  observes  that  to 
the  acquisition  of  things  appertains 
the  right,  which  we  have  over  some 
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particular  thing,  which  has  already 
been  considered,  and  the  right  which 
we  have  against  a  particular  person 
to  enjoy  from  him  some  thing  or  act ; 
in  a  word,  to  furnish  us  with  an 
obligation,  which  must  bo  more 
fully  discussed  (cf,  bk,  II.  ch,  2.  m 
7ioUd,   note  (a));    for   to    maintain 


OF   OBLIGATIONS   IN   GENERAL 


[Bk.  IV. 


enjoy  from  him  some  thing  or  act.  Z.  8.  D.  de  obligat  et  action  : 
pr.  Instit  eod.  which  is  commonly  called  claim  (inschuld)  or 
obligation  (6).* 


with  Puffendoif,  Droit  de  la  N.  and 
des  G»  L  4.  c.  9.  §  8.  that  obligations 
and  agreements  cannot  bo  included 
under  the  acquisition  of  the  owner- 
ship of  things,  as  if  they  contained 
a  physical  ability,  is  somewhat 
absurd,  seeing  that,  if  true,  it  would 
be  necessary  in  order  to  preserve  the 
acquired  right  of  ownership,  that  we 
should  always  have  our  entire  pos- 
sessions under  our  eyes  and  our  own 
immediate  control,  which  would 
amount  to  an  impossibility.  It  must 
further  bo  borne  in  mind  that  the 
moral  capability,  whether  acquired 
expressly  or  tacitly,  whereby  another 
is  obliged  to  sometiiing  in  our  favour, 
begets  a  personal  action  afforded 
specially  against  the  particular  per- 
son who  is  bound ;  whereas,  on  the 
other  hand,  from  the  right  in  the 
thing  itself  {jua  in  re)  is  dierived 
a  real  action  against  every  possessor 
to  restore  the  thing  to  us.  Hence 
the  Boman  Juiists  have  rightly 
termed  actions  of  this  latter  kind 
vindicationes,  and  of  the  former  kind 
condictiones.  I  do  not,  however,  wish 
it  to  be  inferred  from  my  above 
remarks  that  I  desire  to  include 
obligations  under  the  third  division 
of  the  law,  viz,,  actioneSy  as  Theo- 
philus  has  done;  nor  yet  to  class 
them  with  Vultejus  under  the  law  of 
persons,  for  both  these  classifications 
are  shown  to  be  erroneous  by  Vin- 
nius  in  Comment,  ad  Instit,  de  ohl.  in 
pr.  But  I  simply  wish  to  point  out  the 
usefulness  of  the  distinction  between 
the  right  in  or  over  anything  (Jus  in 
re),  as  supposing  possession  already 
acquired,  and  the  right  which  we 
have  to  anything  {Jtia  ad  rem),  pos- 
session whereof  has  not  yet  been  ob- 
tained ;  and  also  to  obsci-ve  that  the 
Author  properly  mentions  actions  in 
connection  with  obligations,  which, 


although  they  form  a  separate  head 
or  division  of  the  law,  are  neverthe- 
less begotten  by  obligations. 

(6)  Vid.  H.  Grot.  Introd.  III. 
ch.  I.  §§  1  &  24.  who  gives  a  different 
meaning  to  these  two  terms.* 

*  [A  comparison  of  the  Introduction 
of  Grotius  with  the  text  will  show 
that  he  gives  substantially  the  same 
definition  of  the  term  inachvid,  or 
obligation,  as  Van  LeeuweD.  The 
Eoman-Dutch  text  writers  have  fol- 
lowed the  same  principle  of  division, 
given  us  by  Gaius  and  Justinian,  who 
have  divided  the  jua  privatum  into 
peraona,  thinga,  and  adiona.  Obliga- 
tions, it  has  been  pointed  out,  if 
viewed  with  reference  to  their  ulti- 
mate result,  would  be  included  under 
the  head  of  rea;  but,  if  regarded  as 
the  means  by  which  this  result  is 
obtained  in  law,  they  would  come 
under  the  head  of  actiona.  It  is  pro- 
bably on  this  account  that  we  find  ob- 
ligations treated  of  in  the  Institutes 
between  rea  and  actionea.  Austin, 
Lect,  43,  thinks  that  the  Boman 
division  is  illogical,  and  he  prefers 
to  divide  the  Municipal  law  of  a 
country  into  law  of  thinga  and  law 
of  persona.  This  arrangement  has 
much  to  commend  itself  to  the 
scientific  Jurist.  The  propriety,  how- 
ever, of  our  Aulhoi-'s  classification  in 
his  commentaries  is  not  of  so  much 
consequence  to  the  pmctitioner.  It 
is  suflBcient  to  observe  that  Van 
Leeuwen,  like  Grotius,  has  followed 
the  division  of  the  Boman  Jurists. 
An  obligation  is  defined  in  the  Insti- 
tutes (iii.  1.)  to  bo  a  vinculum  juris 
quo  neceaaitate  aairingimur  alicujtis 
aolvendae  rei  aecundnm  noatrae  civitatia 
jura.  The  term  obligation  has,  how- 
ever, a  variety  of  meanings,  l.  In 
its  proper  sense  an  obligation,  as 
above  defined,  is  a  vinculum  jurta,  t.c. 
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Obligation  (c)  to  claim  anything  arises  either  from  promise  or 
inequality.  Obligation  by  promise,  again,  arises  either  expressly 
by  contract,  or  tacitly  by  implication  of  law  in  a  manner  analogous 
to  contract. 

§  2.  An  express  obligation  (d)  is  an  agreement  by  which, 
through  social  intercourse,  a  person,  even  as  something  has  been 
given  or  done  to  him,  promises  or  binds  himself  to  give  or  do 


a   legal   tie  between  two  or  more 
persons.    2.  It  is  often  used  to  denote 
the  right  to  which  the    obligation 
gives  rise,  i.e.  a  jus  in  personam,    3. 
Or  to  denote  the  duty  correlating 
with  such  right.    4.  It  is  also  used 
to  denote  the  mode  by  which  the  tie 
{vinculum  juris)  is  created  between 
the  parties,  being  equivalent  to  con" 
iractus  {cf,  Mackeldeii  Systema  Juris, 
§  329).     An  obligation  in  English  law 
means  a  unilateral  contract  under 
seal  securing  the  payment  of  a  sum 
of  money;  the  party  bound  being 
called  oUigor  and  the  party  to  whom 
he   is   bound   obligee.    In   Boman- 
Dutch  practice   obligation  is  some- 
times used  in  a  similar   sense,  to 
denote  a  unilateral  acknowledgment 
of  debt  expressed  in  writing,  and 
passed  either  before  a  secretary  and 
two  aldermen,  or  a  notary  and  two 
witnesses.  (Kersteman.  Woorden  Boek; 
cf.  infra,  ch.  13.  §  20).    In  the  civil 
hkw  he,  who  owes  a  duty  created  by 
obligation,  is  styled  debitor,  and  he  in 
whom  the  right  or  jus  in  personam 
residee   is    called     creditor.     These 
words  therefore  are  of  much  wider 
meaning  than  debtor  and  creditor  in 
English  law  (Austin.  Led,  24.  in  fin,). 
There  is  no  term  in  English  juris- 
prudence precisely  equivalent  to  the 
Migaiio  of  the  civilians.    The  nearest 
term  corresponding  to  obligatio,  as 
used  by  the  Boman  lawyers,  appears 
to  be  chose  en  action, — Tb.] 

(c)  The  essence  of  the  obligation 
consists  in  the  one  party  being  com- 
pelled to  give  or  render  to  the  other, 
for  which  reason  the  obligation  forms 
the  source  of  the  jus  ad  rem*  The 


effect  of  the  obligation  lies  in  the 
necessity  of  furnishing  that  which 
is  comprised  in  the  obligation,  and 
for  which  the  remedy  is  an  action  or 
legal  demand.  Hence  the  Emperor 
Justinian,  Inst,  III,  de  oUigat,  aptly 
understands  by  obligation  a  legal 
bond — vinculum  juris — ^by  which  we 
are  bound  to  perform  something, 
either  according  to  natural  law  alone, 
or  according  to  civil  law,  or  accord- 
ing to  both  natural  and  municipal 
law  at  the  same  time.  Hence  an 
obligation  is  either  natural,  e,g,  of 
a  slave,  a  minor  &c. ;  or  civil,  e,g, 
under  the  lex  Aquilia;  or  mixed 
{mixta  obligatio),  e.g,  emptio-venditio, 
locatio'condudio  &c.  Some  obliga- 
tions according  to  the  practice  are 
of  themselves  accompanied  by  a  con- 
demnation, whencTer  the  obligation 
comprises  a  voluntary  stipulation 
to  that  effect ;  others  again  require  a 
previous  judicial  proceeding. 

{d)  Express  obligation  is  properly 
described  as  the  voluntary  act  of  a 
person  by  which  upon  some  reason- 
able ground,  either  by  words  or  in 
writing,  he  promises  another  person 
something  with  the  intention  that 
the  latter  shall  accept  the  same,  and 
by  such  acceptance  acquire  against 
him  a  right  to  performance.  Thus 
differing  from  simple  pollicitation  or 
bare  promise  without  the  said  inten- 
tion, as  is  apparent  from  these  words, 
**  I  will  do  my  beet  to  provide  you 
with  a  thousand  guilders."  Vid, 
Grot.  Introd,  h.  t,  Wolfius.  Droit  de 
la  N,  ch,  7,  and  Mr,  Liuac,  ibid. 
Hit,  I. 

B  2 
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something  to  another  with  the  intention  that  the  latter  shall 
accept  the  same,  and  thereby  acquire  some  right  against  him. 

§  8.  A  gratuitous  promise  {belofte)  is  where  a  person  of  his  own 
accord,  without  having  been  asked  to  do  so  and  without  anj'^  debt, 
offers  to  do  or  give  something  to  another.  If  this  promise  be 
made  in  earnest  and  be  accepted,  it  will  bind  the  promissor  to 
performance  or  fulfihnent ;  according  to  the  common  saj^ng,  a 
proinise  incurs  a  debt  {Belofte  maakt  schuld)  *  arg.  Z.  1.  Z.  7.  §  7. 
D.  de  pact.  I.  pen.  Cod.  eod.  \Cf.  infra.  Ch.  III.  note  (a). — Tb,]. 

I  have  said  if  made  f?i  earnest  and  accepted,  for  a  promise  made 
by  way  of  a  joke,  unaccompanied  by  an}'  previous  request  or  sub- 
sequent acceptance,  gives  another  no  right  of  obligation.  I.  7,  §  4. 
D.  depact.  I.  19.  D.  de  (cdelit  edict.  I.  5.  Cod.  de  contrdh.  et  commit, 
stipidat  (e). 

§  4.  But  a  promise  upon  request  (toezegging)  t  is  where  a  per- 
son for  some  reasonable  cause,  that  is  (as  we  have  said),  in  return 
for  what  has  been  given  or  done  to  him,  promises  and  acknow- 
ledges himself  bound  to  another  in  something  upon  the  latter's 
request.  L  5.  §  1.  D.  de  Verb,  obligat.  pr.  et  §  1.  Instit.  de  Verb, 
obligat. 


•  [c/.  Grot.  Inirod.  IIL  1.  §  10. 
But  every  promise  must  have  a 
definite  and  reasonable  cause  {causa) 
in  order  to  create  a  right  of  action, 
c/.  §5  5  &  6,  infra.— Tr,} 

(e)  The  meaning  cf  our  Author  is 
that,  although  it  is  indisputable  that 
a  promise,  however  made  by  any  one 
capable  of  making  it,  is  void  without 
acceptance,  it  might  nevertheless 
easily  be  inferred,  where  the  contrary 
is  the  case,  that  a  promise  strength- 
ened by  acceptance  can  always  be 
enforced,  and  hence  he  seems  further 
to  require  for  the  validity  of  a 
promise  according  to  law  that  the 
acceptance  has  been  preceded  by  the 
earnest  request  of  the  promissor, 
and  that  the  bare  pei-sisting  of  an 
intention  to  do  something  for  another 
is  not  sufficient  to  found  an  action 
for  completion  or  performance ;  and 
accordingly  this  latter  is,  by  way  of 
distinction,  termed  poUiciiaiio  Ly 
Bome  writers  and  an  incomplete  j.ro'm 


miss  by  others,  which  we  may  place 
in  the  same  category  with  a  simple 
or  bare  assertion,  whereby  the  liberty 
of  changing  our  will  or  intention  is 
reserved.  For  the  rest,  it  is  clear 
that  if  the  acceptance  of  the  promise 
be  deferred,  the  promissor  acquires 
the  right  of  at  once  withdrawing  his 
promise,  seeing  that  the  same  only 
becomes  irrevocable  through  a  proper 
acceptance  ;  and  he  may  do  likewise, 
whenever  the  thing  or  act  promised 
is  physically  or  morally  impossible, 
for  this  too  bars  the  actio  praestandi 
v,Ll.  D,  de  Condit,  Inst.  I.  31.  />. 
de  obligat.  et  action.  Domat.  loix 
Civiles  p.  2.  lib.  3.  f.  1.  sect.  8.  §  18. 
Con/,  et  Grot.  J.  B.  ac  P.  Jib,  2.  cop. 
11.  and  liarbeyrac,  ibid.  §  15.  n.  1. 

t  [The  Author  has  followed  Grotius 
in  dividing  promises  into  Belofte  and 
l^oezcgging,  although  ho  has  given  a 
somewhat  different  meaning  tx)  theso 
terms, — Tr.] 
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§  5.  For  otherwise  a  bare  promise,  which  has  no  definite  cause, 
confers  no  right  upon  another  whereby  he  may  acquire  an  action 
(inschuld)  against  the  promisser.  L  25.  §  ulL  D.  de  probaL  L  18. 
Cod.  non  num.  pecun.  L  ult  Cod.  de  compensate 

§  6.  I  say  a  reasonable  cause,  t  which  is  to  be  understood 
indefinitely  of  a  cause,  which  in  its  nature  is  good  and  legitimate, 
as  for  instance  in  the  case  of  loan,  sale,  hire,  and  the  like ;  not 
that  the  same  must  necessarily  be  strictly  and  proportionately 
measured,  for  the  smallest  circumstance  will  render  a  thing  larger 
or  smaller,  and  of  greater  or  less  yalue.  L  52.  §  2.  Vers.  Respondi 
D.  ad  L  Aquil.  Moreover,  in  furtherance  of  trade  and  the  inter- 
course of  men,  profit  and  gain  are  included ;  so  that  from  the 
nature  of  the  transaction  a  person  may  mislead  another  in  the 
true  value  of  the  thing,  if  the  misleading  be  not  too  great,  t  L  16. 
§  i.  D.  de  minorib.  I.  22.  D.  locat.  I.  8.  Cod.  de  rescind, 
vendit.  (/). 


♦  [Add.  D.  44.  4.  I.  2.  §  3.  &  cf. 
Grot.  Introd.  III.  1.  §  52.  Huber, 
H.€ed.  RegUl.  3.  21.  §  6.  and  my  note 
at  the  end  of  chapter  IE.  infra. — Tb.] 

t  [By  reasonable  cause  we  must 
not  necessarily  ondeistand  reason- 
able amaideraiion.  See  my  note  at 
the  end  of  Chapter  II.  infra  ^  on  the 
maadm  ex  nudo  pacto  non  orUiir 
oc^io.— Tk.] 

X  [The  meaning  of  the  text  is  this : 
A  person  may,  in  a  given  transaction, 
take  every  fair  advantage  of  another. 
He  may  pay  a  less,  or  receive  a  greater 
price  than  the  real  value  of  the  thing. 
But  if  there  be  fraud  or  intentional 
misrepresentation,  inducing  another 
to  alter  his  position  {dolus  dans  locum 
coniractut)f  the  transaction  cannot 
stand,  and  may  be  set  aside  at  the 
election  of  the  party  defrauded.  In- 
adequacy in  the  consideration,  how- 
ever, unless  amounting  to  enonnis 
laesioy  is  no  ground  for  rescinding  a 
contract.  The  onus  of  establishing 
the  fraud  lies  upon  him  who  alleges 
it.  Cf.  Mackeldeii  Systema  Juris. 
S 166;  Broom,  Leg.  Maxims,  under  the 
maxim  ex  doio  malo  non  oritur  actio, 
Voet,  4.  3.  1 ;  and  18.  5.  3.— Tr.] 


(/)  Add.  I.  26.  D.  de  verb.  Migat. 
Jund.  I.  27.  i^.  D.  de  pad.  Domat. 
loix  civil,  p,  1,  L  1.  tit.  1.  sed.  3.  §  14. 
d  vid.  infra,  cap.  4.  §§  5  &  7.  With 
reference  to  the  question  whether  a 
man  can  be  compelled  to  pay  a  sum 
of  money,  promised  by  him  to  an- 
other to  perform  some  immoral  act, 
such  act  having  been  performed,  the 
Doctors  are  much  divided  in  opinion. 
The  eminent  H.  Grotius  answers  in 
the  afi^mative.  J.  B.  ac  P.  lib.  2. 
c*.  11.  §  9.  But  Puffendorf,  droit  de 
la  N.  d:  0.  liv  3.  ch.  7.  §  8.  has  con- 
clusively proved  the  contrary,  by 
showing  inter  alia  that  it  by  no  means 
follows  that  upon  completion  of  the 
misdeed  the  agreement  should  cease 
to  be  immoral,  for  only  then  wUl  it 
have  reached  the  acme  of  disgrace 
when  the  (unlawful)  object  thereof 
has  been  attained.  He  illustrates 
his  view  by  reference  to  the  Holy 
Scriptures  in  Deuferon.  23.  v.  18.  and 
Matth.  27.  V.  6 ;  and  the  lex  4.  §  3.  D. 
de  Condid.  ob  turpem,  caus.  furnishes 
no  objection  to  this ;  for,  according 
to  it  and  all  systems  of  law,  it  is  dear 
in  pari  casu  turpitudinis  meliorem  esse 
causam  possidentis  {s.  defendentis).   It 
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§  7.  Obligation  (arising)  from  contract  is  of  three  kinds,  ajid 
consists  in  a  transaction  which  takes  place  by  actual,  written,  or 
consensual  agreement.* 

§  8.  Tacit  obligation  arises  by  creation  of  law,  in  a  manner 
analogous  to  contract ;  as  where  a  person  by  some  act  binds  him- 
self to  another  just  as  if  he  had  contracted  with  such  other,  pr. 
Instit.  de  oblig.  qua  quasi  ex  contract,  (g). 


must  appear  strange  to  every  sensible 
mind  ihat  a  Jurist  like  TJlpian  should 
haye  said  mereiricem  nan  turpiier  ac^ 
cipere,  as  if  there  can  be  no  disgrace 
in  such  acceptance,  unless  we  also 
bear  in  mind  that  prostitution  was 
tolerated  among  the  Eomans  in 
order  to  prevent  greater  evils,  and 
that  upon  this  head  payment  for  the 
same,  not  being  contrary  to  the  civil 
law,  could  not  be  reclaimed  ;  but  it 
does  not  follow  from  this,  as  Fuffen- 
dorf  admits,  that  such  agi'eements 
were  recognised  by  the  Eoman  tri- 
bunals as  valid,  or  that  any  action 
was  ever  allowed  thereon.  I  think 
clearly  the  contrary,  upon  the  m0,xim 
above  quoted.  Conf,  &  L  3.  D.  d,  t. 
and  Brunneman  in  Comment,  ad  d, 
§  3.  Ugis  4.  eodem,  [It  has  been  held 
by  the  EngUsh  Courts  that  a  bond, 
securing  a  sum  of  money  to  a  woman 
in  consideration  of  contemplated  co- 
habitation, is  bad  and  cannot  be 
enforced.  Whereas  a  bond  for  main- 
tenance, founded  on  past  seduction 
or  cohabitation,  is  good  and  can  be 
enforced ;  the  reason  being  that  past 
seduction  is  no  consideration  in 
law,  and  as  a  deed  or  contract  under 
seal  requires  no  consideration  to 
support  it,  the  promise  is  legally 
binding. — Tr.]  Concerning  promises 
made  through  fear  or  violence  it 
must  be  laid  down  that  by  our  law 
no  action  whatever  for  performance 
of  the  thing  promised  can  be  main- 
tained. This  follows,  1  st,  necessarily 
from  the  definition  given  by  me, 
supra,  §  2.  of  obligation  or  agree- 
ment ;  for  how  can  we  say  a  person 


does  a  voluntary  act  where  the  ratio 
Bufficiens  thereof  has  not  been  left  to 
his  judgment,  but  to  that  of  the  person 
who  has  compelled  him  to  it  by  force 
or  violence  ?  2nd.  Moreover,  he  who 
by  fear  or  violence  obtains  the  con- 
sent of  another,  thereby  wrongs  such 
other,  and  cannot  acquire  any  right 
through  such  wrong,  and  where  no 
right  has  been  acquired  there  can  be 
no  obligation  or  contract.  Ergo,  pro- 
mises so  made  expire  of  themselves 
whenever  the  violence  or  fear  has 
been  proved.  Conf,  c7.  Van  der  Marck, 
Iiistit,  Jut,  civ.  -§  93.  [See  further 
on  the  subject  of  duress  or  fear  and 
violence,  Voet.  ad  Fand,  lib,  4.  tit, 
2.— Te.] 

*  [The  Author  is  here  referring  to 
the  division  of  obligations  ex  con- 
tractu according  to  the  civil  law. 
Such  obligations  ex  contractu  arose 
either  re,  verbis,  literiSyOV  amaensu.  See 
Imtitutes  3.  13.  et  &eq,  and  the  notes 
of  Sandars.  As  to  the  historical 
order  of  these  four  classes  of  obliga- 
tions vid,  Maine,  Ancient  Law,  cJi,  9. 
-~Te.] 

(g)  Upon  this  gi-ound  a  negotiorum 
gestar  is  by  reason  of  his  management 
held  liable  to  an  absent  person,  or  his 
representative,  in  compensation  for 
damage  caused  by  his  negligence.  In 
like  manner  an  heir,  through  the  sim- 
ple adiation  of  the  inheritance,  is  liable 
to  the  testamentary  creditors,  just  as 
if  he  had  made  and  contracted  the 
disposition  in  person.  Such  a  per- 
mitted act,  by  which  one  person  is 
bound  to  another,  or  both  are  mu- 
tually bound  without  express  agree- 
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§  9.  Obligation  through  inequality  arises  from  some  benefit 
derived,  or  damage  caused  to  another  by  delict  or  quasi-delict ; 
for  by  the  enjoyment  of  a  benefit  we  are  obliged  to  make  compensa- 
tion for  that  which  in  a  transaction  we  would  not  have  to  do. 
And  through  damage  wilfully  caused  to  another  we  are  likewise 
liable  to  make  compensation,  although  we  have  in  no  way  been 
benefited  thereby.   L  74.  D.  de  Reg,  Jur.  L  155.  D.  eod.  (h). 

We  will  now  treat  of  each  kind  of  obligation  in  its  proper 
order. 


ment  by  words  or  writing,  is  most 
appropriately  called  promise  by  crea- 
tion of  law,  in  a  manner  analogous 
to  contract,  or  quasi  ex  contractu.  A 
qaasi  contract,  therefore,  is  not,  as 
some  writers  erroneously  maintain, 
founded  on  some  tacit  consent  flowing 
£rom  the  transaction  itself,  but  a  con- 
sent created  and  presumed  by  the 
law,  which  not  having  been  present 
is  yet  considered  to  have  been  present ; 
for  instance,  no  one  sano  aenau  will 
assert  that  the  adiation  of  the  in- 
heritance is  a  tacit  intention  of  the 
heir  to  satisfy  the  creditors  of  the 
deceased  out  of  his  private  purse 
beyond  the  assets  of  the  estate,  but 
rather  as  an  acceptance  of  the  bene- 
fits which  by  actual  adiation  he 
hopes  to  acquire,  which  is  supported 
by  the  well-known  legal  presump- 
tion that  no  one  is  presumed  to  have 
intended  to  throw  away, his  own 
money;  otherwise  we  must  beyond 
doubt  suppose  this,  if  we  hold  that 
a  quasi  contract  is  founded  on  tacit 
oonsent.      Consequently   I    am   of 


opinion  that  the  consent  upon  which 
a  quasi  contract  is  founded  only 
exists  in  fictions  juris,  and  therefore 
ought  not  to  be  considered  as  an 
actual  consent  either  express  or 
tacit ;  for  instance,  the  simple  adia- 
tion of  an  estate  burdened  with 
debts  is  mostly  made  by  an  ignorant 
heir  with  respect  to  whom  no  tacit 
consent  in  the  quasi-contract  to 
satisfy  the  creditors  can  exist,  for 
he  is  completely  ignorant  of  such  a 
thing,  and  it  is  solely  out  of  expe- 
diency that  it  is  permitted  to  compel 
him  to  make  satisfaction.  With  his 
usual  excellence  Yinnius,  ad  tit  Inst 
de  ohligat  qua  ex  quasi  contract,  nose, 
describes  a  quasi  contract  nempe: 
quod  sit  factum  honestum,  quo  et  igno^ 
rantes  ohligamur  ex  consensu  oh  cequi" 
tatem  vel  utilitatem  prcesumpto,  [A 
quasi  contract  must  not  be  identified 
therefore  with  an  implied  contract. 
Cf,  Austin.  Led,  vi.  p,3S\,  3rd  ed,  in 
notis,—Tn.] 
(h)  Vid.  Qiot.  Introd.  h.  t.  i  16. 


CHAPTER  11. 


BY   WHOM,  AND   THROUGH   WHOM,  OBLIGATION   ARISES; 

AND  OF  WHAT  THINGS. 

[GBOT.  in,  1.] 


Sect. 

1.  Of  obligation  by  contract.    Its 

different  kinds. 

2.  Who  may  bind  themselyes  by 

contract. 

3.  How  far  minors  may  so  bind 

themselyes. 

4.  A  third  person  cannot  be  bound 

by  a  contract.    See  sect.  6. 
0.  The  clause,  or  the  hearer  hereof, 
occurring  in  a  written  obliga- 
tion, and  how  to  be  under- 
stood. 

6.  In  what  cases  we  may  bind  a 

third  person  by  contract. 

7.  How  the  right  of  obligation  is 

to  be  acquired  through  others, 
e.g,  through  children,  or  others 
whom  we  have  in  our  power, 
or  who  act  for  us. 

8.  Whether  and  to  what  extent 


Sect. 

parents  are  liable  for  tho 
delicts  of  their  children. 
9.  In  what  manner  an  owner  is 
liable  for  his  shipmaster,  or  a 
merchant  for  his  factor  or 
agent. 

10.  Shipmasters    and    innkeepers, 

how  far  liable  for  their  em- 
ployes and  servants. 

11.  Whether,  and  to  what  extent, 

a  father  is  liable  for  money 
lent  to  his  son. 

12.  Of  things  which  may,  and  may 

not,  be  the  subject  of  com- 
merce. 

13.  How  that,  which  consists   in 

some  definite  act,  is  to  be 
performed;  and  whether  com- 
pensation for  non-peiiormance 
is  sufficient. 


§  1.  Obligation  by  contract  is  a  mutual  act  of  two  persons,  by 
which  the  one  effectually  binds  the  other,  for  the  benefit  of  one  or 
both  of  them,  pr,  Instit,  de  ohligat.  I.  1.  §  1.  D.  de  pacU  L  19. 
D.  de  Verb,  signific. 

I  say /or  the  benefit  of  one  or  both,  for  obligations,  with  respect 
to  the  persons  bound  thereby,  are  either  unilateral,  binding  one 
p&rty  only,  as  in  a  simple  promise  where  the  one  is  creditor  and 
the  other  debitor,*  L  10.  L  108.  D.  de  Verb,  signific:;  or  bilateral, 

*  [Creditor  and  debitor  denote  re-  benefit  of  an  obligation,  and  the 
Bpeclively  the  person  entitled  to  the     person  bound  thereby.  Causa  dehendi, 
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where  each  party  in  his  turn  must  do  or  give  somethingi  as  in 
purchase  and  sale,  letting  and  hiring,  for  both  parties  are  creditor 
and  debitor  (a). 


therefore,  is  equivalent  to  catua  ohli' 
gandi. — Te.] 

(a)  The  Author  is  treating  in  the 
text  of  the  diyision  of  contracts  into 
unilateral,  as  a  loan  for  consumption, 
and  bilateral  as  partnership,  &c. 
Vid.  Vinn,  in  Comm,  ad  Inst,  pag.  m. 
603.  n.  2.  With  respect  to  the  subtle 
distinction  of  the  Boman  Jurists 
regarding  promise,  convention,  and 
contract  (as  to  which  we  may  consult 
Maestertius.  tract,  iUtistr,  Materiar, 
Jur,  p.  m,  89.  Yitriarios.  univ,  jus, 
civ.  priv.  p,  431.  et  seq,  and  especially 
Noot  tfi  tract,  de  pact,  et  transact, 
cap.  9  dt  10),  the  same  does  not  at 
all  obtain  among  us,  seeing  that  by 
our  law  it  is  clear  that  all  voluntary 
and  deliberate  engagements,  made 
by  competent  persons  out  of  some 
reasonable  cause,  must  be  obsoiTcd; 
nor  is  any  the  least  attention  among 
US  paid  to  the  well-known  rule  of 
the  civil  law  ex  nudo  pacto  non  daiur 
actio  [see  my  note  hereon  at  the  end 
of  the  chaptor.—TK.]  Vid,  Grot. 
Inirod.  3.  cap,  1,  §  62.  junct,  Voet. 
ad  D.  tit.  de  pact,  no,  9,  and  espe- 
cially the  famous  and  learned  A. 
van  dur  Marck,  Inst,  Jur,  civ,  §  83. 
It  is  said  that  the  Boman  Jurists 
have  thereby  only  endeavoured  to 
make  the  just  coiTCspond  with  the 
equitable,  as  in  other  instances, 
e.g.  in  requiring  solemnities  in  the 
execution  of  a  will;  the  age  of 
twenty-five  years  in  the  alienation  of 
property,  &c.,  and  that  they  thought 
a  nudum  pactum  could  have  no  cause 
bf  obligation.  But  however  much 
we  may  admire  the  equity  of  the 
Boman  Junsts  in  other  matters,  a 
person  must  (in  my  opinion)  be 
blindly  captivated  by  the  intelligence 
of  the  Broman  law,  iu  order  to  speak 
of  this  view  as  equitable,  or  describe 
it  as  more  sensible  than  the  rule 


observed  in  practice  {sc,  ex  nudo  pacto 
daiur  actio) ;  firstly,  because  the  un- 
reasonableness thereof  is  clearly 
apparent,  and  those  who  fail  to  see 
this  may  by  way  of  retort  be  charged 
with  ignorance  of  the  Boman  law, 
for  they  prove  themselves  ignorant 
of  knowing  wherein,  according  to 
the  views  of  the  Boman  Jurists,  the 
nudum  pactum  consisted,  although 
the  maxim  nudum  pactum  wdlam 
(actionem  producers  potest  is  clearly 
proved  from  I,  27.  Cod,  locaiu 
junct,  1,  15.  Cod,  fam,  erciscund ; 
the  Emperors  Diocletian  and  Maxi- 
mian  having  thereby  sufficiently 
indicated  that  the  nudum  pactum  is 
an  agreement  referring  to  the  mere 
limits  of  a  convention,  without  being 
sti^engthened  by  any  extrinsic  efficacy 
proceeding  either  from  some  parti- 
cular assistance  of  the  law  or 
coherence  of  the  contract  (absque 
Pacto  legitimo  aut  pacto  contractui  in 
continenti  adjecto).  Therefore,  accord- 
ing to  the  leges  just  cited,  the  division 
of  a  common  Uiing  made  by  a  mere 
convention  has  no  effect,  but  a 
division  must  de  novo  be  contended 
for;  just  as  if  no  such  convention 
had  ever  existed,  v,  Brunneman  in 
Comm,  ad  Cod,  ad  I,  15.  tit,  fam, 
ercisc.  So,  also,  where  a  competent 
person  has  deliberately  and  in  earnest 
promised  to  another,  who  has  ac- 
cepted it,  a  sum  of  money  in  loan, 
the  same  will  d,  I,  27.  be  considered 
nudum  pactum  so  long  as  the  money 
has  not  been  counted  out.  I  may 
safely  leave  it  to  all  well-thinking 
men,  whether  such  a  system,  instead 
of  introducing  anything  equitable, 
would  not  effectually  put  an  end  to 
all  good  faith,  and  cause  the  most 
serious  and  useful  conventions  to 
disappear  in  smoke  if  one  of  the 
parties,  with  the  view  of  deriving 
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§  2.  Obligation  arises  through  and  for  ourselves,  or  through 
and  for  another.    An  obligation  to  the  prejudice  of  one's  self  may 


greater  advantago  and  the  like, 
could  depart  from  his  promise  or 
engagement,  and  whether  in  this 
■way  a  good  opportunity  will  not 
be  afforded  to  all  unprincipled 
people  for  misleading  the  innocent 
by  simply  confining  themselves 
within  the  limits  of  pacta  nudaf 
XJIpian  in  I,  7.  §  4.  D,  de  pact,  has 
himself  seen  the  inequity  of  this,  as 
appears  from  his  words,  aed  cum  nulla 
iubest  causa  propter  conventionem,  hie 
constat  7ion  posse  constitui  ohHgationem, 
Igitur  nuda  pactio  obligationem  won 
parity  sed  parit  exceptionem,  for  the 
exception  cannot  proceed  from  the 
nuda  pactio  unless  the  efficacy  of  the 
nuda  pactio  is  itself  recognized ;  and 
this  efficacy  existing,  the  conclusion 
igitur,  &c,  is  notoriously  false.  Mr. 
Lusao  dans  une  note  au  §  390.  des 
Inst,  du  Droit  de  la  N,  par  Mens. 
WolfiuB  endeavours  indeed,  and  very 
discreetly,  to  clear  the  maxim  of  the 
civil  law  from  all  unreasonableness, 
by  observing  in  general  terms :  C^est 
une  legislation  tr^s  sage  qui  prescrit 
et  limite  la  /agon  dont  les  engage^ 
menis  doivent  itre  faits,  pour  donner 
actions  au  for  civil.  Now  this  our 
own  law  does  in  a  reasonable  way, 
as  appears  fully  from  this  chapter ; 
but  with  respect  to  the  Jus  Bomanum 
s,  Justiniuneurrif  no  one  can  with 
truth  say  so,  if  wo  answer  accordingly 
the  question  put  by  Mr.  Lusac  L  c. 
8i  quelqu*un  accepts  une  promesse  qyCil 
ne  devroit  pas  accepter,  par  quel  prin- 
dpe  souUendra-f  on  que  Vautre  est 
ohlig$  de  la  remplir  f  For,  if  I  have 
to  answer  this  question  according  to 
Roman  law,  I  must  note  whether  it 
be  a  pactum  nudum  or  a  pactum  vesti" 
tum  s.  non  nudum :  in  the  former  case 
no  civil  action  arises,  even  although 
the  offer  was  most  reasonable ;  in  the 
latter  case,  however,  whether  the 
promise  were  acceptable  or  not,  a 


civil  action  lies,  and  the  one  party  is 
bound  to  the  other,  e.g.  in  the  case 
of  a  loan  of  money,  if  only  the  money 
has  been  counted,  for  so  long  as  this 
has  not  been  done  it  remains  a 
pactum  nvllo  modo  vestitum,  altogether 
directly  contrary  to  the  doctrine  of 
sound  sense  supplied  to  us  inter  alia 
by  Mr.  Lusac  in  the  beginning  of  the 
above  cited  note.  But  if  I  have  to 
consult  the  law  of  our  own  fatherland, 
I  merely  consider,  Ist,  whether  the 
persons  were  capable  of  binding 
themselves ;  2nd,  whether  the  agree- 
ment was  made  deliberately  and 
.voluntarily;  3rd,  whether  it  has  a 
physical  and  moral  possibility  or 
reasonable  cause  P  If  those  essentials 
concur,  I  say,  with  safety,  that  a 
valid  action  for  performance  arises. 
In  the  next  place,  the  law  of  nations 
is  directly  opposed  to  this  doctrine 
of  the  Boman  law,  Cor^.  Grot.  J,  B, 
ac  P.  lib,  2.  cap.  11.  §  1.  and  Barbeyrac, 
ihid.j'  whence  from  an  early  period 
already  the  action  arising  out  of  a 
so-called  nudum  pactum  by  the  law 
of  nations,  was  called  by  the  Com- 
mentators condidio  ex  moribus.  The 
shrewd  Yinnius  also  remarks  very 
properly,  ad  Inst,  p,  m,  596.  usujam 
pridem  receptum  esse  constat,  ut  etiam 
ex  nudo  et  simplici  pacto  actio  detur, 
ita  ut  pacti  nunc  eadem  vis  sit  qucs 
stipulationis.  Tantum  meminerimuSy 
distinguendas  esse  promissiones  serias^ 
meditatas  et  utiles,  db  inconsideratis, 
temerariis  atque  inutilibus,  cum  quia 
non  dispositive,  ut  loquuntur,  nee  serio, 
sed  vel  narrative  velperjocum  et  aliud 
agens  aliquid  pronunciat,  d:c,,  add, 
ampl,  Hopp.  ad  Inst,  tit,  de  obligat, 
p,  580.  Pinally,  to  clear  our  practice 
from  all  blame,  I  must  observe  upon 
the  question  si,  aprSs  avoir  pris  un 
engagement,  je  vois  qu^on  a  abusS  de* 
mafacUiti,  de  ma  legeretS,  de  mon  i'm- 
prudence  n*ai  je  pa$  un  droit  par/ai 
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be  incurred  by  everyone,  who  is  not  prevented  by  incapacity  or 
otherwise  from  binding  himself.     All  obligations  must  arise  out 


conire  celui,  qui  a  profits  du  moment 
pour  m^atraperf  that  in  order  to 
prevent  the  abuse  which  may  on  the 
other  hand  be  made  through  similar 
pretences,  the  request  of  mandament 
of  relief  has  been  introduced,  upon 
the  granting  of  which  investigation 
is  made  an  preces  veritate  nitanturf 
just  in  conformity  with  what  Mr. 
Lusac  L  c.  has  annotated ;  so  that 
such  instances  cannot  likewise  justify 
the  invention  of  pacta  nuda.  It  seems 
also  that  with  respect  to  our  laws  we 
may  not  improperly  reject  the  divi- 
sion given  in  §  2.  Tnstit,  de  ohligat, 
whereby  contracts  are  divided  into 
rcal^  verhaly  literal  and  consensual^ 
seeing  that  all  contracts,  as  well 
those  called  real,  verbal,  and  literal, 
as  those  termed  consensual,  must  be 
made  with  consent,  if  they  are  to 
have  any  legal  existence  at  all.  Vid, 
Stryk.  modem  pandect,  lib,  2.  tit, 
14.  §  7.  where  he,  however,  observes 
that  we  must  regard  the  written 
contracts  as  distinct,  in  so  far  as  we 
should  bear  in  mind  that  although 
the  writing  does  not  constitute  the 
essentiality  of  the  contract,  which  is 
contained  in  the  mutual  consent  of 
the  parties,  they  may  nevertheless 
agree  that  their  verbal  agreement 
shall  be  of  no  effect  until  reduced  to 
writing,  in  which  case  the  agreement 
cannot  before  signature  have  any 
binding  force,  although  there  exists 
mutual  consent;  and  it  cannot  be 
said  that  the  writing  served  not  in 
perfecting  the  transaction,  but  only 
as  proof  thereof,  as  in  the  case  in  ^ 
Neostad  de  pact,  antenupt,  oha,  19; 
since  here  it  is  agreed  that  the  con- 
sent should  not  oi>erate  without  the 
writing,  which  must  be  obseryed  as 
a  legitimate  condition.  Further,  we 
may  also  conveniently  dispense  with 
the  division  of  contracts  into  etricti 
juri9  and  boTwefidei,  for  according  to 


our  customs  all  contracts  are  con- 
sidered to  be  honaefidei,  which  neces- 
sarily follows,  if  we  hold  that  with 
us  all  contracts  are  constituted  by 
consent,  Vid,  §  28.  29.  List  de 
Action,  L  11.  §  1.  jD.  de  act,  empt, 
either   expressly   or   tacitly.      Vid, 

A.  van  der  Marck,  §  84.  in  not,,  whose 
doctrine  on  this  point  is  remarkable, 
particularly  also  against  the  writer 
of  the  notes  (aanmerken)  on  Lyhrwht^ 

B,  V,  p,  427.  who  contradicts  him- 
self by  maintaining,  p.  429.  that 
there  is  still  sdme  distinction  between 
conventions  and  contracts,  at  least 
that  in  order  to  avoid  misconception 
we  should  not  confound  them,  which 
caution  is  apt  to  confuse  the  ignorant, 
for  among  us  these  words  are  entirely 
synonymous.  Con/.  &  Heinecc.  elem. 
Jur.  Germ.  p.  1,  §  341.  add.  Wolfii. 
J.  N.  p.  2.  c.  11.  §  514.  and  al- 
though at  first  sight  it  might  appear 
BO,  the  remark  of  Mr.  Lusao  on 
§  437  of  the  same  writer,  affords  in 
no  way  any  objection  to  this,  for 
although  he  there  endeavours  to 
point  out  that  the  Boman  lawyers, 
in  accordance  with  the  law  of  nature, 
regard  conveniionB  and  contracts  as 
entirely  distinct,  I.  I.  D.  depact.  and 
that  the  former  comprise  nothing  but 
qu*un  concours  des  volontSs  sans  prO" 
mease,  et  une  concours  des  volontes  avec 
promesse  ;  it  will  follow  of  itself  from 
this  that  conventiones  and  pacta  are 
synonymous,  if  pactum  be,  after  the 
manner  of  Barbeyrac,  defined  V accord 
accompagnS  de  promesse,  "Mr.  Lusac 
elsewhere  rightly  remarks  Vusage  des 
mimes  mots  dans  un  sens  different,  et  une 
meme  signification  donnSe  d  diffSrenis 
mots,  rSpandent  sur  le  Droit  Eomain 
souvent  une  ohscurite,  d  travers  la  quelle 
il  est  quelque  fois  hien  difficile  de 
pSnitrer  et  de  aaisir  les  idies.  But 
when  to  different  words  are  given 
particular  meanings,  although  com- 
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of  a  free  and  full  exercise  of  the  will.  It  cannot,  therefore,  take 
place  where  there  is  a  hindrance  to  the  exercise  of  the  will,  as  in 
the  case  of  lunatics  and  madmen,  and  young  children,  who  are 
bound  neither  by  a  promise  nor  acceptance,  L  2.  §  8.  D.  de 
jure  Codicill.  L  40.  D.  de  Reg.  Jur.  I.  6.  D.  eod.  I.  1.  §  12.  D.  de 
obligat  et  act.  §  10.  Instil,  de  inutilib.  stipulate ;  likewise  dumb  and 
deaf-born  persons.    §  7  &  12.  Instit.  de  inuHL  slip.  (b).     In  like 


mon  usage  has  made  them  synony- 
mous, this  confusion  is  not  lessened, 
and  this  has  not  infrequently  hap- 
pened with  many  commentators  on 
the  Boman  law,  and  even  the  entire 
distinction  between  contractus  nomi- 
nati  and  tnnoTniVia/i  has  been  ascribed 
to  the  Boman  Jurists  on  the  ground 
of  7.  9.   D.  de  rebus  credUis,  where 
TJlpian  says  certi  condictio  competit. 
ex  omni   causa,  ex  oinni  ohligatione, 
ex  qua  cerium  petitur ;  sive  ex  certo 
contractu    petatur,    sive    ex    incerto. 
Licet    enim    nobis  ex  omni  contractu 
cerium  condicere,  dummodo  prcesens  sit 
obligatio;  cceterum  si  in  diem  sit  vel 
sub  conditione  obligatio ,  ante  diem  vel 
conditionem  non  potere  agere.     Con/, 
&  Barbeyrac,  in  not.  ad  Orot,  J,  B, 
1.  2.  c.  12.  §  3.  n.  3.  and  Gloss,  ad  d. 
leg.    Finally  we  may  infer  from  this 
lex  that  yery  many  unnecessary  dis- 
tinctions have  been  invented  by  the 
Commentators  and  ascribed  to  the 
Boman    Jurists,   and   that  Ulpian, 
describing  the  condictio  certi  as  an 
action  arising  out  of  every  obligation 
whatsoever,  made  deliberately  and 
from  a  lawful  cause,  thereby  neces- 
sarily admits  that  Hugo  Grotius,  J. 
B.  ac  P.  d.  §  3.  n.  3.  rightly  lays 
down  that  the  law  of  nature  knows 
nothing  of  all  these  distinctions,  the 
more  so,  seeing  that  some  contracts, 
called,  as  it  is  said,  by  the  Boman 
law  innominate,  wore  already  known 
and  named  in  ancient  times,  as,  for 
instance,  the  contract  of  exchange 
{permutatio).    From  which  it  follows 
that  all  this  appertains  to  the  Jus 
Eomanum    mere  positivtim^    and   is 


therefore  improperly  introduced  into 
our  law.  Bejecting  then,  with  the 
eminent  A.  van  der  Marck,  the  divi- 
sion of  contracts  given  by  the  Boman 
law,  I  prefer,  after  the  example  of 
Grotius,  I.  c,  the  division  of  transac- 
tions into  single,  viz.  which  cannot 
be  divided  into  several;  these  are 
either  purely  gratuitous,  as  donation, 
or  mutually  binding,  as  a  loan  for 
use);  and  into  compound  or  mixed, 
which  may  be  divided  into  several : 
e.g.,  the  contract  of  feudal  property, 
the  giving  of  the  immoveable  pro- 
perty being  a  pure  liberality,  and 
consists  therefore  in  giving,  but  the 
obligation  of  protection  and  homage 
(vid.  vol,  1.  bk.  2.  ch,  14.  §  2.)  con- 
sists in  doing.  It  does  not  seem 
necessary  to  subdivide  the  latter 
again  into  those  arising  per  se  and 
prindpalitcT,  or  by  addition  and 
accession,  as  appears  from  Van  der 
Meulen  in  Coram,  ad  H.  Chrot,  J.  B, 
ac  P.  torn  2.  pag,  408.  All  such 
transactions,  therefore,  which  consist 
in  giving  or  doing,  and  are  useful  to 
others  on  this  account,  are  called 
among  us  contracts  or  conventions. 
See  this  fui'ther  enlarged  upon  by 
Wolfius  in  Jur,  Nat,  p,  4.  cap,  1. 
junct.  cl.  Van  der  Marck,  §  94. 

{b)  It  is  clear  from  the  title  de 
inutil,  stipul,  that  according  to  the 
Boman  law  persons  bom  deaf  and 
dumb  could  not  bind  themselves  by 
stipulation;  but  it  would  not  be 
correct  to  say  that  this  has  been 
adopted  among  us,  for  with  us  no 
definite  reciprocal  expressions  are 
required  to  the  validity  of  an  obliga- 
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manner  no  one  is  bound  by  that  which  he  has  done  purely  in 
error,  or  where  he  has  been  misled  by  fraud.  I.  116,  §  fin.  D.  de 
Reg.  Jiir.  tit.  D.  et  Cod,  de  dolo  molo{c).  So  much  so,  that  insane 
persons  and  young  children,  not  having  the  power  of  reason,  are 
not  liable  even  on  account  of  crime,  d.  §  10.  Instil,  de  inutilib. 
stipulaL  I.  12.  D.  ad  leg.  com.  de  Sicar.  (d). 

§  3.  Those,  who  are  prohibited  from  binding  themselves,  are 
town  or  court  bantlings  ;  that  is  those  persons  who,  by  reaSon  of 
their  extravagance  and  improper  conduct,  have  been  prohibited 
from  administering  their  own  property.*  I.  1.  in  pr.  D.  de  curat, 
furios.  I  10.  inpr.  D.  eod.(e).    And  also  minors  above  the  age 


tion,  but  the  free  consent  and 
intention  of  binding  oneself  from 
some  reasonable  cause  are  sufficient; 
and  this  such  unhappy  persons  can 
manifest  by  signs  and  in  other  ways. 
We  must  accordingly  consider  the 
author's  words  to  apply  solely  to  the 
Roman  law,  Conf.  &  P.  Voet.  in 
Comm.  ad  Insiit.  p»  m,  158. 

(c)  Understand  here  by  fraud  the 
act  of  a  person  by  which  he  pre- 
meditatedly  causes  damage  to  another 
with  whom  he  is  treating,  and  who 
is  ignorant  thereof.  On  this  point 
are  specially  applicable  the  /.  penult. 
Cod.  de  legat.  I.  1.  2>.  de  dolo  malo. 
I,  2.  Cod.  si  minor  se  maj.  dix.  The 
action,  which  on  account  of  fraud  is 
given  against  the  guilty  party,  and 
which  is  known  in  the  Corpus  Juris 
as  actio  deli  mdli  (as  to  which  see 
more  fully  Yoet.  ad  D.  tit.  de  dolo 
malo),  is  available  by  our  law, 
according  to  Groenewegen  ad  I.  utt. 
Cod.  d.  t.  for  a  period  of  thirty  years 
at  suit  of  the  party  defrauded; 
bat  according  to  our  author,  vol.  1. 
hk.l.ch.S.  $  6.  the  proscription  of 
two  years  on  this  head  also  obtains 
among  us.  But  the  safest  coarse  is 
to  draw  a  distinction  on  this  {)oint. 
Ist.  Whether  the  party  desires  on 
the  ground  of  fear  or  fraud  the 
lesciflsion  of  the  entire,  otherwise 
maintainable,  transaction  ?  2nd. 
Whether  be  wishes  to  obtain  that, 


which  by  reason  of  the  fraud,  ia^ 
simply  deficient  {adione  ad  interesse). 
In  the  first  case  we  may  safely 
adhere  to  the  prescription  of  two 
years,  as  having  in  this  instance 
also  been  adopted ;  but  in  the  second 
case  to  depart  therefrom,  for  the 
action  can  not  then  be  considered 
pcenalis  but  ret  persecutoriat  and 
therefore  in  factum.  Conf,  Voet.  ad 
D.  tit,  quod  metus  causttf  <kc.,  n.  uU. 
See  further  with  reference  to  the 
exception  which  arises  by  reason  of 
fraud,  post,  bk.  V.  ch.  17.  §  13.  [It 
must  be  borne  in  mind  that  fraud 
does  not  necessarily  render  a  contract 
void,  but  voidable,  at  the  election  of 
the  party  sought  to  be  defrauded. — 
Tb.] 

(d)  Vid.  post,  Ch,  xxxiL  in  notis. 

*  [But,  like  minors,  they  may 
bind  themselves  by  a  contract  for 
necessaries,  cf.  bk.  I.  ch.  xvi.  §  8.^ 
Te.] 

(e)  Such  persons,  therefore,  al- 
though they  have  attained  the  age  of 
twenty- five  years,  are  after  previous 
inquiry  into  the  case  and  subsequent 
sanction  of  the  State  again  subjected 
to  the  power  of  another,  in  so  far  as 
concerns  the  administration  and 
management  of  their  property ;  being 
in  this  respect  placed  by  the  law 
on  the  same  footing  with  children 
and  lunatics,  incapable  of  attending 
to  their  own  interests.   But  however 
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of  puberty,  who  cannot  without  the  knowledge  and  assistance  of 
their  guardians  bind  themselves,  pr.  Instit.  de  auth.  tutor.  L  9. 
D.  eod,  L  3.  Cod.  de  in  integr,  reatit.  minor.  (/) ;  with  this  dis- 
tinction, that  by  accepting  anything  &om  another  they  may  indeed 


much  the  town  bantlings  are  pro- 
hibited from  binding  themselyeSi  it 
would  novortheloss  (under  correction) 
be  "very  erroneous  to  conclude  from 
this  that,  as  marriage  is  likewise  a 
contiTtCt,  a  court  or  town  bantling 
may  not  bind  himself  by  a  maniage; 
for    although   marriage    is    rightly 
called  a  contract  between  man  and 
wife,  involving  a  continual  union  for 
Hfe  and  lawful  use  of  each  others' 
bodies,  yet  this  obligation  is  of  an 
entirely  different  nature  from  those 
with  respect  to  which  a  town  or  court 
bantling  is  placed  in  the  same  posi- 
tion as  a  lunatic,  seeing  that  all  the 
requisites  of  a  contract  of  marriage 
exist  in  the  case  of  town  or  court 
bantlings,  and  are  not  removed  or 
suspended  through  the  pubUcation 
of  the  curatorship  (over  these  per- 
sons), for   this    only  concerns    the 
creditors  of  the  spendthrift.  Of,  vol.  I, 
bk.  I.  ch,  16.  §  13.  in  fin.     Cvrnpa^ 
rantur  igitur  rede  in  Jure  Romano 
prodigi  cum  furiosU^  non  quo  ad  ea 
qucs  personam  concern  unt:    sic  pro- 
digits  matrimonium  contrahere  potest, 
eiiam  absque  consensu  curatwis  per 
I.  20.  D.  et  L  8.     Cod.  de  nupt.  non 
furiosus  per  1.  6.  Cud.  de  curat,  furios. 
Sed  quoad  ea  quae  bova;  et  iterum 
quidemf  non  quoad  botiorum  acquisi^ 
tionem :  Prodigi  namque  acquirere  silt 
possunt  I.  6.  D.  de  V.  0.  non  furiosi 
ob  voluntatis  defectum  secundum  §  8. 
/.  de  inutil.  stipulat.  sed  quoad  aliena^ 
tionem  administratioiumque,   sic  non 
possunt  aliispromitterey  non  fide  juberey 
donare  vendere,  etc.,  per  d.  I.  6.  Cod. 
add.  I.  40.  D.  de  R.  J.  et  Carpzov.  def, 
for.  p.  2.  c.  15.  def,  37.  add.  p.  3.  c.  6. 
d.  9.  Junct.  l.d.p.  310.    The  reader 
is  specially  referred  to  Brouwer  de 
jure  Connubior,  I.  1.  c.  4.  n.  18.,  who 


is  by  no  means,  as  Van  der  Schelling 
in  not.  Cod,  Bat.  tit.  quisigoed.  §  3. 
9mm.  uU.  asserts,  of  opinion  that  a 
town  bantling  cannot  enter  upon  a 
marriage  without  the  consent  of  his 
curator,  but  only  maintains  that  to 
the  validity  of  an  ante-nuptial  con- 
tract and  douary  the  consent  of  the 
curator  is  essential,  and  the  reason 
for  this  may  be  gathered  from  what 
I  have  just  stated.  How,  moreover, 
it  is  proved  that  anyone  is  a  spend- 
thrift, has  been  quaintly  observed 
by  the  father  of  rhetoric,  I.  2.  de  off: 
prodigi  sunt  qui  eptdis  et  viscerationibus 
et  gladiaiorum  muneribus,  ludorum 
venerationumque  apparatu  pecunias 
profunduntf  in  easres,  quarum  memo^ 
riam  aut  brevem,  aut  nullam  omiiino 
sunt  relicturi,  vid.  also  Van  Alphen, 
Papegay,  vol.  1.  p,  627.  If  a  person 
considers  himself  prejudiced  by  the 
grant  of  curatorship  upon  application 
by  his  relatives,  an  appeal  lies  and 
also  request  for  mandament  poencuil 
{i.e.  penal  interdict). 

(/)  But  although  the  ratification 
is  by  the  /.  ult.  Cod.  ad  S.  C.  Maced. 
made  entirely  relative  and  confirms 
the  from  the  beginning  otherwise  in- 
valid transaction,  Groenewegen  ad 
I.  at.  de  audor.  tutor,  is  of  opinion 
that  the  confirmation  by  the  guar- 
dian to  the  validity  of  the  obligation 
is  sufficient,  without  it  being  neces- 
sary among  us  to  the  effect  of  the 
obligation  that  the  guardian  must  at 
once  have  consented  to  the  obligation, 
as  the  /.  18.  D,  eod,  requires.  It  is, 
however,  clear  that  a  minor  cannot 
pass  any  deed,  nor  appear  in  law 
without  the  immediate  assistance  of 
his  guardian,  [except  in  criminal 
cases,  infra,  bk.  V.  ch.  3.  §  10:  Grot. 
1.  4.  §  1.— Th.] 
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acquire  something,  but  do  not  bind  themselves  in  favour  of 
another  further  than  they  have  been  actually  benefited  thereby. 
L  6.  L  9.  D.  de  auth,  tutor.  §  2.  Imtit,  quib.  alien,  licit.  [Supra, 
bk.  I.  ch.  16] ;  except  in  the  case  of  crime  [for  instance,  if  a 
minor  appropriates  money  out  of  his  employer's  chest,  the  same 
will  have  to  be  made  good  out  of  the  minor's  property.  Neerl. 
Adv.  1.  c.  89],  by  which  they  as  well  as  other  people  are  bound  ; 
although  the  punishment  is  on  account  of  their  youth  sometimes 
reduced.  §  pen.  Instit  de  obligat.  qtue  ex  delict.  I.  17.  §  1.  D.  de 
minorib.  l.  111.  D.  de  Beg.  Jur.  [infra.  Ch.  82.  in  notis.  n.  4. 
— Tb.]. 

§  4.  In  the  definition  of  an  obligation  we  have  said  whereby  the 
one  binds  the  other,  because  in  an  obligation  by  contract  we  can 
bind  no  one  but  ourselves  and  our  heirs.  I.  17.  §  4.  1.  D.  de 
pact.  I.  88.  §  17.  I.  126.  §  Chrysogonus.  D.  de  Verb,  obligat.,  and 
by  no  means  a  third  party,  with  respect  to  whom  such  obligation 
would  be  ineffectual :  §  4.  §  19.  Instit.  de  inutilib.  stipulat. 

§  5.  Nor  does  it  make  any  difference  that  often,  especially 
among  merchants,  written  obligations  specify  "  which  sum  I  pro^ 
mise  to  pay  to  N.  or  the  bearer  hereof."  By  this  we  understand, 
not  that  the  bearer  of  the  document  is  to  be  paid  as  an  agent  or 
procurator,  but  that  he  has  a  right  of  his  own.  See  Damhoud. 
prax.  civ.  cap.  97-  et  cap.  183.  Pecc.  dejure  sistendi,  cap.  8.  n.  7. 
Sande.  de  act.  cessione,  cap.  2.  n.  17.  Eadelant.  cur.  Traject.  decis. 
66.,  seeing  that  in  such  a  case  the  holder  or  bearer  of  the  docu- 
ment is  considered  as  principal  and  attome}'  of  his  own  affairs,  and 
ianquam  procurator  in  rem  stuim.  Who,  provided  he  can  show  or 
declare  that  he  obtained  it  lawfully,  may  without  opposition  from 
anyone  demand  payment  thereof  fi:om  the  debtor,  or  may  deal 
with  the  said  claim  as  he  would  do  with  his  own  property  :  arg. 
I.  1.  eod.  de  obligat.  et  act.  Sec  Neostad.  decis.  cur.  HoU.  10 ; 
Nicol.  Everhard.  cons.  2.  19.    [Grot.  8.  5.  7]. 

It  must,  however,  be  observed  that  the  Doctors  do  not  all  agree 
on  this  point,  whether  in  such  case  the  bearer  of  the  document 
would  be  obliged  to  show  its  proper  and  lawful  acquisition ;  but 
by  some  it  is  maintained  that  his  possession  must  be  considered 
lawful  so  long  as  its  illegality  is  not  established.  But  most  are  of 
opinion  that  anyone,  who  comes  to  claim  on  any  written  obligation 
not  held  in  his  name,  cannot  be  heard,  because  the  document 
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oannot  benefit  any  other  than  him  whose  name  is  expressed  and 
mentioned  therein,    l.  21.   Cod.  de  probat.   et  ibi  DD,,  where 
Baldus  says  that  he,  who  is  not  named  in  the  document,  cannot 
derive  any  profit  therefrom,  unless  he  has  duly  acquired  a  right 
thereto.     Vid,  Alexander  in  l.  poasideri  n.  u.  et  seqq.  de  acquir. 
po88.  Straccha  in  tract  de  adjecto.  part  4.  quaeat.  8,  and  Dom. 
Nicol.   Everhard.  in  consiL   219.    late    tractant.   et  post    eum. 
Christin.  vol.  1.  decis.  286.  et  ad  leges  Mechlin,  tit.  1.  art.  48. 
who  says,  decis.  286.  n.  7.  that  it  would  be  unfair  that  the  bearer 
of  a  written  obligation  should  derive  any  right  therefrom  unless  it 
appears  that  the  writing  came  into  his  hands  with  the  consent  of 
the  original  party  liable  on  the  same,  for  such  document  may 
easily  have  been  stolen  or  lost  and  held  by  another  without  the 
knowledge  and  against  the  will  of  the  owner.     Accordingly,  Neo- 
stad.  decis.  10.  mentions  that  upon  the  same  grounds  it  was  clearly 
held  by  the  Court  of  Holland  that  the  bearer  of  such  a  document 
who  has  no  cession  thereof,  cannot  have  any  right  or  claim.     As 
was  also  understood  by  the  Supreme  Court  of  Holland  in  April, 
1652,  in  the  case  of  Johan  van  Leeuwen,  alderman  of  the  town  of 
Leyden,  as  curator  in  the  estate  of  Johan  Wyngaard,  the  elder, 
contra    Caharina  van  Toornvliet,  widow  of  Dirk  Zeegers  van 
Kampen ;  in  which  case  a  certain  written  obligation  against  the 
State  belonging  to  Jan  Wyngaard  was  without   his   knowledge 
pledged   and  pawned  by  another  to  the  said  Dirk  Zeegers  van 
Kampen.     Of  which  more  will  be  said  in  its  proper  place.     But 
the  said  document  contained  in  further  exemption  (the  words) 
"  or  the  lawful  holder  hereof,'^  whereby  indeed  this  doubt  may  with 
safety  be  removed  ((/). 


{g)  To  prevent  all  confusion  on 
the  subject  of  which  the  Author  is 
here  treating,  I  think  it  very  useful 
to  draw  a  distinction  between  Bills 
of  Exchange,  Surinam  Stock,  Assig- 
nations, &c.,  and  underhand  obliga- 
tions in  favour  of  bearer.  In  the 
former  the  holder  or  bearer  dees  not 
requii*e  to  prove  the  modus  acquirtndi 
and  lawful  acquisition,  whilj  neces- 
sity has  introduced  the  practice  that 
wo  not  only  mutually  give  the  same 
in  payment  in  case  of  trade,  but  also 
nego^ate  the  same,  and  thus  these 


obligations  pass  through  so  many 
hands  that  it  will  be  impossible  to 
prove  the  modus  acquirendi  and  law- 
ful title  to  the  property  in  the  same, 
by  reason  of  the  first  holder  being 
often  unknown,  and  still  more  the 
intermediate  holders;  and  hence  these 
documents  invariably  run  to  D,  or 
hearer ;  and  also  to  the  hearer  aJone^ 
as  if  we  intended  thereby  to  signify 
that  the  bare  production  and  posses- 
sion should  furnish  sufficient  proof. 
But  very  rarely  are  they  worded  to 
B,  or  the   lawful  hearer  hertof,  in 
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Just  as  we  cannot  stipulate  in  favour  of  a  thii'd  party,  so  we 
cannot  bind  a  third  party  by  any  transaction.  §  4.  ei  §  20.  in  Jin. 
Instit.  de  intitU,  stipulat.  [But  Vinnius  ad  §  4.  Instit.  de  iniUiL 
stipidat.  71.  8.  and  Groenewegen  ad  §  19.  eod.  are  of  a  contrary 
opinion,  maintaining  that  such  best  accords  with  our  customs  {h)]. 


which  event  the  lawful  acquisition 
must  out  of  the  contrary  conjecture 
also  be  proved.    Vid.  Ampl,  Bynker- 
shoek,  qucBst.  jur.priv,  lib,  2.  cap,  11. 
But  with  respect  to  the  latter,  viz., 
underhand  obligations,  I  would  hold 
with  the  Author  h.  I,  and  the  decision 
of  the  Court  mentioned  by  Neostad, 
that  the  bearer  must  prove  his  lawful 
acquisition,  for  reasons  stated  in  the 
text ;  and  also  because  the  same  are 
not  given  in  payment,  and  hence  the 
reason   given  with  respect   to  the 
former  does  not  apply  ;  and  to  this 
must  be  added  the  common  principle 
of  law  mentioned  by  Sande  de  ac^ 
ttont^m  cess.  cap.  2,  n,  17.  in  verbis : 
clau8tjda  ei  qui  litter  as  ad/ert,  quamvis 
ex  Jure  civili  nullum  alium  videtur 
habere  effectum^  quam  ut  ei  recte  soU 
tatur:   more   tamen  inter  mercatores 
receptOy  cessionem  nominis  inducit  ac 
ei  exactionem  tribuit,  licet  titulum  sire 
causam  cessionis  non  ostendat,  Dum^ 
modo  probet  instrumenlum  sibi  a  vero 
domino  traditum  esse  et  tunc  proesumi^ 
tur  titultAs  et  causa,   add,  Itadelant. 
decis.  56.  of  which  Chiof  Justice  van 
Bynkershoek  and  others  have  well 
pointed  out  that  the  first  named  are 
by  customs  and  statutes  excepted, 
but  this  cannot  furnish  any  tenable 
ground  for  maintaining  the  same  in 
the  latter  instance  also,  unless  it  is  ob- 
served in  some  particular  place  by  rea- 
son of  a  statuteor  usage,  as  at  Antwerp 
according  to  the  Costuym,  tit  hand" 
schrijteny  art,  6.  much  less  if  we  take 
into  consideration  the  true  sources 
just  enumerated  by  me,  and  further 
compare  the  Handvest  of  Amst,  p, 
665.  as   dearly   showing   that   the 
holder  of  a  document   running  to 
bearer,  and  being  a  man  of  honour 
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and  of  good  name  and  reputation,  is 
obliged  to  declare  what    and    how 
much  he  has  given  for  the  obligation, 
or  how  he  became  possessed  of  the 
same;  and  this  is  said  to  be  sup- 
ported by  several  decisions  tVi  judicio 
contradictorio.      See  also    the  same 
Handv.  p.  567.   from  which  it  also 
appears  that  the  underhand  obliga^ 
tions  cannot  be  given  in  payment. 
All  this  most  clearly  proves  the  dis- 
tinction   which  is    drawn    between 
assignatio7iSf   bills  of  exchange ,   &c., 
and    underhand    obligations^    as    a 
preventive  against  fraud  and  pro- 
tection of  everyone*s  credit,  which 
would    be  materially  prejudiced  if 
also   these    said    obligations    were 
given    in    payment,    add,     Bebuf- 
fus.    ad.    Const,   reg,    tractatu  delit" 
terar,  obligat,  aii.  1.  gloss,  9.  n,  28. 
It  must,  however,  be  observed  that 
this  acknowledgment  {sc  obligation) 
is  subject  to  the  provision  of  namptis- 
sement*  whenever  the  signature  is 
acknowledged,  which  is  the  principal 
consideration,    the    caution    which 
must  be  furnished  by  the  claimant  in 
this  respect  being  sufficient.      Vid. 
Nostr,  Man,  van  Frocedeeren,  pag,  40. 

*  [Provision  of  Namptisse?nent  or 
Provisional  Sentence, — The  doctrine 
and  practice  of  this  branch  of  Boman 
Dutch  Law  are  well  explained  in  the 
Introductory  Notes  and  the  decisions 
of  the  Supreme  Court  of  the  Cape  of 
Gbod  Hope  to  be  found  in  1  Menz, 
Bep,—TR.'] 

(fi)  Not  only  best,  but  certainly 
does  it  accord  with  our  laws  and 
customs  that  we  may  stipulate  for 
something  in  favour  of  a  third  person 
and  actually  bind  another  thereto, 
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So  that,  if  I  have  agreed  with  another  person  that  a  third  party 
shall  give  or  do  something  for  him,  this  would  in  no  way  bind 
such  third  part}'.  But  it  is  considered  that  I  nevertheless  would 
be  obliged  to  cause  this  to  be  observed,  and  in  default  to  compen- 
sate such  other  person  to  the  extent  to  which,  in  the  opinion  of 
competent  persons,  he  has  been  prejudiced  thereby.  DD.  ad  L 
88.  D.  de  Verbor.  ohligat.  Vinn.  ad  §  8.  Instit.  de  inutilib,  stipuL 
numer.  1.  Marant.  disput.  7.  Bronkhorst.  Cent.  4.  assert.  40. 
Mantic.  de  ambig.  convent,  lib.  14.  tit.  84.  num.  11.  Faber.  Cod. 
lib.  8.  tit.  26.  dejin.  10.  7iuni.  4,  8.  Tusch.  practicabil.  concl.  vol. 
8.  concl.  16. 

§  6.  What  we  have  alread}'  stated,  that  no  obligations  can  be 
made  by  contract  in  favour  or  to  the  prejudice  of  a  third  party, 
admits  of  the  following  exceptions,  viz.,  where  the  subject-matter 
concerns  such  party  himself :  arg.  §  18.  Instit.  de  inutilib.  stipiiL 


for  stipulations  have  not  been  intro- 
duced among  us  as  with  the  Romans, 
solely  for  the  purpose  of  merely 
acquiring  something  for  oneself,  but 
also  to  promote  the  interest  of  a  third 
person,  if  only  the  third  party  ap- 
proves the  stipulation  (ratam  hahet 
stipulationem).  Con/.  Heinecc.  clem 
jur,  Oerm,  lib.  2.  tit  12.  §  346.  & 
347.  ibique  cit,  but  a  stipulation  to 
the  prejudice  of  a  third  person  will 
not  among  us,  just  as  among  the 
Romans,  hold  good,  for  the  Jus  ieriii 
is  also  not  in  use  with  us.  We  deem 
it  necessaiy  to  give  here  the  words 
of  the  famous  A.  van  der  Marck. 
Jnstitut,  Jur.  Civ.  cfcc,  pay.  156. 
Jure  quideyn  Romano  per  §  4.  &  §  18. 
/.  de  intUil.  stipul.  certissimum  est, 
non  valere  promisaionem,  qua  laihi 
prciaittitury  quod  tibi  praestandum 
sit,  Bed  111.  Grotius  de  J.  B.  ac  P.  lib. 
2.  cap.  11.  §  18.  rede  observavit,  id 
civile  seu  mere  positivuni,  non  naturale 
esse :  quod  tt  inore  8tio  pro  illustrando 
exiniio  Orvtiano  opcrc  prvHxius  demons 
etracit  III.  Wolfius  in  Jur.  Nat. 
part.  3.  cap.  4.  §  749.  usque  ad  §  753. 
JCt  cum  in  praxi  nostra  /orensi  quo  ad 
materiam  pachrum,promi89orum,  con" 


verdionum  aut  coniraduum  minime 
eequaturjus  Romanumpositioum  (§  82. 
in  not.)  sed  unite  leges  nostras  patrias 
et  iis  deficientibus  jus  luvturae  exter'" 
num  (§  24.  34.  47.  &  §  51.  t»  not.) 
hinc  vix  dubitandum  esty  quin  ejusmodi 
pactum,  quo  tertio  promittiturj  et 
quod  ab  eodem  tertio  postea  acceptatur^ 
omnino  validum  esse  deheai.  Ipse  eel, 
Ulr.  Huberus,  alioquin  juris  Bomani 
plus  Jiisto  tenax,  in  Jurispr.  Hodiern. 
sive  Hedendaagsche  Begtsgel,  lib.  3. 
cap.  21,  §  40.  hoc  quoque  annuere 
videtur,  dum  scribit.  "  But  the 
custom  is  that  whenever  I  have  sti- 
pulated something  for  another,  which 
he  afterwards  approves,  a  chum  may 
be  made  by  him  for  it."  Con/,  quo^ 
que  eel.  J.  Voet.  in  Comm,  ad  Pandect, 
tit.  depad.  §  12.  ubi  merito  superva- 
caneas  dicit  hasce  scrupuhsas  juris 
Bomani  disiindiones  de  padis,  cum 
Jam  hodie  quisque  aUeri  stipulari  et 
pacisri  possit.  It  can  accordingly  not 
be  denied  that  the  author  h.l.  has 
erred  in  passing  by  without  notice 
the  remarkable  distinction  between 
the  Roman  law  and  that  of  our  own 
country. 
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or  where  the  person  who  completed  the  transaction  is  in  our 
power.  L  17.  ^Jin.  L  18.  D,  de  pact,  or  received  our  authority  for 
the  pui*pose.  toL  tit.  D.  et  CocL  Mandati. 

§  7.  As  for  instance  in  the  case  of  our  children  whom  we  have 
in  our  power,  or  our  servants  acting  under  our  orders  and  instruc- 
tions, through  whose  acts  we  may  effectually  he  bound  and  held 
liable  for  performance ;  on  the  otter  hand  we  may.  by  means  of 
these  persons,  acquire  every  title .  and  right :  tot.  tit.  Inatit*  quod. 
cum  eo  qui  in  alien,  potestat.    Vid.  Coren.  obs.  25  (i)* 


(f)  The  words  of  our  Author  in  the 
text  require  some  further  explana- 
tion, and   we   must   note  here  the 
actions  known  to  the  Boman  law  under 
the  Action$9  prcetoriae  perwnaUs,  de 
peculio  ;  de  in  rem  verso ;  quod  juwu; 
ettrihutoria.   The  first  of  these,  called 
de  peculiOf  arising  from  the  contract 
of  the  son  or  slave,  was  given  to  him 
with  whom  the  agreement  was  made 
against  the  father  or  master  for  pay- 
ment of  so  much  as  the  peculium  or 
money  was  found  to  he  worth.  Coiif. 
DD.  ad  D.  tit.  depecidio.  jund,  Nostr. 
in  Cena.  /or,  lib.  4.  cap.  3.  n.  13.   But 
this  action  is  only  in  use  so  far  that 
a  master  or  mistress,  not  having  given 
any  authority  to  his  or  her  servants, 
is  only  liahle  upon  contracts  by  the 
latter  to  the  extent  of  the  vmges  or 
hire  already  due  and  unpaid.  Vid,  cl. 
Yoet.  tod.  n.  tdt.  Grot,  manud.  I.  3. 
p.  1.  S  34.  &  ampl.  Schorer  ibid,  n.  48.  & 
49.  The  second  action,  de  in  rem  verso. 
iH  given  to  those,  who  have  contracted 
with,  a  child  or  servant,  against  the 
father  or  master  to  the  extent  to 
which  the  latter  has  been  benefited 
thereby.    The  reason  of  this  is  to  be 
found  in  the  golden  rule  of  natural 
law,  that  no  one  shall  be  allowed 
to  benefit  himself  at  the  expense  of 
another.  I.  208.  D.  de  R.  J.    By  this 
action  the  whole  can  be  obtained, 
whereas  by  the  first-named  action 
the  party  only  gets  as  much  as  the 
peculium   contains.      Conf.    omnino. 
Yoet.  tft    Ccmm.  ad  Pand.   lib.  15. 
tU,  3.    With  reference  to  the  modern 


use  of  this  action  it  must  be  obsorred 
that  it  is  also  with  advantage  given 
against  the  husband  where  the  wife 
with  his  knowledge  administers  af- 
fairs, and  contracts  for  his  benefit; 
for  instance,  where  she  has  bought 
necessaries     for     the      household, 
although    these   have    accidentally 
perished  immediately  after  comple- 
tion of  the  contract.     Vid.  doctiss. 
Hopp.  ad  tit.  I.  quod  cum  eo  qui  in 
alien,  potest.      Grot.   Introd.   bk.   L 
ch.  V,  §  23.  junct.  Sande.  I.  2.  tit.  5. 
de/.  8.    The  third  action  mentioned 
by  me  is  actio   quod  jussu,  which 
arises  from  the  authority  given  by 
the  father  or  master  to  his  minor  son 
or  servant.    This  is  the  most  easily 
established  of  all  these  actions,  and 
is  by  no  means  of  least  consequence, 
for  it  always  goes  in  solidum,  pro- 
vided the  contracting  parties  have  not 
exceeded  the  limits  of  the  authority. 
The  words  of  the  Councillor  Hubems, 
Heed.  Regtsgd.  bk.  3.  ch.  24.  §§  4—6. 
are  worthy  of  mention  here :  "  On  a 
mandate  the  father  is  liable  for  the 
whole,  as  often  as  the  son  has  con- 
tracted anything  upon  authority  of 
the  father,  whether  it  be  by  express 
direction  or  subsequent  ratification, 
and  wherever  there  is  proof  of  the 
consent  of  the  father.     You  may, 
perhaps,  ask  whether  this  is  a  pecu- 
liar rule  between  father  and  son,  and 
whether  all  those  who  give  a  man- 
date can  not  be  held  liable  thereon  P 
I  answer,  strictly  speaking,  No ;  for 
he   who   has   contracted   with  the 
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An  exception,  however,  exists  in  the  case  of  obligations  arising 
from  delict,  for  no  one  is  obliged  to  undergo  the  punishment  of 
another's  crime,  but  everyone  must  himself  suffer  the  conse- 
quences of  his  own  wrongful  act. 

§  8.  So  that  in  law  parents  are  not  liable  for  the  delicts  of  their 
children,   whether  they  be  of  age  or  minors,   and  neither  are 


agent    {mandatarius)  of   a    strange 
person  has   his  legal  remedy  only 
against  the  agent  with  whom  he  has 
dealt,  (c/.  Voet.  17. 1.  §§  5.  &  8.— Tk.) 
The    mandate    exists    between   the 
other  two,  to  wit,  the  party  giving 
and  the  party  receiving  the  mandate, 
and  does  not  concern  a  third  person. 
Equity  has,  however,  established  the 
practice  that  the  mandator  may  be 
advantageously  sued  by  the  indirect^ 
or  as  it  is  called  utilU  actio,  and  the 
agent  himself  by  the  strict  or  direct 
action ;  and  for  his  benefit  it  is  also 
thought  by  most  jurists  that  an  agent 
having  performed  his  mandate  can- 
not any  longer  beheld  liable,  although 
in  strictness  of  law  it  would  be  other- 
wise."   The  last-named  action,  viz., 
actio  tributoria,  from  distrihuere,  to 
divide,   is  so  called  because  by  its 
means  each  creditor  obtains  what- 
ever is  due  to  him  by  reason  that 
the  son  or  servant  has,  with  know- 
ledge and  consent  of  the  father  or 
master,  traded  in  certain  commodi- 
ties called  merx  peculiar  is,  compris- 
ing portion    of   the  pecuUum  -with 
which  the  father  or  master  has  per- 
mitted the  son  or  servant  to  trade  in 
his  own    name,   in  order  that  the 
father  or  master  might  himself  derive 
a  profit  thereout.     Con/,  Bockelman 
ad  D,  de  tnbut,  act,  §  8.     This  action 
is  extended  to  all  those  who  have 
given  credit    upon    such    property, 
against  the  father  or  master  or  their 
heirs  quateuus  ad  cos  pernenii,  for  the 
equal  division  of  said  property  or 
commodities  or  otherwise  of  the  pro- 
ceeds thereof.    The  use  of  this  action 
at  the    present  day  is    but  small, 
because  the  consent  of  the  father  to 


permit  his  son  to  trade  on  his  own 
behalf  is  among  us,  so  far  as  trade 
or  commerce  is  concerned,  considered 
to  amount  to  emancipation  or  release 
[from  paternal  authority — Tb.],  and 
consequently  the    son    can  in  this 
respect  be  sued  propria  nomine  by 
means  of  a  direct  action.     But  this 
action  (tributoria)  may  yet,  accord- 
ing to  the  opinion  of  most  commen- 
tators, be  usefully  brought  whenever 
the  father  continues  to  support  his 
son  and  has  given  him  a  certain  sum 
of  money  to  carry  on  some  particular 
trade.     Con/,  Sohilter  ad  D.  ex  27. 
§   88.  &  89.     Hopp.  ad   tit.  de  act. 
pag,  m.  839.     Lastly,  we  must  ob- 
serve that  minors  are  also  bound  by 
their  guardians  in  matters  in  their 
name  or  concerning  their  property, 
just  as  they  may  also  hold  other 
persons  liable  through  the  acts   of 
their  said    guardians.       Vid,   Grot. 
Jf*trod,  HL  1.  §  30.     But  the  creditor 
(plaintiflf)  must,  accoi'ding  to  the  de- 
cision of  the  Supreme  Court  of  Fiies- 
land,  cited  by  Huberus  {Heed  Begts- 
fjel.  I.  r.  §  13.  based  on  I,  3.   Cod, 
qiiaud,  ex  /act,  tutor,  junct,  I,  2.  Cod, 
de  curat, /ur,)  sufficiently  prove  that 
the  liability  was  incurred   for  the 
benefit  of  the  minor ;  but  even  then 
it  may  be  objected  that  this  is  not 
sufficient,  if  the  guaidian  has  with- 
out   any    necessity    borrowed    the 
money.     Vid,  Huberus  d,  h    §   14. 
Grotius  d,  I,  accordingly  correctly 
limits  the  action  regarding  nunors  in 
so  far  as  they  may  obtain  indemnity 
from  their  guardians  or  have  been 
benefited  by  their  conduct.    Con/,  cl, 
Voet.  ad  D,  tit,  quatido  ex /act,  tutor, 
A.  in  cem,/oT,p,  1. 1, 1.  cap,  17.  «.  13i 
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children  in  like  manner  liable  for  the  crimes  of  their  parents. 
Ezech.  cap.  18.  vers.  4.  20.  L  crimen,  26.  JD.  de  pcrnis.  Cos- 
tuym.  of  Antwerp,  tit.  86.  num.  17;  cf.  MecheleUy  tit.  9.  art.  14. 
and  others.  But  where  the  children  commit  some  offence,  and 
are  fined  in  a  large  amount,  but  have  no  property  wherewith  to 
satisfy  the  same,  and  their  parents  are  unwilling  to  assist  them, 
the  fine  will  be  altered  into  some  corporal  punishment,  viz.  either 
whipping,  or  confinement  on  bread  and  water,  or  the  like,  which 
through  the  operation  of  bodily  pain  may  serve  as  a  curb  to 
wantonness:  per  text  in  Lfin.  D.  Cod.  de  in  Jus.  t'ocamh,  L  1. 
§  Jin.  D.  de  posnis  I.  7.  §  8.  D,  dejurisdict.  I.  6.  in  fin.  de  sepulc. 
violat.  juxta  vulgare  ac  tritiim  iUvd :  qui  non  habet  in  aere  luat  in 
pelle.  In  similar  cases,  other  persons  are  not  liable  for  their  ser- 
vants beyond  the  extent  of  the  hire  or  wages :  I.  85.  D.  de  noxal. 
act.  L  8.  §  1.  D.  de  peculio.  The  charters  of  the  Empress  Mar- 
garet granted  to  the  people  of  Kennemerland  and  Schieland  in 
the  year  1846,  provide  ''  that  a  minor  child  shall  not  forfeit  more 
than  his  body  and  ten  pounds  of  liis  parents'  property.*'  In  like 
manner,  in  the  charters  of  Amstelland,  Gooiland,  and  Schoon- 
hoven,  it  is  stated  ''  that  no  children,  being  still  under  their 
father  and  mother's  care,  may  forfeit  more  than  ten  pounds  of 
their  parents'  property."  Likewise  in  South  Holland,  **  that  a 
man's  child  living  with  him,  and  being  of  age  but  not  possessing 
anything,  may  forfeit  of  his  father  or  mother's  property  ten  pounds 
without  more."  This  has  given  rise  to  the  question  how  it  can 
be  said  that  these  chaiters  were  granted  to  the  aforesaid  places  as 
a  favour  or  privilege,  seeing  that  by  common  law,  as  we  have 
already  stated,  the  children  could  not  forfeit  any  portion  of  their 
parents'  property?  Some  are  of  opinion  that  the  Counts  intended 
to  remove  thereby  the  idea  that  the  legitimate  portion  of  the 
children  can  be  forfeited  for  their  crimes ;  but  inasmuch  as  in 
such  a  case  the  crime  would  punish  the  parents  who  are  innocent, 
and  the  legitimate  portion  does  not  accrue  till  after  the  death  of 
the  parents  {vid.  Schneid.  ad  tit.  Instit.  de  obi.  qua  qiuisi  ex 
delict.  §  si  jUiv^  familias  num.  2.  et  Perez,  ad  Cod.  de  prescript. 
num.  12.)  it  is  more  probable  that  the  Counts  had  in  their  mind  parent- 
less  minors,  who  are  in  possession  of  their  parents'  property,  and 
whose  punishment,  on  account  of  their  youth,  is  frequently  re- 
mitted or  otherwise  reduced.     I.  2.  Cod,  si  advers.  delictum  junct. 
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l.  87.  D.  minaribiis  et  l.  10.  D.  de  poenis.  These  charters,  indeed, 
cannot  affect  the  parents,  except  \«'here  by  some  command  or 
ordinance  a  definite  fine  is  imposed  upon  them,  if  they  do  not 
prevent  their  childi*en  from  violating  such  ordinance,  the  said  fine 
being  more  than  ten  pounds :  which  seldom  happens,  although 
where  this  is  the  case,  the  parents  living  in  the  above-named 
places  may,  by  vuiiue  of  their  charters,  escape  with  ten  pounds — 
that  is,  with  ten  guilders,  each  of  20  stivers.  A  statute  of  this 
kind,  whereby  the  parents  are  held  responsible  for  the  offences  of 
their  cliildren,  is  to  be  found  in  the  Costii^ym,  of  Antwerp,  tit  36. 
num.  17  ;  and  in  the  Statutes  of  Amsterdam  there  is  an  ordinance 
''that  the  parents  shall  be  held  liable  to  pay  on  behalf  of  their 
children  a  fine  of  12  stivers  whenever  the  latter  are  found  playing 
at  the  Exchange  during  Exchange  hours,  or  committing  some 
other  offence.  Ordon,  of  the  Exchange  there,  art.  3.  and  the  like. 
[Recueil  van  Roseboom.  p.  195]  (A*). 

§  9.  A  creditor  having  dealt,  in  regard  to  a  ship  or  merchan- 
dise, with  a  person  who  has  obtained  command  of  the  ship  from 
the  shipowner,  or  who  has  been  appointed  by  a  principal  as  factor 
or  disposer  of  merchandise,  could  elect  whether  he  would  proceed 
against  and  sue  the  shipowner  or  his  subordinate,  the  merchant 
or  his  agent,  l.  1.  §  17.  D.  de  exerdt.  act.  L  6.  §  ult.  D, 
nautce  Caupon.  stab.  I.  5,  §  11.  D,  de  institutor ;  and  if  there 
were  more  than  one  shipowner  or  merchant,  each  was  liable  in 
solidum  L  1.  §  fin.  I.  2.  I.  3.  d-  4.  D.  de  exercitor.  1.  12.  §  %dt. 
et  L  seq.  de  instittior.  act.  This  rule,  however,  being  prejudicial 
to  commerce,  has  not  been  adopted  among  us ;  and  we  must 
always  proceed  against  and  sue  the  shipowners  or  merchant  per- 
sonally, except  where  they  refuse  to  recognize  the  persons  with 
whom  we  have  dealt  as  their  agents  or  representatives.  CostaL 
ad  I.  ult.  D.  de  Institor.  act.  et  ad.  d.l.  1,  §  17.  D.  de  exercitor. 
Christin.  vol.  3.  decia.  33.  n.  9.  Coren.  observ.  28.  n.  47.  et  seq. 
Nor  {nog)  is  it  customary  in  Holland,  where  commerce  is  and 
always  has  been  flourishing,  that  several  shipowners  or  partners 

{k)  By  the  statutes  of  Voorn,  art.  they  shall  forfeit  the  fine  mentioned 

24,  it  is  provided   "  that  whenever  in  the  ordinance,  which  the  parents 

any  children  act  contrary  to  the  pro-  shall  be  liable  to  pay,  and  in  default 

Tisions  of  this  ordinance,  their  pa-  the  children  shall  be  beat«n  with 

rents  shall  in  the  first  instance  chas-  rods/* 
tisethem;  but  for  a  second  offence 


•  • 
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should  each  be  liable  for  the  whole  ;  but  on  the  contrary,  the  rule 
has  been  introduced  that  several  joint  owners  of  a  ship  cannot  be 
made  responsible  beyond  the  value  of  the  ship  and  the  cargo 
therein,  and  each  one  of  them  to  no  greater  extent  than  his  share 
in  the  ventm^e.  Grot,  de  jure  belli,  lib.  2.  cap.  11.  §  13.  Introd. 
bk.  III.  ch.  1.  §  81.  and  they  can  only  then  be  held  liable  for 
the  whole,  where  there  is  sufficient  in  the  partnership,  and  may 
even  hand  over  and  bring  up  whatever  they  have  in  the  paiiner- 
ship,  in  satisfaction  of  the  judgment  for  the  whole;  as  was  held  by 
the  Supreme  Court  of  Holland,  according  to  Coren.  observ.  40. 
vers.  d€  Gedaagdens.  Vid,  Christin.  vol.  1.  decia.  165.  n.  11.  and 
decia.  108.  n.  9.  Gail.  lib.  2.  observ.  24.  n.  9.  Hector.  Felix,  de 
iocietat.  cap.  SO.  n.  82.  Consult,  et  Advys.  vol.  2.  eons.  235  and 
vol.  3.  cons.  821.    [Vid.  infra,  ch.  39.  §  7]  (Q. 


(/}  The  Author  is  here  treating  of 
the  €^0  exevcitoHa  and  also  of  the 
actio  inBtitoria,  both  of  which  require 
a  little  farther   explanation.     The 
Actio  Exercitoria  is  a  personal  action 
at  suit  of  those,  who  have  dealt  with 
tho  shipmaster  according  to  the  law 
of  his  domicile,   against  the  ship- 
owner for  full  performance  of  the 
pnrpoee  of  the  contract  entered  into. 
The  ground   of  this   performance, 
like  in  the  second-named  action,  lies 
in  the  representative  character  of  the 
shipmaster  or   factor.      Mr.  Lusac 
in  not,  ad  Wolf,  J.  N.  §  642.  liU.  8. 
argues  very  correctly  on  this  point. 
The  limits  of  such  obligations  on  the 
part  of  the  shipmaster  are  briefly 
and  pointedly  stated  in  the  Placaat 
of  King  Philip  of  the  year    1563. 
cap.  2.  art.   12  :  r.  Verwer.    NeerL 
Zeeregt,  p.  76.     "  If  a  skipper,  being 
master  of  a  ship  belonging  to  several 
owners,  and  being  abroad,  should  be 
in  want  of  money,  he  shall  not  on 
that  account  without  the  consent  of 
his  owners,  sell  the  ship,  but  shall 
raise  bottomry  thereon,  or  sell  por- 
tion of  the  goods  on  board  according 
to  this  ordinance.    And  if  he  can 
obtain  no  bottomry,  or  has  no  goods 
on  board,  or  is  unable  to  sell  the 


same,  then  he  may  pledge  or  sell  the 
ligging  after  consultation  with  his 
crew."  Conf.  infra,  ch.  9,  The 
owners  are  also  liable  to  the  freighters 
for  all  delay  and  mala  fides  of  the 
skipper  in  the  course  of  his  employ- 
ment, vid,  Qrot.  h,  t,  §  32.  add 
Advysb,  vol,  2.  cons,  204.  That  the 
shipowners  are,  moreover,  according 
to  our  customs,  hable  each  one  for 
not  more  than  his  share,  and  may 
protect  himself  with  cession  of  his 
share  in  the  ship  without  incurring 
further  liability,  appears  among 
others  from  Yoet  ad  tit.  Dig,  de  exer^ 
cit,  act,  n,  5.  add  ampJ,  Yan  Bynker- 
shoek.  qiuBst.  Jur,  Priv.  lib,  4.  cap, 
20.  in  verbis.  Ex  hia  consequitur^ 
neque  in  solidum  dimidium  actionem 
esse  dandam  contra  unum  ex  pluribus 
dominis  navis,  quce  damnum  dedit. 
Plus  dico,  neque  dandam  esse  ad  iute- 
gram  'partem  ejus,  sed  duntaxat  ad  id, 
quod  ejus  pars,  reliquarum  parti um 
caniributio7ie  quoque  computata  debebit, 
ita  etiamjudicio  contradictoj^  Supre^ 
mus  Senutus  Judicavit,  (f.  21.  Decemb, 
1629.  neque  id  etiam  adversatur  Juri 
Romano,  et  si  eo  jure  ex  contractu 
magistri  quisque  exercitorum  teneatur 
in  solidum,  id  enim  duntaxat  obtinet 
in  negotiis,  quibw  magistrum  jwcc- 
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§  10.  All  shipmasters  and  innkeepers,  although  they  seem  to 
receive  their  hire  merely  for  the  bare  use  of  their  ship  or  inn,  are 


posuerunt  exercitores,  uti  latim  exe- 
quutus  sum  lib,  1.  qucest.  Jut,  Puhl, 
eerie  magistri  officium  non  est  aliorttm 
7iaves  ohruere,  et  nemo  sanus  dixerit, 
huic  rei  exerdtorxbuB  fuisse  prceposi* 
turn.    From  this  doctrine    of   Van 
B^^nkerslioek  it  seems  to  me  we  may, 
according  to  Eomao  law,  draw  the 
following  distinction,  that  the  owners 
are  liable  each  in  solidum  in  matters 
with  respect  to  which  they  have  ap- 
pointed   the    shipmaster,    bat   that 
each  one  may  escape  by  giving  up 
his  share   in    the   joint   ownership 
where  he  is  sued  for  acts  of   the 
skipper  qua  talisy  for  which  no  sound 
mind  can  suppose  that  he  has  been 
appointed  by  the  owners.    Possibly 
upon    this    ground    the     Court   at 
Amsterdam    has    formerly    decided 
dift'erently    in    different  cases,    the 
memory  of  which  has,  by  means  of 
wi'itten  notes,  been  preserved  to  me 
as    follows: — **In    the     month    of 
January,    1667,   Eobort   Vicq.    was 
condemned,  in   solidum ,   to  pay  at 
suit  of  Willem  Smit,  a  debt  due  by 
the  joint  owners  of  whom  he  was 
merely  one.    On  the  other  hand,  in 
the  case  of  Frans  Eodrigue  against 
Jan  Bartholomeus  Liveling,  it  was 
held  that  he  was  only  liable  to  the 
extent  of  his  portion,  26  April,  1672.  * 
On   the    16th   Dec.   1671,   Tielman 
Soolmans    was  condemned   to    pay 
Philip  Scholten  f.  677  :  3,  for  biscuit 
delivered  to  the  ship  Alida,  Frederick 
Lourens,   master,  of  which  he  was 
owner.    Appeal  being  had  from  the 
Commissioners    of   the    sea  to    the 
College  of  Aldermen,  the  ruling  of 
the  commissioners  was  set  aside,  and 
Soolmans  condemned  to  the  extent 
of  his  share,  the  rest  of  the  claim 
being   disallowed,    reserving,   how- 
ever, his  remedy  against  the  other 
co-owners.     14.   8br.    1673."      Ord, 
Rolle  pres.    12  January,  1672,  add. 


Ordon,  voor,  Comm»  win  Z,  Z»  art,  47. 
With  respect  to  the  Actio  Institoria, 
which  is  also  properly  described  as 
a  personal  remedy,  it  lies  at  suit  of 
all  those,  who  have  dealt  with  a 
factor  or  his  substitute,  according  to 
the  law  of  the  place  where  he  carries 
on  his  business,  against  the  mer- 
chant or  shopkeeper  (in  such  case 
commonly  called  the  principal),  in 
order  to  acquire  the  whc^e  of  that 
which  is  due  to  them  by  reason  of 
the  dealing  or  contract.  This  action 
may  also  be  brought  utilis  {quasi 
inatitoria),  e.g.,  if  the  owner  of  a 
house  has  commissioned  another  to 
let  it.  Co7if,  I.  5.  §  8. 1.  13.  pr,  I,  19. 
D.  de  inst,  ocf.  I,  pen.  Cod,  eod.  7.  31. 
D.  de  negotiis  gestia.  add.  Grot.  Introd, 
§  31.  h,  t.  However,  it  must  be  ob- 
served here  (like  in  the  case  of  the 
first  named  action  exercitoria),  that 
each  of  the  principals  can  escape 
further  liability  by  giving  up  hia 
share  in  the  business,  vid,  Voet  iii 
comm,  ad  Pand,  tit,  de  inst,  act,  n,  2. 
Moreover,  I  have  considered  it  neces- 
sary to  say,  according  to  the  law  of 
his  husinessy  for  in  accordance  there- 
with, the  majority  of  questions 
arising  on  this  head  have  to  be  de- 
cided :  thus,  for  instance,  whether  a 
factor,  who  has  received  chattels 
entrusted  to  him  by  his  prin- 
cipal, haying  sold  them  contrary 
to  the  wish  of  the  principal  and  re- 
ceived the  proceeds,  or  paid  them 
over  to  his  creditor,  can  effectually 
pass  the  property,  so  that  the  pur- 
chaser need  be  in  no  danger  (of  an 
action)  of  reclaim,  vid,  vol,  i.  bk,  2. 
ch,  7.  §  3.  junct,  I,  5.  §  11.  <fe  7.  11. 
§  2.  D,  d,  t, :  Advysb,  2.  d,  cons,  47. 
add,  Uoll,  Consult,  vol,  L  pag,  443. 
As  this  action  is  given  against  the 
principal  by  reason  of  the  contract 
with  the  factor,  so  in  like  manner 
the  principal   is  jure  hodiemo  also 
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nevertheless  obliged  to  look  after  property  brought  into  the  ship 
or  inn,  and  to  be  responsible  for  the  same.  They  are  not  only 
liable  for  their  own  acts  [vid.  Sande.  8.  6.  9 ;  L  27.  §  9.  D.  ad  L. 
AquiL'^  but  also  for  the  acts  of  those  whose  services  they  employ, 
and  likewise  of  those  whom  they  carry  and  of  all  those  persons 
who  are  in  their  ship.*  L  1.  in  pr,  et  §  Jin,  L  2.  D.  naut,  Caupon, 
stabular.  Pecc.  ad  d.  I.  1.  2.  et  seq.  Christin.  ad  leges  Mechlin* 
tiU  8.  art.  15.  n.  4.  So  far  that  a  skipper  or  innkeeper  is  liable 
to  the  full  extent  for  property  received  into  his  ship  or  inn, 
although  it  was  damaged  or  lost  without  any  neglect  on  his  part. 
L  3.  §  2.  vers,  miratur  igitur.  D.  naut.  Caupon.  stabul.  et  ibi. 
Christin.  d.  tit.  8.  art.  15. 7ium.  11.  12.  [Peckius  ad  rem  nauticavi^ 
p.  22.  et  ibi  Yinnius]. 

But  inasmuch  as  with  respect  to  our  daily  market  boats,  the 
masters  whereof  gave  rise  to  great  disputes  (denying  often  that 
the  goods,  with  regai^d  to  which  the  dispute  arose,  were  ever 
handed  over  or  solely  entrusted  to  them,  whereas,  on  the  other 
hand,  honest  folk  in  good  faith  maintained  that  the  goods  had 
been  received  in  the  vessel,  or  entrusted  to  the  people  in  charge 
of  her),  it  appeared  that  the  goods  were  either  not  delivered  at 
all,  or  improperly  delivered,  which  caused  great  uncertainty  to  the 
judge,  provision  has  in  many  places  been  made  to  the  effect,  that 
of  all  packed  goods  a  register  should  be  kept  by  a  person  appointed 
for  the  purpose,  with  a  note  of  the  day,  shipmaster,  and  person 
to  whom  sent,  which  register  should  serve  as  full  proof  in  case  a 
dispute  should  arise  about  the  goods.  Moreover,  the  master  of 
larger  vessels,  and  in  like  manner  the  crew  in  favom*  of  the 
masters,  who  are  held  responsible  for  their  acts,  must  annually 
give  security  in  a  certain  amount  for  whatever  concerns  their 
employment. 


entitled  to  this  remedy.  The  reader, 
who  wishes  for  farther  information 
on  this  point,  will  find  full  particu- 
lars in  Voet.  d.  I.  HolL  Conmlt.  2nd 
^rd  vol.  Cans,  145.  <fc  Nostr,  in  Cens, 
for,  parte,  1.  lib,  4.  cap,  3.  n,  6.  <fc 
ieq, 

♦  [The  reader  must  be  careful  to 
bear  in  mind  that,  according  to  the 
text,  the  master  is  liable  for  the  acts 


of  the  passengers  only  with  respect 
to  goods  or  property  brought  on 
board  the  ship.  In  such  a  case,  says 
Ulpian,  D,  4.  9.  h  1.  §  8.  "I  think 
that  he  undertakes  the  custody  of 
everything  brought  into  the  ship, 
and  that  he  is  not  only  liable  for  the 
acts  of  the  crew,  but  also  of  the 
passengers  {vedorumy* — Tr.] 
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§  11.  But  even  should  it  be  that  we  may  be  considered  effectu- 
ally to  have  bound  ourselves  by  those  whom  we  have  in  our 
power,  tot.  tit.  Instit.  quod  cum  eo  qui  in  aliena  potestate ;  still  we 
cannot  lend  any  money  to  a  son  in  the  power  of  his  father,  with 
the  view  tacitly  to  bind  the  father  thereby,  or  under  condition 
that  it  shall  be  returned  to  us  with  interest  when  the  son  attains 
majority  or  becomes  his  own  master ;  and  the  lender  in  such  a 
case  would  have  no  right  to  claim  the  money  back,  either  from 
the  father  or  the  son.  tot.  tit.  D.  et  Cod.  ad  Sc.  Maced.  §  pen. 
Instit.  quod  cam  eo  qui  in  alien,  potest,  (m).  This  rule  would  still 
obtain  among  us  according  to  circumstances,  in  the  case  of  those 
who  are  still  under  the  power  of  their  parents,  and  must  be  con- 
sidered as  minors.  Tulden.  ad  tit.  Instit.  quod  cum  eo  q\d  in 
alien,  potest,  cap.  ult.  And  so  it  has  been  provided  in  several 
towns,  for  instance  at  Haerlem,"  that  no  one  shall  advance  or  lend 
any  person,  being  still  under  25  j^ears  of  age,  more  than  ten  stivers 
at  a  time,  on  pain  of  not  being  able  to  recover  what  was  advanced 
or  lent  above  the  said  amount.*'  Likewise  it  was  provided  in  other 
places,  as  at  Utrecht  on  18  February,  1657>  that  no  one  may  tap 
children  under  14  3'ears,  even  although  they  could  pay  for  it,  more 
than  a  quart  of  beer  for  their  thirst ;  nor  in  like  manner  are  any 
proprietors  of  tennis-courts  to  admit  children  under  14,  on  pain 
of  forfeiting  25  guilders ;  nor  are  any  innkeepers,  publicans,  or 
owners  of  tennis-courts  to  give  them  credit  for  drink-money,  and 
no  action  will  lie  for  its  recovery;  following  further  previous 
Publications  against  the  improper  incurring  of  debt  by  young 
people  without  the  consent  of,  and  in  opposition  to,  their  parents 
and  relatives.  But  this  exemption  does  not  apply  where  the 
father  allows  the  son  to  carry  on  business  on  his  own  account, 
or  in  some  other  way  permits  him  to  be  his  own  master.* 


(wi)  Vid,  CL  Voet.  in  Com,  ad 
Pand.  lib,  14.  tit  6.  jund,  Aller.  dc- 
finisien  van  Rechteti,  pag.  m.  148. 

*  [Thus  in  Caimcross  v.  De  Voa 
(Buch.  Eop.  1876.  p.  6)  the  Supreme 
Court  of  the  Cape  of  Good  Hope  held 
that  a  minor  of  about  18  years,  whose 
father  was  dead  and  who  had  been 
living  apart  from  his  mother  (his 
natural  g:uardian)  for  some  time,  and 


carried  on  the  trade  of  a  blacksnuth 
for  his  own  benefit,  was  liable  in  an 
action  for  money  lent.  So  in  Oericke 
V.  Keyter  (Buch.  Rep.  1879.  p.  147) 
the  same  Court  held  that  minority 
was  no  defence  in  an  action  on  a 
promissory  note  against  a  minor,  a 
trader  :  c/.  Johnson  vs.  Keider,  Kotz^'s 
Bep.  p.  1C6.— Te.J 
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/.  1.  §  1.  /.  3.  ult.  D.  ad  Sc.  Maced.  Sande,  lib.  8-  tit.  2. 
defin.  2.  (w). 

§  12.  With  respect  to  the  things  which  may  form  the  subject- 
matter  of  a  contract,  it  may  be  said  that  all  things,  the  dealing 
iv'ith  which  is  not  forbidden,  may  form  the  subject-matter  of  a 
transaction  Qiandeling),  including  as  well  a  promise  to  do  or 
cause  something  to  be  done,  as  daily  to  deliver  something  which 
exists  in  commercio. 

§  13.  But  where  (a  promise  has  been  made)  to  do  something, 
or  cause  it  to  be  done,  we  will  not  be  absolved  by  payment  of  the 
damage  caused  by  non-pei*formance :  secundum.  I.  14.  72.  84.  and 

I.  112.  junct.  §  ult.  de  Verb,  obli^at. ;  but  may  be  compelled,  by 
means  of  imprisonment,  to  pei'fonnance  of  the  promise  made.*   I. 

II.  §  ult.  D.  de  legat.  3.  I.  21.  §  4.  D.  de  Novi.  op.  nundat. 
Instruct,  van  den  Hogen  Rade.  art.  276.  Ampliatie  van  den  Hove 
van  Holland,  art.  14.  Ordon.  op,  1  stuk.  van  de  Regtsvord.  in 
de  steden,  art.  31.  32.  Costuym.  of  Antwerp,  cap.  68.  art.  42.  48. 
Christin.  vol.  1.  decis.  223.  n.  8.  except  with  respect  to  things 
in  which  we  either  have  not  or  can  not  have  any  right.  §  1.  2. 
Instit,  inutilib.  stiptdat.;  or  which  spring  from  an  immoral  and  dis- 
honest cause.  §  24.  Instit.  I.  27.  §  4.  D.  de  pact,  or  are  contrary 
to  public  policy  and  general  law.  I.  28.  §  7.  in  pr.  I.  38.  D.  de 
pact.  Hereunder  are  also  included  transactions  respecting  the 
future  inheritances  from  persons  still  living,  l.  19.  I.  ult.  Cod.  de 
pact  I.  61.  D.  de  Verb,  oblig.  [Vid.  infra,  c.  24.  11.  v.  Sande, 
4.  6. 19]. 

In  like  manner,  no  action  lies  among  us  in  *cases  of  gaming, 
and  for  whatever  is  stipulated  or  promised  from  such  a  cause. t 


(n)  In  Boseboom,  BecueiL  cap,  28. 
{  27.  we  read :  "  and  whoever  con- 
tracts with  the  said  orphans  or  other 
children  under  guardianship  and 
still  registered  in  the  Orphan  Book, 
buys  or  sells,  gambles,  lends  or  debits 
them,  without  consent  as  above  men- 
tioned, for  a  larger  sum  than  twenty 
stivers,  the  said  transaction  is  void, 
and  no  action  will  lie  thereon ;  and 
further,  they  who  adyance,  lend  to, 
or  win  by  play  any  more  money  from 
such  children,  shall  be  punished  at 
discretion."    Add,  IJuudv.  pag,  448. 


And  likewise  by  an  ordinauce  of  the 
Court  of  this  town  of  Amsterdam, 
dated  31  January,  1758,  iweede 
Vervolg  op  de  Handv  pag,  62.  it  is 
enacted,  **  Children  supported  in  the 
poorhouse  of  this  town  shall  not  be 
served  or  admitted  in  any  taverns, 
alehouses,  and  so-called  winecellars 
or  stores,  imder  a  penalty  of  12 
guilders.** 

•  IVid.  infra,  Ch.  XVIIL  §  1.  etin 
notis. — Tr.] 

t  [In  Sonnenheryva,  Flotver  (Buch. 
Eep.  1875.  p.  4)  the  Supreme  Court 
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I,  5.  Cod.  de  condict  oh.  turp.  cans,  junct.  i.  1.  Cod.  de  Aleatorib. 
Costuj'm.  of  Antwerp,  tit.  54.  art.  17.  et  seq.  Statutes  of  Leyden, 
art.  144.  Neostad.  Our.  Holl.  deeis.  58.  Grot.  Introd.  bk.  3. 
ch.  8.  §  49 ;  nor  in  the  case  of  a  wager,  which  depends  on  a  bare 
accident,  and  is  not  mutually  beneficial.  Vid.  Grot.  Introd.  d. 
cap.  3.  §  48.  and  Groeneweg.  ibi,  et  de  legib.  abrogat.  ad.  I.  108. 
D.  de  Verb,  obligat.     [Vid.  latius  infra,  4.  14.  5.]  (o). 


of  the  Cape  of  Good  Hope  refused 
provisional  sentence  on  an  I.  0.  U. 
given  by  the  defendant  to  the  plain- 
tiff for  money  lost  in  play  at  cards : 
see  also  Reston  vs.  Lum%  (Eotz^'s 
Rep.  p.  45).— Tr.] 

(o)  See  further  the  notes  to  Ch.  14. 
§  5.  infra, 

\Ex  nudo  pado  datur  actio.  In 
note  (a)  to  §  1.  of  this  chapter  Mr. 
Decker  says  that  all  voluntary  and 
deliberate  engagements,  made  by 
competent  persons  from  some  reason- 
able  cause,  must  be  observed ;  and  he^ 
adds  that  the  maxim  of  the  civil  law 
— ex  nudo  pacto  non  oritur  actio — does 
not  obtain  in  the  law  of  Holland. 
He  cites  Grotius,  Voet,  Vinnius,  and 
Van  dor  Marck  in  support  of  this 
view.  In  the  recent  case,  however, 
of  ATexander  vs.  Perry  (Buch.  Eep. 
1874.  p.  61.)  the  Supreme  Court  of 
the  Cape  Colony  (where  in  the  ab- 
sence of  legislative  enactment  to  the 
contrary  the  Eomaa-Dutch  law  pre- 
vails) held  by  a  majority,  that  a  con- 
tract not  founded  on  a  consideration 
could  not  be  enforced  by  action,  i.e. 
that  ex  nudo  pacto  non  oritur  actio. 
As  the  doctrine  of  nudum  pactum,  or 
absence  of  consideration,  has  an  im- 
portant bearing  on  the  law  of  con- 
tracts, it  may  be  desu*able  to  examine 
this  decision  a  little  more  closely. 
The  facts  were  briefly  these.  The 
defendant  Pen  y  had  been  summoned 
to  pay  the  plaintiff  £20  for  damages 
by  reason  that  the  defendant  had  left 
the  service  of  the  plaintiff  in  breach 
of  the  following  written  agreement : 
**  Messrs,  Alexander  &  Co.  on  the 


one  part  hereby  engage  Mr.  Edwin 
Charles  Perry  as  book-keeper,  &c., 
and  Mr.  Perry  on  the  other  part 
agrees  to  accept  the  engagement  as 
above,  to  commence  &om  the  15th 
June,  1873.  It  is  hereby  provided 
that  three  months'  notice  shall  be 
given  by  either  party  in  the  event  of 
this  engagement  being  cancelled." 
The  defendant  took  exception  to  the 
action  on  the  ground  that  the  con- 
tract was  void  for  want  of  considera- 
tion. De  Villiers,  C.  J.,  is  reported 
to  have  expressed  himself  as  follows  : 
**The  exception  ought  to  be  sus- 
tained. The  foi-m  of  the  exception 
did  not  put  the  matter  properly  before 
the  Court,  but  substantially  it  was 
an  exception  to  the  summons  on  the 
ground  that  the  contract  referred  to 
therein  was  void  for  want  of  con- 
sideration. There  was  no  allegation 
of  consideration  in  the  summons. 
Whatever  might  bo  the  general  law 
of  Holland  as  to  whether  an  action 
could  be  brought  on  a  contract  made 
without  consideration — and  on  this 
point  there  was  some  difference 
among  the  different  writers — still 
there  could  be  no  doubt  that  a  con- 
tract for  one  person  to  serve  another 
required  consideration  to  sustain  it. 
Van  der  Linden,  p.  190,  and  Van 
der  Keessel,  two  of  the  latest  autho- 
rities, both  seem  to  hold  that  some 
consideration  is  necessary  to  support 
a  contract,  and  it  was  only  natural 
that  the  law  should  not  enable  a 
person  to  enforce  a  contract  for  which 
there  had  been  no  consideration  at 
all.    My  own  opinion  is  in  favour  of 
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requiring  consideratioii.  This  seemed 
to  be  the  law  also  in  Ceylon  {vide 
Thomp9on*8  Law  of  Ceyhiiy  p,  322). 
Yoet,  it  is  true,  afi&rmed  that  the 
fioman  doctrine  ex  nudo  pacto  non 
oritur  actio  did  not  apply  to  the  law 
of  Holland,  and  states  (2. 14.9.)  that 
on  this  point  Van  Leeuwen  is  in 
error,  haying  confused  pa4:ta  nuda 
with  a  stipulation  or  caution  which 
required  the  caum  debUi  to  be  ex- 
pressed. The  opinion  of  so  learned 
an  authority  as  Yoet  deserved,  and 
always  was  received  in  this  Court  as 
deserving  great  weight,  still  the 
authorities  on  the  whole  inclined  to 
the  side  of  consideration  being  re- 
quired." Denyssen,  J.,  who  thought 
the  exception  should  be  overruled 
upon  a  purely  technical  ground, 
said:  *' I  am  not  prepared  at  this 
moment  to  enter  upon  the  discussion 
of  the  very  important  question 
whether  or  not  consideration  is 
necessary  to  sustain  a  contract.'' 
Fitzpatrick,  J. :  *'  It  is  well  known 
that  the  practice  and  the  feeling  of 
the  country  is  that  there  should  be 
consideration  for  a  contract.  I  am 
of  opinion  that  no  man  should  be 
bound  by  a  contract  unless  he  re- 
ceived a  quid  pro  quo.  The  consi- 
deration might  be  very  slight,  but 
there  should  be  something  to  sustain 
a  contract."  With  the  exception  of 
a  passage  in  Yan  der  Keessel  (Th. 
484)  the  authorities  cited  by  counsel 
in  Alexander  v.  Perry  were  all  text- 
writers  on  English  law.  No  argu- 
ment appears  to  have  been  addressed 
to  the  Court  on  the  important  ques- 
tion whether  by  the  Homan -Dutch 
law  (which  is  the  common  law  of 
South  Africa)  a  contract  without 
consideration  is  enforceable  by  action 
or  not.  A  careful  examination  of  all 
the  Boman-Dutch  authorities  will 
show  beyond  all  doubt  that  ex  nudo 
pado  datur  actio,  I  wiU  point  out 
below  that  the  English  translators  of 
Yan  der  Linden  and  Yan  der  Keessel, 
upon  whom  the  learned  Chief  Justice 


relied,  have  not  faithlully  Tendered 
the  language  of  the  original  texts. 

Yoet,  in  his  Commentary  on  the 
Pandects  (2.14.9.)  lays  it  down,  that 
a  nude  pact  made  deliberately  and  in 
earnest  is  binding,  and  begets  an 
action  by  the  law  of  Holland.  This 
opinion  of  Yoet  is  approved  by  the 
Supreme  Court  of  the  Cape  of  Gk>od 
Hope  in  two  earlier  cases,  viz.  Louisa 
V,  Vail  den  Berg,  1.  Menz.  Eep.  472, 
where  it  was  held  that  a  gratuitous 
promise,  if  accepted,  gave  a  good 
right  of  action ;  and  in  Jacobson  v. 
Norton,  2.  Menz.  Hep.  221,  where  the 
same  Court  held  that  a  promise  by 
defendant  to  pay  a  debt  due  by  K, 
required  no  consideration  to  support 
it.  These  decisions,  however,  were 
not  referred  to  either  by  counsel  or 
the  learned  judges  in  Alexander  vs. 
Perry,  In  support  of  his  view  that 
in  Dutch  practice  ex  nudo  pacto  oritur 
actio,  Yoet  cites  several  authorities, 
among  them  Qrotius,  P.  Yoet, 
Groenewegen,  and  Yinnius.  Ghx>- 
tius  in  his  Introduction  to  Dutch 
Jurisprudence  (3. 1.52.),  after  observ- 
ing that  the  Germans  from  times  of 
old  paid  great  regard  to  good  faith 
and  did  not  recognize  the  subtleties 
of  the  Romans  with  respect  to  verbal 
contracts  {stipulations)^  says  it  has 
been  "adopted  in  principle  and 
practice,  that  aU  promises,  which 
result  from  a  reasonable  cause,  in 
whatsoever  terms  expressed,  confer 
a  right  to  daim  or  to  reject  a  claim." 
Groenewegen  in  his  useful  book  de  II, 
abrogat.  {Cod,  II,  tit,  3.  de  pactis) 
lays  it  down,  1.  10.  L  13.  Moribus 
nostris  ex  nudo  pacto  non  solum  excep" 
tionem,  sed  et  actionem  competere 
constat,  1,21,  Moribus  nostris  ex  nudo 
pacto  tarn  actionem,  quam  exceptionem 
nasci,  I,  28.  Non  observatur.  Quia 
hodie  ex  ntulo  pacto  datur  actio, 

Paul  Yoet  (the  father  of  the  illus- 
trious John  Yoet)  in  his  Common  taiy 
on  the  Institutes  (3.14.5.)  says  that 
according  to  general  custom  ex  nudo 
pacto  datur  actio,  and  adds  that  this 
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maxim  does  not  obtain  in  Friesland, 
where  tlie  Roman  law  is  followed. 
In  the  passage  referred  to  by  Mr. 
Decker  in  his  note  to  §  1.  of  the  text, 
Vinnius  observes  **  it  has  been  long 
since  received  in  practice  that  ex 
nudo  et  Bimplici  pacto  actio  detur,  so 
that  now  a  pact  has  the  same  efficacy 
as  a  stipulation."  Van  Leenwen 
indeed  states  {Cem,  for,  4.2.2.)  that 
the  rule  of  the  civil  law,  viz.  that 
a  nude  pact  does  not  beget  an  action, 
is  also  adopted  in  Dutch  practice. 
But,  as  observed  by  the  Chief  Jus- 
tice in  Alexander  v.  Perry y  Voet  has 
pointed  out  that  Van  Leeuwen  has 
here  fallen  into  error  by  confusing 
pada  nuda  with  a  convention  or 
caution  (written  agreement),  which 
required  the  cau9a  dehiti  to  be  ex- 
pressed. De  Haas,  the  editor  of  the 
Owwura,  adopts  and  approves  this 
correction  by  Voet.  In  another  pas- 
sage of  the  Censura^  however  (2.  4.  4.), 
Van  Leeuwen  admits  that  by  the 
law  of  Holland  [morihus  nostris)  an 
action  may  arise  ex  nudo  pacto,  Boel, 
ad  Loen,  decis,  p,  m,  353.  also  adopts 
the  view  of  Voet,  that  if  the  promise 
be  made  seriously  and  deliberately, 
although  it  be  nudum  pactum,  an 
action  will  lie  to  compel  performance. 
I  would  also  refer  to  the  32nd  obser* 
ration  (aanmerhing)  on  the  R.  V. 
of  Lybrecht's  Notaris  AmhL  p,  m, 
425.  where  it  is  said  that  a  natural 
obligation  or  bare  convention  (pac^ 
turn  nudum)  contrary  to  the  rule 
among  the  Romans  binds  civilly 
(f.c.  legally),  if  only  the  convention 
has  been  made  in  earnest.  Before 
considering  the  passages  in  Van  der 
Keessel  and  Van  der  Linden,  relied 
on  by  the  supreme  court  inAlexander 
vs.  Perry f  we  must  remember  that 
every  contract  requires  (as  Mr. 
Decker  has  observed)  some  reason- 
able cause.  Now,  reasonable  or  valid 
cause  is  not  synonymous  with  reason- 
able or  valid  consideration  as  this 
latter  term  is  generally  understood, 
but  is  of  wider  meaning.     Causa^ 


catisCf  or  oorzaak,  denotes  the  ground, 
reason,  or  object  of  a  promise,  giving 
such  promise  a  binding  eflfect  in  law 
{vid,  Gliiok  on  the  Pandects,  hk\  12. 
tit  7.  <fc  tit  4.  &  5. ;  Goudsmit, 
Pandectem  systeem,  part  2.  §  33.). 
Huberus  uses  causa  as  denoting 
negotium  habile  ad  obligationem  pro^ 
ducendam  {Prcelect,  12.  7.  3.) ;  and  in 
the  Digest,  tit.  de  pactis,  L  7.  §  4. 
Ulpian  defines  causa  as  ratio  stijfi^ 
ciens  a  lege  approhata,  ohquam  con* 
ventio  actionem  producit.  Again,  a 
stipulatio,  which;  like  a  contract 
under  seal  at  common  law,  was  not 
founded  on  any  consideration,  but 
derived  its  binding  force  from  the 
use  of  certain  solemn  words  (spon-- 
desne?  spondeo),  required,  neverthe- 
less, to  be  based  on  some  causa 
{Dig.  44.  4.  l.  2.  §  3.).  In  the  same 
way,  Grotius  (3.  1.  53.)  uses  oorzaak 
or  cause  in  a  much  wider  sense  than 
the  term  consideration  in  English 
law  imports.  Mr.  Decker,  in  note  {a\ 
supra,  employs  the  expression  recuon- 
able  cause  as  equivalent  to  physical 
and  moral  possibility.  By  moral 
possibility  is  to  be  understood  that 
the  contract  must  not  be  contra 
legem  aut  bonos  mores  {cf,  Voet,  Com,'^ 
pendium  ad  Pand,  tit.  de  pactis).  So, 
in  like  manner,  Pothier  observes : 
**In  contracts  of  beneficence,  the 
liberality  which  one  of  the  parties 
intends  to  exercise  towards  the  other 
is  a  sufficient  cause  for  the  engage- 
ment contracted  in  his  favour " 
(Evans'  Pothier,  ^.  1.  c.  1.  §  6.  and  cf. 
Ooudsmit,  ubi  sup.).  A  consideration, 
therefore,  is  certainly  denoted  by 
the  term  oorzaak  or  causa ;  but  these 
terms  are  of  much  wider  meaning 
than  the  English  word  consideration^ 
for  they  will  comprise  the  motive 
{sensulatioTi)  or  reason  for  a  promise, 
and  also  what  is  known  in  English 
law  as  purely  moral  considerations. 
It  follows  that  where  there  is  a  con- 
sideration there  is  causa,  but  the 
converse  of  the  proposition  is  by  no 
means    true.       Consequently,     the 
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translators  of  Van  der  Zeessel  and 
Yan  der  linden  have  erred  in 
rendering  causa  and  oorzaak  into  the 
narrower  term  consideration.  Van 
der  Keessel  says  Th.)484.):  *' A 
promise  wHcb  is  not  founded  on  a 
jost  causa  debendi  (i.e.  ohligandi)  does 
not  give  a  right  of  action,  although 
otherwise  an  action  is  maintainable 
on  a  nudum  pactum " ;  and  Van  der 
Linden  {bk,  1.  ch,  4.  §  3.)  writes  that 
contracts  are  null  and  yoid  whenever 
they  haye  no  cause  {oorzaak),  or  a 
false  cause,  or  a  cause  which  is  con- 
trary to  justice,  good  ledth,  or 
xnoials.  If  by  causa  and  oorzaaJe  we 
nnderstand  legal  consideration — as 
Mr.  Henry  and  Mr.  Lorenz  have 
done  in  their  translations — ^we  make 
Van  der  Linden  and  Van  der  Keessel 
say  what  is  clearly  not  law.  But 
the  question  is  efiPectually  set  at  rest 
by  these  writers  themselves.  In 
thesis  798,  Yan  der  Keessel  clearly 
lays  down  the  principle  that  by  the 
law  of  Holland  an  action  can  be 
founded  on  a  nude  pact*    And  Yan 


der  Linden,  in  a  note  to  his  transla- 
tion of  Pothier  on  Obligations  {vol,  1. 
bL  1.  art.  2.  in  pr,),  after  observing 
that  the  divisions  of  contracts  among 
the  Boxnans  into  nominate  and  tn- 
nominate,  bonce  fidei  and  stricti  juris, 
are,  generally  speaking,  not  recog- 
nized in  the  jurisprudence  of  Hol- 
land, proceeds  to  say:  *'Li  like 
manner  the  rule  of  the  Boman  law, 
ex  pacto  nudo  non  datur  actio,  does 
not  exist  among  us.''  The  dicta, 
therefore,  in  Alexander  vs.  Ferry  are 
contrary  to  the  unanimous  opinion 
of  all  the  Boman-Dutch  authorities, 
and  at  variance  with  the  decision  in 
the  two  earlier  cases  of  Louisa  vs. 
Van  den  Berg  and  Ja4X)bson  vs.  Norton, 
The  feeling  of  the  country  may,  as 
put  by  Fitzpatrick,  J.,  be  in  favour 
of  requiring  a  consideration  to  sup- 
port a  promise ;  but  until  the  legisla* 
ture  steps  in  and  makes  the  necessary 
alteration,  the  judges  must  ad- 
minister the  existing  law,  and  not 
alter  or  mould  it.— Tb.] 


CHAPTER    III. 


HOW   A   BINDING   PEOMISE   IS   CREATED.     ITS   EFFECT. 


Sect. 

1.  Of  a  Promise.  How  it  is  created 

among  us. 

2.  How  many  kinds  in  general. 

3.  A   simple   promise  —  of  what 

efEect. 


Sect. 

4.  Of  a  promise  to  be  performed 

on  a  certain  day. 

5.  Of  a  promise  upon  condition. 

Its  effect. 


§  1.  A  BINDING  promise  and  obligation  take  place  among  us  in 
any  way  which  clearly  shows  the  intention,  and  with  any  words 
which  may  effectually  bind;  for  nothing  is  more  proper  among 
men  than  to  observe  what  has  been  mutually  agreed  upon.  L  1. 
jD.  de  pact,  and  notliing  is  more  serious  than  not  complying  wdth 
one's  promises.  L  1.  D.  de  Constit.  pectm.  Om'  ancestors  of  old 
thought  nothing  of  greater  importance  than  to  keep  their  word 
and  perform  what  they  had  once  promised.  In  this  respect  they 
have  always  been  placed  as  an  example  above  other  nations  as  a 
people  whose  word  could  be  tnisted.  Vid.  Tacit.  AnnaL  13. 
Cluver.  de  Antiq.  Geniu  lib.  1.  cap,  19.  vers,  universal.  Grot. 
Introd.  bk.  8.  ch.  1.  in  Jin.  (a). 

[A  promise  made  by  a  father  to  his  children  that  he  will  not 
sell  or  give  away  any  of  his  property,  does  not  prevent  him  freely 
to  dispose  thereof  by  last  will.   Everardi.  Consil.  6]. 


(a)  The  reader  is  referred  to  Huber, 
Heed,  BechUgel,  hk,  3.  ch,  21.  n.  2.  In 
this  chapter  Huber  properly  observes 
that  the  distinction  between  gratui- 
tous promises  and  promises  upon 
request  {heloften  en  toezeggingen)  does 
not  obtain  among  us,  according  to 
the  common  saying  **a  promise  in- 
curs a  debt "  {helo/te  maakt  9chtdd). 


Vid.  ante,  cli,  1.  in  notis,  §§  4.  <$:  5. 
We  may  add  that  some  promises  are 
personal — e.g,  I  promise  not  to  de- 
mand of  Sempronius  payment  of  the 
account  he  owes  me ;  oflierB  are  real 
— e,g,  1  promise  not  to  demand  pay- 
ment of  the  account  which  Sempro- 
nius owes  me.  Vid,  Euher,  L  c.  w. 
18.  d:  19. 
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§  2.  Some  obligations  are  made  puri,  others  in  diem,  others 
sifh  conditioner    §  2.  Instit.  de  Verb,  obligat.  (i). 

§  8.  The  efficacy  of  a  promise  made  without  more  (puri)  is 
suchy  that  it  immediately  takes  e£fect,  giving  the  acceptor  without 
delay  a  right  and  claim,  according  to  the  rule  that  where  no  time 
is  mentioned  claim  may  instantly  be  made,  d,  §  2.  InstiU  L  14. 
D.  de  Reg.  Jur.  I.  56.  ^  4.  D.  de  Verb,  obligat  except  where  the 
performance  of  the  thing  necessarily  requires  some  time,  such  as 
L  transfer  of  immoveable  property,  or  the  promise  to  perform 
something  at  another  place,  which  includes  the  time  necessary  for 
its  due  fulfilment.  §  Jin.  Instit.  de  inutiL  stiptdat.  L  78.  D.  de 
Verb,  oblig.  I.  105.  D.  desolut.  L  21.  §  1.  Z>.  de  Constit. 
pecun.  (c). 

§  4.  But  in  an  obligation  in  diem  we  must  draw  a  distinction. 
In  the  case  of  a  promise  at  a  given  time  or  day,  which  is  certain, 
the  right  and  claim  are  likewise  at  once  vested  and  transmitted  to 
the  acceptor's  heir;  but  no  demand  can  be  made  before  the  given 
time  has  expired,  or  the  day  has  arrived.  I.  218.  D.  de  Verb,  sig- 
nific.  And  it  is  considered  that  the  day  mentioned  in  the  promise 
is  included  and  must  have  elapsed  before  the  debt  duly  arises  or 
may  be  demanded.  §  2.  Instit.  de  Verb,  obligat.  Junct.  §  vlt.  In- 
sHt.  de  inutiUb.  stipulat.  I  42.  D.  de  Verb,  obligat.  But  if  the 
day  be  uncertain,  whether  and  when  it  will  arrive,  this  will  operate 
as  a  condition,  and  the  promise  will  not  be  confirmed  until  arrival 
of  the  day.  1 1.  17.  §  2.  {.  72.  §  7.  D.  de  Gondii.  etdemonstrat.(d). 


(b)  Of.  Euher.  I.  e.  n.  63.  et  seq. 
PronuBee  may  also  be  divided  into 
those  ad  dandum  and  ad  fadendwrn. 
Add.  Zoezios  ad  tit.  Pand.  de  V.  0. 
n.  37.  With  respect  to  the  latter  of 
theee,  the  oommentatoiB  are  divided 
in  opinion  whether  the  promisor  can 
be  released  from  a  specific  act  on 
making  compensation  in  damages 
and  costs  to  the  acceptor  (promisee)  P 
Gomez,  variar.  resolut.  cap.  10.  n.  22. 
Donell  and  others  hold  that  he  may 
do  so  ;  but  Cajacios,  ctd.  I.  72.  D.  de 
V.  O.f  and  ZoeziuB,  I.  c.  n.  53.  are 
of  a  contrary  opinion.  The  view  of 
the  former  seems  to  me  more  accept- 
able, by  reason  of  the  rule  that  in 
obligations  ad  faciendum  no  one  is 

YOL.  IL 


prcecise  held  to  the  specific  act,  but 
may  be  released  prcestando  interesse. 
Vid.  cl.  Brunneman  ad  d.  I.  72. 
junct.  I.  6.  8.  eod,  add.  omnino  d. 
Voet.  in  Comm.  ad  eund.  D.  tit.  n,  8. 
[ef.  Bupra,  ch.  2.  §  12.  and  infra, 
ch.  18.  §  1.  in  notia.—TR.] 

(c)  Add.  Frandsci  Card.  Mantica, 
de  tac.  et  ambig,  convent,  p.  2.  pag. 
216.  n.  13.  junct.  n.  15.  <fc  16. 
He  also  observes  that  a  simple 
promise  becomes  conditional  when- 
ever in  what  immediately  preceded 
it  a  condition  was  implied,  which 
must  be  considered  as  repeated ;  but 
this  must  not  be  accepted  without 
qualification. 

(d)  Add.  Mantica,  l.  c.  n.  17. 


34    HOW  A  BINDING  PEOMISE  IS  CEEATED ;  EFFECT.    [Bk.  IV- 

§  5.  In  like  manner  the  condition  upon  which  the  promise  is 
made,  provided  it  be  honest  and  possible,  must  first  be  fulfilled 
before  the  promise  takes  effect ;  so  that  there  exists  merely  a 
hope  whether  it  wiU  ever  happen.  §  4.  Instit,  de  Verb.  obligaL 
But  if  the  condition  be  immoral  or  impossible,  no  right  may  or 
can  arise  therefrom.  §  2.  InstiU  de  Verb,  obligat.  l.  72.  Z>.  Cand. 
et  demonstrdt.  junct,  §  24.  Instit,  de  inutilib.  stipulat  I.  26.  D. 
de  Verb,  obligat.  et  I.  4.  Cod.  de  commit,  et  Cont.  stipulat.  The 
condition  may  also  exist  in  not  doing  something,  or  in  something 
that  is  not  to  happen,  which,  in  order  that  it  should  not  continue 
for  ever,  mostly  depends  upon  a  certain  person  or  a  certain  time  ; 
e.g.  if  he  does  not  proceed  to  the  East  Indies,  or  if  this  does  not 
happen  within  such  time.  In  such  a  case  we  must  wait  for  the 
arrival  of  the  time,  which  does  not  lapse  during  the  life  of  him, 
whose  not  doing  something  is  subject  to  the  condition,  for  so 
long  as  he  lives  it  is  uncertain  whether  the  condition  will  deter- 
mine. §  4.  Instit.  de  Verb,  obligat.  I.  27.  et  I.  US.  D.  de  Verb, 
obligat.  But  if  the  not  doing  of  something  rests  in  the  power  and 
will  of  the  promisor,  the  debt  may  in  the  meantime,  under  secu- 
rity that  such  thing  will  not  be  done,  be  claimed  and  the  thing 
promised  be  enjoyed.  I.  7*  D.  de  Condit.  et  demonstrat.  I.  40.  in 
Jin.  D.  eod.  I.  2.  Cod.  de  his  quae  sub  modo. 

A  promise,  whereby  a  person  promises  something,  if,  or  as  much 
as,  he  shall  feel  disposed,  is  ineffectual,  for  no  claim  can  be  made 
against  anyone  who  is  not  bound  beyond  what  he  pleases.  2.  8.  D. 
de  oblig.  et  act.  I.  17.  D.  de  V.  obligat.  1. 108.  §  1.  D.  eod.  In  other 
respects  promises  are  construed  very  strictly  and  according  to  the 
letter,  so  that  the  promisor  is  least  burdened  thereby,  and  no  ex- 
tension to  his  prejudice  is  allowed  beyond  what  is  clearly  expressed 
in  the  promise,  for  words  are  always  construed  against  the  stipu- 
lator, in  whose  power  it  was  to  have  expressed  the  stipulation  more 
clearly.  I.  88.  §  18.  I.  99.  D.  de  Verb,  obligat.  I.  39.  D.  de  pact.  (e). 

(«)  Con/,  d.  Voet.  ad  d,  t.  n.  20.  p.  HI.  of  the  Dutch  edition  by  Van 

jund.  Mantica,  I.  c.  num.   21.  [c/.  der  Linden.    See  also  Fhillimore's 

Broom's  Leg.    Maxims,    under    the  Maxima  of  Juriaprudence  for   some 

maxim  verba  chartarum  fortitts  acci-  rules  of  the  civil  law  on  the  interpre- 

piuntur  contra  proferentem  f  andEvans'  tation  of  contracts,  p.  330.  et  aeq. — 

Pothier   on    OhUgations,  p.  58.   and  Tr.] 


CHAPTER    IV. 


OP   JOINT  DEBTOES   AND   8UBETTSHIP. 


[GEOT.  in.  3.] 


Sect. 

1.  The  effect  of  binding  one's  self 

together  "with  another,  either 
in  ig^hole  or  in  part. 

2.  Suretyship  defined.    Who  may 

be  sureties  and  who  not. 

3.  For  what  debts  sureties  may  be 

given. 

4.  Whether  a  person  is  liable  as 

surety  for  something  more 
than,  or  different  from,  what 
the  principal  is  liable  for. 

5.  The  contract  of  suretyship  must 

be  made  clearly,  with  full 
knowledge  and  premeditation. 

6.  For  a  crime  punished  corporally 

no  one  can  become  surety. 

7.  Of   the   benefits   extended   to 

sureties. 

8.  When  these  benefits  cease  and 

may  not  be  enjoyed. 

9.  Of  remuneration  of  these  bene- 

fits.   When  this  takes  place 
tacitly. 
10.  Whether  the  creditor  proceed- 
ing in  law  against.the  principal 
debtor  discharges  the  surety. 


Sect. 

11.  Whether  a  surety  can  be  pro- 

ceeded against  before  the 
principal  has  been  excused. 

12.  How    renunciation    of    these 

benefits  may  be  made. 

13.  Of  the  right  which   a    surety 

has  to  compensation  against 
the  principal  debtor  and  co- 
sureties. 

14.  Of     cession     of     action     and 

transfer  of  claim.  Whether, 
when,  and  against  whom  this 
is  necessary. 

15.  Prior   or    subsequent  to  pay- 

ment. 

16.  When    and     by   what   means 

suretyship  ceases  or  becomes 
extinguished. 

17.  Whether    and  when  a  surety 

may  before  payment  claim  to 
be  released  from  his  surety- 
ship. 

18.  Whether  and  when,  by  giving 

time  for  payment,  the  surety 
is  discharged. 


No  one  can  promise  anything  in  order  effectually  to  bind 
another  thereby.  §  8.  Instit,  de  inutilib.  stipulat.  as  has  been 
already  observed  (a) ;  but  he  may  indeed  bind  himself,  together 

(a)  The  reader  must  understand  antey  ch,  2.  in  notiSf  §  8.  Add,  Yoet. 
this  with  the  qualification  mentioned      ad  UL  de  Verb,  ohligat,  n.  5. 
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with,  or  on  behalf  of,  another,  tot.  tit.  D.  de  duob.  reis.  et  defide- 
ju88orib. 

§  1.  Whenever  several  persons  have  at  the  same  time  bound 
themselves  as  principals,  it  is  sufficient  if  each  of  them  paj^s  his 
share.  The  Navel.  99.  cap.  1.  junct.  which  only  treats  of  surety- 
ship, is  nevertheless,  according  to  the  general  opinion  and  com- 
mon consent,  also  extended  to  two  or  more  joint  principal  debtors. 
per  .auth.  fuse  ita  Cod.  de  duob.  reis.  junct.  I.  11.  D.  eod.  Vid, 
Neostad.  Suprem.  Cur.  decis.  97.  Christin.  vol.  4.  decis.  178.  num. 
13.  14.  d  vol.  5.  decis.  213.  num.  8.  cum  seq.  Gudelin.  de  jure 
Noviss.  lib.  8.  cap.  4.  vers,  de  duob.  Gail.  lib.  2.  observ.  28.  num. 
6.  in  Jin.  (b) ;  except  where  each  one  has  bound  himself  specially 
for  all  the  rest.  Grot.  Introd.  bk.  3.  ch.  8.  §  8.  (c).  Costuym.  of 
Antwerp,  tit.  68.  art.  2.  Handvest.  of  South  Holland,  p.  409.  art, 
80.  Contra  Novell.  99.  cap.  1.  et  ibi  DD.  or  has  clearly  renounced 
the  beneficium  divisionis,  that  is,  the  benefit  of  dividing  the  debt, 
as  frequently  happens  among  us :  arg.  l.l.D.de  serv.  export.  Liike- 


(5)  To  this  may  be  added  ohaerv. 
52.  on  the  Introduction  of  Grotius, 
vid,  Obaerv,  pt.  2,  p.  145. 

(c)  See  upon  this  reference  to 
GrotiuB  the  Begtsgel.  observ.  parte,  2. 
p,  157.  It  must  farther  be  observed 
with  reference  to  correi  dehendi  that 
thereunder  are  not  considered  those 
who  have  bound  themselves  one  for 
all  as  principal,  unless  it  also  appears 
that  they  have  bound  themselves  at 
the  same  time  and  for  one  and  the 
same  thing;  for  if  one  has  bound 
himself  for  the  default,  and  another 
for  the  fraud,  of  the  principal,  we 
will  altogether  erroneously  infer  from 
the  clause  one  for  aZ/,  or  each  sepa^ 
rately  for  the  whole,  that  they  must 
be  held  to  have  renounced  the  bene- 
ficium  divisionis  Conf  cl,  Voet.  ad  Ht, 
Dig.  de  duobus  reis.  Constit.  The  Cos- 
tuym. of  Antwerp,  cap.  63.  art.  3., 
where  mention  is  made  of  a  certain 
sum,  and  consequently  of  one  and  the 
same  thing,  affords  no  objection  to 
this.  The  distinction  between  correi 
debendi  and  sureties  appears  further 
from  the  principles  of  the  written  laws 


is  this ;  that  correi  debendi  can  sue 
without  any  cession  of  action  actione 
utili  in  order  to  recover  from  their 
co-debtors  the  debts  paid  by  them- 
selves, but  this  is  not  permitted  to 
sureties,  however  much  they  have 
the  beneficium  epistolce  D.  Hadriani 
et  cendendarum  a^iionum  in  com- 
mon. Vid.  I.  16.  D.  de  fidejuss: 
I.  1.  Cod.  de  duobus  reis.  junct.  Con- 
sultiss,  Coler.  pra^tica  untv.  pag. 
236.  The  question  is  also  of  import- 
ance whether  a  creditor  of  several 
principal  debtors,  jointly  mentioned 
as  bound,  by  suing  one  of  them,  for 
his  legal  share  must  be  taken  to  haTe 
intended  and  introduced  a  splitting 
of  the  debt  ?  In  case  of  receipt  (pay- 
ment) protest  would  be  taken  into 
consideration,  and  further  regard 
must  be  had  to  the  distinction, 
whether  the  creditor  has  simpltciter 
and  without  more  demanded  a  por- 
tion of  one  of  them,  for  if  so,  he  has 
done  no  more  than  to  elect  and  by 
no  means  to  divide.  Canf.  doctiss. 
Mantica  de  tac.  et  ambig.  Convent, 
lib.  15.  tit.  5.  junct.  Voet.  d.  t.  n.  4. 
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wise,  if  the  other  joint  principal  debtors  are  evidently  unable 
or  absent  from  the  country,  auth.  preesentit.  Cod.  de  Jidejussor, 
auih.  hoc  ita  Cod.  de  duob.  reis.  This  is  to  be  understood  of  two 
or  more  persons,  who  have  jointly  bound  themselves  as  principal 
debtors,  each  one  for  all  and  the  one  for  the  other ;  but  not  also  of 
those  who  have  simply  bound  themselves  jointly  for  the  same 
thing.  Gloss,  in  diet.  auth.  hoc  ita.  Sichard.  ibid.  num.  4.  in  fin. 
et  seq.  (which  often  happens  with  us). 

In  like  manner,  if  anyone  has  made  himself  surety  just  as  a 
principal  debtor,  and  with  renunciation  of  the  beneficium  ordinia 
et  excusaionis  (i.e.  that  the  principal  should  first  be  excussed),  he 
may  be  proceeded  against  before  steps  are  taken  against  the 
principal  debtor.  Costuymen  of  Antwerp,  tit.  68.  art.  1*  Christin. 
ad  consuetud.  MechUn.  tit.  7.  art.  15.  Fach.  lib.  8.  cap.  64.  Oail. 
Ub,  2.  observ.  28.  num.  2.  6.  ;  but  he  can,  if  execution  is  taken 
out,  point  out  the  property  of  the  principal  debtor  if  there  be  any 
such  property  (d). 

§  2.  To  bind  one's  self  for  another,  in  other  words  to  become 
surety,  is  the  binding  of  one's  self  by  promise  for  another  debtor, 
in  better  security  (of  the  debt),  pr.  Instit.  de  fidejussor. 

All  persons,  who  can  effectually  bind  themselves  to  something, 
may  become  sureties;  except  women,  who  are  not  bound  by  a 
promise  of  suretyship,  on  account  of  a  special  privilege  extended 
to  them,  which  is  called  the  benefit  of  the  Senatus  consultum  VeU 
leianum,  which  first  introduced  this  privilege.  I.  ult.  §  1,  2.  D.  ad 
Sc.  VeUejan.  Under  this  benefit  is  also  included  the  case  where 
a  woman  binds  herself  as  principal  debtor  for  another,  or  takes 
another's  debt  upon  herself  as  her  own.  I.  1.  infin.pr.  D.  U  4.  d- 


{d)  This  right  of  pointiDg  out  is 
called  heneficium  juris,  datuii,  vel  con- 
tududinis,  whidi,  according  to  the 
laws  of  this  town  of  Amsterdam,  does 
not  apply  further  than  against  the 
debtor's  immoveable  property  subject 
to  the  jurisdiction  of  this  town,  and 
the  creditor  by  reason  of  this  peculiar 
henefit  must  wait  with  the  execution 
against  the  surety,  until  the  property 
of  the  principal  debtor  has  been  put 
up  to  auction  and  sold,  saving  the 
right  of  preference  and  concurrence, 
wherefore    renunciation   thereof  is 


generally  made  by  the  Act  of  surety- 
ship through  the  expression  of  the 
by^lawB  of  thii  city,  according  to 
which  it  is  dear  that  a  surety  is  not 
conyenible  for  a  debt,  for  which 
hyx>othec  has  been  constituted,  than 
after  previous  execution  of  such 
hypothec.  Vid,  Bosehoom,  RecutiL 
cap.  49.  art.  3.  add.  Arngt.  secret,  cap. 
4.  [See  y.  d.  Keessel,  Th.  507.,  and 
judgment  of  the  Supreme  Court  of 
the  Cape  of  Good  Hope  in  Serrurier 
vs.  LangevM,  1  Menz.  Bep.  316,  and 
Hare  vs.  Croeser,  1  Mem.  293. — Tn.] 
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{.  14.  Cod.  ad  Sc.  Vellejan,  except  when  she  has  renounced  this 
benefit.  I.  pen.  D.  de  pact.  And  especially  (is  she)  not  (liable)  for 
money  lent  to  her  husband,  which  is  also  accorded  her  as  a  par- 
ticular privilege,  called  the  benefit  auth.  si  qua  mulier:  Cod.  ad  Sc. 
VeUejan.  unless  she  has  specially  renounced  this  privilege  also.* 
But  although  a  woman  is  among  us  also  effectually  held  liable  and 
bound  through,  and  for,  the  debts  of  her  husband,  even  although 
she  has  not  specially  bound  herself  for  the  same  (as  is  mentioned 
elsewhere),  t  this  does  not  at  the  present  day  hold  good  where  the 
husband  has  by  antenuptial  contract  been  prohibited  from  binding 
his  wife.  We  will  treat  of  this  point  more  fully  in  its  proper 
place  (post,  ch.  24). 

It  must  be  observed  that  this  renunciation  must  clearly  appear  in 
a  public  or  legal  document,  and  further  that  she  folly  understood  her 
privilege  and  the  effect  thereof.  [But  Groenewegen  ad  L,  antiqua 
Cod.  ad  S.  Ct.  Veil,  thinks  that  this  solemnity  is  not  necessary, 
if  it  appears  from  her  signature,  or  in  any  other  way,  that,  under- 
standing this  her  privilege,  she  renounces  it] ;  otherwise  a  simple 
renunciatio7i  wiU   not   be    sufficient.l     L,  Antiques  23.  Cod.  ad 


*  [The  Sc,    VeUeianum  passed  in 
the  consulship  of  Marcus  Silanus  and 
Velleius  Tutor,  A.D.  46,  forbad  women 
to  bind  themselves  for  other  persons. 
The  benefit  auth.  »i  qua  mulier,  re- 
ferred to  in  the  text,  is  thus  stated  in 
the  AtUhenticum  {cod.  IV.  29.  22.): 
**  If  a  wife  gives  her  husband  her 
consent  to  an  instrument  of  debt,  or 
binds  in  writing  either  her  own  pro- 
perty or  her  person,  we  decree  that 
this  shall  by   no  means    be  valid, 
whether  something  has  been  trans- 
acted once  or  more  frequently  for  the 
same  purpose,  (or)  whether  it  be  a 
public  or  a  private  debt ;  but  it  shall 
have  the  effect  as  if  nothing  has  been 
done  or  written,  unless  it  shall  clearly 
appear  that    the   money  has  been 
spent  for  the  special  use  of  the  wife 
herself."    In  Mahadi  vs.  Dt  Kock,  1 
Laurence.  Bep.   343.  the  High  Ck)urt 
of  Griqualand  West  held  that  the 
benefit  of  the  Sc,  Villeianum  could  be 
claimed  although  it  had  not  boon 
raised  by  the  pleadings. 


Where  a  woman,  endorsed  a  pro- 
missory note  as  surety,  the  Court 
decided  that,  not  having  renounced 
the  benefits  of  the  Sc.  Yelleianum, 
she  was  not  liable  on  the  note. 
Auret  vs.  Hind,  4  Buch.  £.  D.  O. 
Bep.  283.  A  husband  or  an  agent 
under  a  general  power  of  attorney 
from  a  woman  has  not,  in  the  ab- 
sence of  anything  to  that  effect  in 
the  power,  authority  to  renounce  the 
heneficium  Sc,  VeUeiani  so  as  to  bind 
her  by  such  renunciation.  MackeUar 
vs.  B<md,  It.  B.  9  App.  Ca.  715 ;  Natal 
Bank  vs.  Bond,  53  L.  J.  P.  0.  97. — 

tb.; 

t  llnfra,  ch.  23.  §  6.-— Tr.] 
X  [Huberus.  Heed,  EegUgel.  hk.  3. 
cA.  27.  §  18.,  says  that  a  woman  re- 
nouncing the  benefit  Sc  Vellej.  loses 
her  privilege  "  provided  this  be  done 
in  a  public  inatrumeni  executed  and 
signed  before  the  Court  or  a  Notary 
and  witnesses ;  or  otherwise  in  a 
private  instrument  attested  by  three 
witnesses ;  for  this  is  a  requisite  of 


J 
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Senatus  consult.  VeUejan.  Sande,  lib.  8.  Ht.  11.  dejin.  2.  Likewise, 
that  under  the  renunciation  of  the  benefit  of  the  Senatus  consul- 
turn  Yelleianum,  the  other  benefit  authent.  si  qua  mulier.  is  not 
included,  but  each  must  be  made  separately  and  distinctly.  See 
Sande  d.  lib.  8.  tit.  11.  defin.  4.  Andr.  Gail.  lib.  2.  observ.  77.  Joan. 
Zanger.  de  except,  part.  8.  cap.  11.  num.  204.  Berlich.  conchis. 
part.  2.  conclus.  21.  num.  20.     Anton.  Tessaur.  decis.  222.  {e). 

§  8.  Sureties  may  be  added  in  any  kind  of  obligation.  §  1.  Instit. 
de  fidejussor.  I.  8.  I.  12.  §  1.  I.  16.  §  8.  D.  de  fidejussor,  (except 
in  the  case  of  crimes  subject  to  corporal  punishment,  of  which 
hereafter).  Sureties  may  also  be  added  for  the  obligation  of  a 
minor.  {.  127.  D.  de  Verb  obligat.  and  for  the  obligation  of  a  woman 
or  other  person  who  may  set  up  any  privilege  (i.  e.  defence) 
against  such  obligation.  It  is  sufficient  that  they  are  indeed  and 
in  person  bound  (for  the  debt),  vid.  Herbaj.  rer.  quotidian,  cap.  18. 
§  21.  Carpzov.  defin.  forens.  part.  2.  Constit.  16.  defin.  7. ;  but  for 
a  debt,  which  cannot  be  enforced  and  is  per  se  ineffectual,  as 
where  the  principal  is  in  no  way  liable  or  bound,  the  surety  also 
will  not  be  bound,  for  a  surety  cannot  be  bound  to  a  greater 
extent,  or  in  a  manner  other  than  the  principal  himself.  I.  6.  §  7. 
D.  defidejuss.  junct.  I.  46.  D.  eod.  §  5.  Instit.  eod.  (J). 

§  4.  Consequently,  a  person,  being  asked  to  become  surety  for 
money,  and  answering  for  wheat,  will  not  be  bound  on  account  of 
the  misunderstanding  of  the  thing.  Z.  48.  D.  de  fidejussor,  junct. 
L  8.  §  8.  D.  eod. 

(The  question  having  arisen)  whether  a  surety,  accepted  for 
more,  or  something  other  than  the  principal  owes,  will  also  be 
liable  for  the  full  amount  of  the  principal  debt;  for  instance, 


intercession  itself,  which  otherwise 
would  ipeo  jure  be  invalid.  It 
matters  not  if  such  a  document  be 
sworn  or  unsworn,  but  a  private 
insh^ament  tnthout  witnesses  will  also 
in  this  respect  hold  good  provided  it 
be  under  oath." — ^Tk.] 

(e)  See  also  the  Handv,  of  Amster- 
dam, p,  446 ;  7.  &  56d.  latest  edition, 
and  especiaUy  Grotius,  Introd,  hk,  3. 
cA.  3.  §§  14-20.  according  to  whom 
this  privilege  ceases,  besides  renun- 
•dation,  as-  follows: — (1)  If  the 
woman    have   assisted   to   defraud 


others.  (2)  In  so  far  as  she  has  been 
benefited  by  the  transaction.  (3)  In 
suretyship  in  favour  of  her  own 
creditors.  (4)  By  proper  confirma- 
tion of  the  suretyship  made  two  years 
subsequently,  (d)  Where  the  woman 
carried  on  a  public  trade.  Vid,  ampl, 
Schorer.  ibid,  in  notis  and  Vol.  I.  of 
these  Commentaries,  hk.  2.  cA.  7.  §  8. 
See  further,  respecting  the  question 
who  may  be  sureties,  Yoet.  ad  tit,  de 
fidejussor .  n.  5. 

(/)  Vid.  the  notes  in/ra,  §  11, 
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where  a  person  becomes  surety  for  twenty  and  the  principal  debt 
only  amounts  to  ten  ?  it  was  ultimately  considered  that  he  will  be 
so  liable,  arg.  L  11.  ^  1.  de  constit.  pecan.  <t  l.  88.  D.  Mandat. 
vid.  Fachin.  lib.  8.  Controv.  cap.  51.  Wesemb.  parat.  D.  de  fide- 
ju88.  num.  5.  Bronckhorst.  cent.  4.  dssert.  58.  Gomez,  resolut. 
torn.  2.  cap.  13.  num.  2.  Vasq.  Centr.  lib.  1.  cap.  40.  numer,  6. 
Yinn.  ad.  §  5.  Instit.  de  fideju8$orib.  But,  inasmuch  as  among 
us  a  simple  promise  binds  effectuall}',  it  must  follow  that  he  who, 
in  the  case  just  put,  became  surety  for  twenty,  will  not  only  be 
liable  for  ten,  but  also  that  the  creditor  by  virtue  of  the  said 
promise  will  be  able  to  advance  the  principal  debtor  another 
ten  on  the  same  security.  Couvarr.  ad  cap.  quamvis  de  pactis. 
n.  6.  (jf). 

§  5.  But  we  must  bear  in  mind  that  (as  we  have  already  said 
of  other  promises),  such  suretyship  must  take  place  with  full 
knowledge  and  in  earnest.  For  if  some  one  said  ''  this  man  is 
good  enough ;  your  debt  will  surely  be  paid,  even  if  it  were  twice 
as  much,''  or  used  other  similar  words  encouraging  the  confidence 
of  the  creditor,  the  same  will  not  in  law  be  considered  as  consti- 
tuting a  suretyship.  I.  2.  §  6.  D.  Mandati.  §  6.  Inst.  eod. 
Christin.  vol.  1.  deds.  110.  I.  2.  D.  de  praxenet,  I.  vlt.  Cod.  quod 
cum  eo  qui  in  alien,  potestat.  I.  12.  §  12.  £>.  Mandati.  I.  7*  § 
ult.  cum  legib.  seq.  D.  de  dole.  Costal,  ibid.  Christin.  voL  1. 
decis.  111.  &  vol.  8.  decis.  84.  num.  6.  Pyr.  Maur.  de  Jidyvss* 
part  2.  sect  8.  cap.  4.  Chassan.  ad  cons.  Burgund.  rub.  5.  §  2. 
vers,  scfn  principal  oblige.  Consult,  et  Advys.  part.  1.  cons.  242. 
&  277.  But  Neostad.  decis.  Suprem.  Cur.  6.  relates  that  at 
Antwerp  there  exists  a  custom  among  merchants  that  he  who 


(g)  Add,  Groenewegen  de  IL  ahr. 
pag,  306.  The  doctrine  of  Grotius, 
Introd,  hk,  3.  ch.  3.  §  23.  remains 
perfectly  sound ,  viz.,  that  sureties 
may  not  bind  themselves  for  more 
than  the  principal  is  liable  for,  in 
matter,  time,  place,  or  other  circum- 
stance; but  (they  may)  indeed  for 
less;  although  at  the  first  blush 
some  might  think  the  contrary,  for 
Grotius  immediately  adds  to  this  doc- 
trine that  sureties  may  also  be  bound 
under  a  certain  condition  or  from  a 


certain  time,  or  to  a  certain  time, 
whichhappens  beyond  dispute,  when- 
ever the  suretyship  includes  more 
than  the  principal  debtor  owed  at 
that  time,  namely,  the  tacit  condition 
if  the  principal  should  become  indebted 
for  BO  much  Trwre,  and  then,  indeed, 
the  surety  cannot  be  said  to  be  bound 
for  'more  than  the  principal  debtor, 
[See  further  on  the  subject  of  this 
note  Van  der  Linden's  translation  of 
Pothier  on  Obligations^  ch,  6.  part,  1. 
§  375.  in  noti8.—TR.] 
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specially  supports  another's  credit  is  considered  to  have  become 
surety  thereby,  and  to  be  responsible  for  the  debt. 

§  6.  According  to  rule,  no  one  may  become  surety  for  another 
who  is  imprisoned  for  a  crime,  subject  to  corporal  punishment. 
Although  such  a  privilege  has  been  accorded  to  the  people  of 
Kennemerland  by  several  charters:  Handv,  van  Kennemerland,  p. 
24.  42.  &  89 ;  and  previous  to  this  such  suretyships  (bail)  had 
already  crept  in  in  Holland.  See  Register  van  de  Rekenamer. 
A.  1.  D.  1.  foL  84.  &  85.  vers.  Item.  A.  2.  foL  84.  verso,  &  D. 
2.  Further,  a  certain  person  having  promised,  upon  forfeiture  of 
life  and  property,  to  bring  his  son  back  to  prison  for  punishment, 
and  the  son  having  thereupon  escaped,  he  himself  had  to  go  to 
prison,  and  was  adjudged  to  have  forfeited  life  and  property.  But 
as  he  urged  that  he  had  made  the  promise  out  of  love  and  affec- 
tion, and  prayed  for  pardon,  he  was  released  under  proviso  that 
he  should  pay  to  the  Lord,  for  the  obligation  of  life  and  property, 
one  thousand  Dutch  shields  (h).* 

And  in  the  year  1887  it  was  granted  to  the  people  of  Amster* 
dam,  by  charter  of  Duke  Albrecht  of  Bavaria,  "  That  the  officers 
may  not  for  any  delicts  or  wrongful  acts  which  a  free  citizen  of  Am- 
sterdam may  have  committed,  imprison,  apprehend,  hinder,  or  injure 
such  citizen  in  life  or  property,  if  he  can  give  sufficient  security, 
in  the  discretion  of  the  Aldermen,  that  he  will  abide  by  what  the 
officers  have  to  charge  against  him,  excepting,  however,  murder, 
arson,  rape,  robbery,  and  where  the  citizen  takes  up  arms  against 
ihe  government,  or  commits  a  crime  within  the  ditch  of  Beygers- 
broek  at  the  old  Amstel,  and  against  the  Duke's  rabbits  in  Gooy- 
land  "  (t).  These  privileges,  although  spoken  of  generally,  are 
not  to  be  understood  as  applying  to  any  but  petty  and  minor 
offences,  the  punishment  for  which  is  not  corporal,  and  are  sub- 


(A)  Vid,  Regtsgel.  ohterv,  vol.  2. 
chsero.  64. 

*  [In  the  Colony  of  the  Cape  of 
Good  Hope,  the  Supreme  Court  has 
power,  under  statutory  provision,  to 
grant  bail  at  discretion,  even  in 
capital  cases.  Ex  parte  Steyn,  2.  Juta 
Rep,  297.  In  the  Transvaal,  however, 
bail  cannot  be  taken  in  capital  cases. 


Crim,  Procedure  Act,  A.D.  1864,  §  63. 
— Tb.] 

(i)  Add,  Ordonnantie  of  King 
Philip,  A.D.  1570,  on  the  subject  of 
criminal  justice  in  the  Netherlands^ 
art,  61.  and  the  Author  in  his  notes 
thereon :  also  tho  Costuymen  of 
Antuoerp,  p.  m.  839.  art,  23.  in  fin. 
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ject  to  the  discretion  of  the  Judge;  for,  seeing  that  a  person 
binding  himself  to  deliver  up  an  offender  subjects  himself,  in 
case  of  the  offender's  non-appearance,  to  that  which  the  latter 
himself  is  guilty  of,  he  too  would  be  as  difficult  to  find  as  the 
offender  himself,  and  in  this  way  crime  would  go  unpunished.  L 
61.  in  fin,  D.  ad  I.  Aquil.  This  is  also  sufficiently  apparent  from 
the  exceptions  in  the  privilege  granted  to  Amsterdam.  And 
experience  teaches  us  that  the  same  (i.e.  bail)  is  not  allowed, 
except  in  cases  where  a  pecuniary  fine  is  inflicted,  or  where  it  is 
adjudged  that  the  sheriff  is  not  entitled  to  any  further  (punish- 
ment) ;  in  which  case  an  accused  person  among  us  giving  bail  in 
a  certain  sum,  if  it  may  be  so  said,  is  according  to  circumstances 
released  from  prison.  This  appears  from  the  CoBtuymen  of 
Utrecht,  rubric  86.  art.  1.  "  that  in  all  delicts,  the  punishment 
for  which  is  life,  limb,  public  punishment  on  the  scaffold,  whip- 
ping, and  the  like,  the  accused  shall  not  be  let  out  on  bail  unless 
the  officer  has  shaped  his  demand  civilly ^  and  the  judge  considers 
that  it  ought  to  be  so."  Likewise  the  edict  of  King  Philip  in  the 
year  1670,  art.  62.  which  in  criminal  cases  is  still  followed  and 
observed  among  us  in  these  words :  '^  If  the  case  is  not  too 
serious,  the  accused  shall  be  released  to  appear  upon  bail  fide- 
jussoor  or  juratoir^  according  to  the  degree  of  the  person  and  the 
crime.'* 

§  7.  A  surety  has  the  following  privileges  : — 1st.  That  he  can 
not  be  proceeded  against  until  the  principal  has  been  excussed. 
auih.  praesente  Cod.  de  fidejusaorib.  2nd.  If  others  have  made 
themselves  sureties  together  with  himself,  he  has  the  right  of 
dividing  the  liability  and  escaping  with  payment  of  his  share.  § 
4.  InsUt,  de  fidejussorib,  L  26.  D.  eod.  which  is  called  the  bene- 
fidum  ordinis,  excussionis,  or  divisionis.  8rd.  That  all  real  and 
actual  exceptions  or  defences,  which  the  principal  debtor  can  set 
up,  are  also  available  to  the  surety.  I.  7.  ^  1.  D.  de  except.  I.  1. 
Cod.  eod.  I.  82.  L  46.  D.  de  fidejussorib.  I.  2.  Cod.  qu(pres 
pign.  oblig.  non  possit.  [This  does  not  always  apply :  I.  32.  D. 
de  pa£t.  ibiq.  Brunnem.]  except  in  case  of  defence  concerning 
his  person  alone :  d.  L  7.  in  pr.  D.  de  except.  See  Valent. 
Franc.  Tract,  de  fidejussoribus.  cap,  3.  n.  24.  et  num.  98.  cum 
seqq.  [v.  I.  21.  in  fin.  D.  de  pact,].  4th.  That  a  surety  cannot 
be  proceeded  against  for  a  debt  for  which  a  hypothec  or  pledge 
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has  been  given  until  the  thing  pledged  has  first  been  excussed. 
arg,  Novell.  4.  cap.  1.  atUh.  praeaente  Cod.  de  fidejugsor.  et 
auth.  hoc  si  debitor  Cod.  de  pignorib.  et  Hypoth.  This  was 
antiently  akeady  observed  as  a  rule  in  these  countries,  even 
although  the  thing  pledged  has  passed  into  the  hands  of  a 
third  party.  This  is  proved  (and  also  renewed  by  placaats  of 
King  PhiUp  of  21.  Feb.  1568.  16.  Jan.  1574.  and  24.  March. 
1584.)  by  a  crowd  of  witnesses  (Turbe)  at  Amsterdam,  as  appears 
from  the  charters  of  that  town.  pag.  177.  vid.  Hering.  de  fide- 
jussor, cap.  20.  n.  18.  Valentin.  Franc,  de  fid^ussor.  cap.  5. 
num.  176.  Hartman.  Fistor.  observ.  80.  n.  8.  6th.  That  a 
sorety,  p&yii^g  for  the  principal,  may  demand  from  the  creditor 
cession  of  every  right  and  action  which  the  latter  has  against  the 
principal  debtor  or  other  co-sureties.  1. 11.  Cod.  de  fidejussorib. 
I.  17.  D.  de  sohU.  et  ibi  DD.  (&).  [A  surety  under  renunciation, 
being  condemned  and  threatened  with  execution,  may  point  out 
the  property  of  the  principal  debtor  found  within  the  jurisdiction 
of  the  same  judge ;  with  this  effect,  that  in  case  the  judgment 
creditor  cannot  be  satisfied  out  of  this  property,  the  surety  will 
then  have  to  pay  him.    Neerl.  Adv.  1.  c.  81.]  * 

§  8.  This  privilege  of  excussing  the  principal  debtors,  and  of 
dividing  the  liability  among  co-sureties,  determines,  1st,  where 
the  debitor  or  co-surety  is  absent  from  the  country,  or  is  mani- 
festly unable,  auth.  praeaente  Cod.  de  fid^'ussor.  I.  6,  D.  de  dolo 
malo.  §  4.  Instit.  de  fidejussor.  Andr.  Oail.  lih,  2.  obs.  29.  n.  14. 
Bodelant  decis.  ultraject.  99.  n.  7.t  2nd.  If  anyone  has  become 
surety  for,  or  together  with,  another  surety,  who  in  person  cannot 
be  bound — e.  g.  for  or  together  with  a  woman  or  a  minor.  I.  25. 
I  48.  D.  de  fid^ussor.  Andr.  Oail.  de  observ.  27.  num.  25. 
Joan  &  Sande.  lib.  8.  tit.  10.  defin.  2.  ({)•     8rd.  If  renunciation 


{k)  Cm/.  Voet,  ad  d.  t.  n.  28. 

♦  [^0/.  anUf  §  1,  %nfin»  et  not,  (d). — 
Tb.] 

t  [Add.  Grot.  3.  3.  27.  Voet  46.  1. 
18.  Schorer  ad  Qrot.  I.e.  Pothier  on 
obligations,  edit.  Van  der  Linden,  art. 
409.  &  412.  Burge  on  Buretyship, 
p.  335.— Te.] 

(/)  Here  in  the  text  oar  Author 
lays  down  that  the  heneficium  of  ex- 
casdon  and  division  ceases  if  anyone 


has  become  surety  for,  or  together 
with,  a  minor,  and  ante,  §  3.  of  this 
chapter  he  says  that  the  suretyship 
is  ineffectual  if  it  accedes  to  a  debt 
which  in  itself  cannot  be  claimed, 
because  a  surety  is  not  bound  for 
more  or  otherwise  than  the  principal. 
But  now  the  obligation  of  a  woman 
or  minor  without  assistance  is  un- 
doubtedly ineffectual,  and  from  this 
consequently  the    contrary    clearly 
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has  earnestly  been  made  of  these  privileges,  which  often  happens 
among  us.  arg.  I.  pen.  Cod.  de  pact. 

§  9.  Those  sureties  who  bind  themselves  as  joint  principal 
debtors,  each  one  for  the  whole,  are  likewise  considered  to  have 
renounced  the  said  privileges,  arg.  I.  6.  Z>.  de  usuris.  I.  109. 
D.  de  leg.  I.  Z.  1.  §  1.  D.  quod  quisque  juris.  See  Pecc.  de  jure 
sistend.  cap.  4.  n.  9.  Andr.  Gail.  lib.  2.  obs.  2.  n.  2.  6.  Kode- 
lant.  cur.  trajecL  decis.  99.  n.  8.  Lambert  Goris.  ad  consuetud. 
valav.  cap.  17.  art.  1.  gloss.  3.  n.  5.  Costuymen  of  Antwerp. 
cap.  63.  art.  1.  ofMechlen.  tit.  7.  art.  15.  Christin.  thereon,  and 
vol.  1.  decis.  185.  Costuymen  of  South  Holland,  entrusted  in 
the  year  1570  to  the  Court  of  Holland,  art.  84.  to  be  found  iu 
the  Beschryving  of  South  Holland,  586.  vide  tamen.  Anton.  Faber. 
lihr.  8.  tit.  28.  defin.  22.  Likewise,  he  who  denies  that  he  is 
surety,  or  who,  having  been  summoned  as  surety,  neglects  to 
avail  himself  of  this  benefit,  is  considered  to  have  lost  this  privi- 
lege, just  as  if  he  had  renounced  it.  I.  10.  §  1.  D.  defid^ussorib. 
I.  12.  Cod.  eod.  I.  87.  D.  de  minorib.  Vid.  Thessaur.  decis.  pede- 
montan.  50. 

§  10.  But  (with  regard  to  the  question)  whether  a  creditor. 


appears  of  what  tbe  Author  has 
written  in  the  present  5  8.  which  im- 
plies the  validity  of  the  suretyship, 
although  the  authorities  cited  con- 
tradict this,  for  otherwise  an  investi- 
gation by  them  whether  sureties  in 
such  a  case  have  benefit  of  division 
would  be  entirely  unnecessary.  Bear- 
ing in  mind  the  doctrine  Yoet,  ad  h. 
t  n,  9.  and  in  voL  1.  bk.  2.  c^.  7.  §  8. 
et  in  notia,  where  the  Author,  speak- 
ing of  the  alienation  made  by  a 
married  woman  without  assistance 
of  her  husband,  also  lays  down  that 
sureties  in  such  a  case  are  not  by  our 
practice  bound  (which  I  have  there 
published  in  italics),  we  must  con- 
sider whether  the  natural  obligation, 
for  which  one  has  become  bound,  has 
by  the  Boman  civil  law  any  efiect  or 
not;  in  the  former  case  the  surety 
will  be  bound  and  in  the  latter  case 
he  will  be  free  from  any  liability. 
But  as  this  is  a  moot  point  in  law, 


I  prefer  to  follow  the  decided  cases, 
and  firat  of  all  I  find  a  decision  of  the 
Court  of  Holland  of  20.  Octob.  1613. 
Thomas  Janaz  v.  Cornelia  Adriaansz, 
where  it  was  held  that  the  last 
named,  surety  for  a  woman  having 
the  exceptio  Senatus  consuUi  Vdlejani, 
was  not  bound.  Vid,  ante,  vol.  1.  bk. 
2.  ch.  7.  §  8.  tn.  fin,  De  Haas  in 
notis  ad  Cens,  for.  pag.  408.  n.  1. 
partis.  1.  In  Hie  second  place  the 
Court  of  Friesland  has  decided  to 
the  like  effect,  according  to  Sande. 
/.  ah.  A.  C.  add.  Gratian.  diac^ptat, 
forena,  cap.  799.  n.  63.  Holl.  Consult, 
vol.  5.  consult  102.  jund,  Stokmans. 
decis.  Cur.  Brabant,  decis,  52.  Finally, 
whether  the  release  of  the  principal 
also  releases  the  surety,  and  in  what 
cases  this  takes  plaoe  with  regard  to 
the  surety  of  a  minor,  is  discussed 
in  an  excellent  manner  by  Oddus'. 
de  resHtuiioM  in  integr,  quasi,  48. 
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by  suing  the  principal  debtor  without  proceeding  against  the 
surety,  is  thereby  deemed  to  have  released  the  surety  ?  it  is 
considered  that  the  surety  is  not  released  thereby,  arg,  L  2«). 
et  L  pen.  Cod.  de  fidejiuis.  This  is  also  laid  down  in  Neostad. 
cur.  Holland,  decis.  6.  Badelant.  decis.  tdtraject.  22.  Berlich. 
decis.  119.  n.  5.  and  Capic.  decU.  119.  n.  7.  (m). 

§  11.  A  guarantor,  or  surety  to  indemnify,  or  to  secure  the  loss 
or  damage,  which  another  will  suffer  throagh  the  inability  of  the 
debtor  or  the  depreciated  value  of  the  thing  pledged,  need  not 
renounce  the  said  benefit,  for  he  is  not  bound  further  or  other- 
wise than  for  the  deficiency  and  the  loss  which  the  creditor  may 
have  suffered ;  so  that  recourse  to  him  does  not  begin  until  after 
the  complete  excussion  of  the  principal  debtor  or  the  thing 
pledged.  I.  116.  D.  de  Verb,  obligat.  lib.  IS.  ^  1.  D.  de  fdejus- 
sorib.  Anton.  Fab.  ad  Cod.  lib.  8.  tit.  28.  defin.  46.  Andr. 
GaiL  lib.  2.  observ.  27.  num.  13.  (n). 

§  12.  The  renunciation  of  these  privileges  must  be  made 
clearly  and  specifically  by  name ;  without  for  this  purpose  a 
mere  general  renunciation  of  all  benefits  being  sufficient ;  which 
is  often  carelessly  done  by  the  writer  (notary)  where  the  parties 
do  not  reflect  or  are  ignorant  of  the  rights  which  they  possess ; 
and  hence  it  must  also  appear  that  they  are  well  aware  of  their 
said  privileges,  for  upon  this  depends  the  efficacy  of  the  renuncia- 
tion. See  Anton.  Fab.  ad  Cod.  lib.  8.  tit.  28.  dejin.  81.  num.  8. 
Berlich.  pract.  conclus.  part.  2.  conclus.  22.  num.  2.  et  seqq.  Coler. 
decis.  220.  num.  28.  et  seqq.  et  de  processib.  executib.  part,  1.  cap. 
10.  n.  440.    Andr.  Gail.  lib.  2.  observ.  27.* 


(m)  As  to  whether  this  also  takes 
place  after  excossion  of  the  principal 
debtor,  if  the  surety  has  renounced 
the  beneficium  ordinis  excu8$umi»,  vid. 
Schraaeert.  observ. prod,  parte,  2.  oh$, 
484.  Add,  Sande.  decU,  fritcic,  lib.  3. 
Ut.  10.  def.  6.  &  Guid.  Pap.  decis. 
348. 

(n)  To  such  an  one,  after  the  re- 
nunciation, is  still  available  the 
Auth.  pnesente  Cod.  de  fidejuss.  add. 
Coler.  prod.  univ.  p.  1.  e.  9.  n.  450. 
bat  whether  a  guarantor,  paying 
when  he  is  not  obliged  to  (as  where 


no  exclusion  has  been  made  against 
the  principal,  nor  against  the  thing 
pledged,  nor  any  condemnation  is 
pronounced  against  him),  can  have 
recourse  against  his  principal  is  not 
free  from  doubt,  although  for  good 
reasons  the  negative  is  understood. 
Vid.  consultise.  Schrassert.  obe. 
416. 

*  [Add.  Grot.  Introd.  3.  3.  §  29 : 
Voet.  46.  1.  16.  Pothier  on  obliges 
tiona,  edit.  Van  der  Linden,  art.  408' 
Van  der  Eeessel.  Th.  602.  howeyer, 
holds  that  a  mere  general  renuncia- 


46  OF   JOINT   DEBTOBS   AND   SUKETYSHIP.       [Bk.  IV. 

§  18.  A  surety,  having  paid  for  a  prineipal,  may  at  all  times 
claim  back  from  the  latter  what  he  has  paid,  together  with  all 
costs  and  damage  sustained  thereby.  §  6.  InsUU  de  fidyus9or. 
L  20.  L  63.  Z>.  mandati.  1. 28.  L  86.  Z>.  eod.  although  the  right  to 
do  so  has  not  been  ceded  to  him  by  the  creditor,  arg.  L  88. 
D.  de  Edict.  L  19.  JD.  qui  pot.  in  pig.  Vid.  Hartmann.  Pistor. 
olserv.  singvl.  79. 

§  14.  But  he  cannot  proceed  against  his  co-sureties ;  but  mast 
first  obtain,  by  cession  from  the  creditor,  the  right  which  the 
latter  had  against  them.     /.  89.  D.  de  fidejussorib.  et  ibi  Z>D. 
Everhard.  Consil.  1.  Math.  Coler.  de  process,  executiv.  pari.  1. 
cap.  10.  num.  428.     Nicol.  van  der  Hoog.  Singvl.  jur.  68.     It  is 
not  sufficient  for  this  purpose  that  the  creditor  hands  over  to 
him   the   surety    bond   (handrschrift),    but  the   cession  of   this 
right  must  be  made  clearly  and  expressly ;  as  is  testified  of  the 
general  practice  by  Petr.  Heig.  part.  1.  qucest.  88.  num.  63.  and 
Joan.  Zanger.  de  except,  part.  2.  cap.  16.  n.  46.     And  the  same  is 
to  be  understood  -against  the  co-surety  only  of  the  debt  and  not 
of  the  costs  incurred  thereon,  except  only  those  costs  which  were 
incurred  against  him  subsequent  to  the  cession,  for  only  from 
this  period  is  the  right  acquired  against  the  co-surety,     arg,  I. 
89.  D.  de  fidejussorib.     Bart,  ad  I.  76.  D.  de  solut.    Hartman. 
diet,  observ.  79.    Except  where  the  one  has  promised  the  other 
in  the  surety  bond  to  release  him  from  the  suretyship,  as  often 
happens  among  us,  in  which  case  no  cession  is  necessary,  but  tl^e 
sureties  are  bound,  by  reason  of  their  promise,  as  two  principal 
debtors,  to  release  each  other  to  the  extent  of  his  share,     arg. 
I.  2.  Cod.  de  doub.  reis.     I.  82.  D.  de  duob.  reis. 

§  16.  It  is  also  asserted  by  several  commentators,  that  this 
cession  of  the  right  and  action  by  the  creditor,  in  favour  of 
a  surety  against  his  co-surety,  must  take  place  before  pa3rment 
by  the  surety,  and  that  if  payment  has  been  made,  and  the  debt 
as  it  were  satisfied  thereby,  no  cession  can  subsequently  take 
place.  Of  this  opinion  Hugo  Grotius  also  seems  to  be.  Introd. 
bk.  8.  ch.  8.  §  31.  (o). 

tion  of  benefits  by  a  surety  will  be  seems,  however,  in  favonrof  theview 

sufficient ;  and  Barge  on  Suretyship,  expressed  by  the  Author  in  the  text, 

p.  334,  says  that  this  is  the  better  — ^Tr.] 

opinion.     The  weight  of  authority  (o)  Although    Grotius   is  of  this 


CH.IY.] 


[QBOT.  m.  3.] 
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Baty  the  question  being  considered  according  to  the  principles 
of  the  law,  the  contrary  of  this  opinion  will  be  found  correct ; 
viz.^  that  the  said  cession  may  at  any  time,  and  even  after  pay* 
ment,  be  made  by  the  creditor  to  the  surety,  being  as  it  were  a 
tacit  mutual  transaction  by  which,  on  payment  by  the  surety,  the 
creditor  in  his  turn  becomes  bound  to  make  cession  of  action  in 
the  surety's  favour ;  and  this  (although  payment  has  been  made 
by  the  surety)  does  not  prevent  him  from  claiming  from  the 
creditor  what  the  latter,  on  his  part,  is  obliged  to  give  and 
furnish  him  in  consideration  of  the  payment.  We  have  a  dis- 
tinct authority  on  this  point  in  /.  86.  D.  de  fid^usBor.  junct, 
org.  ex.  L  11.  D.  de  act.  empt.  et  L  14.  D.  de  heredit,  vel  act. 
vend,  et  L  6.  God.  de  heredit.  vel  act.  vend.  We  might,  with  more 
reason,  say  that  cession  of  action  cannot  be  claimed  until  payment 
has  taken  place,  for  a  surety  acquires  no  right  to  recoupment 
until  after  he  has  actually  paid.  Castrens.  ad  I.  45.  D.  defide* 
jfiss.  Gomez,  var.  resol.  tarn.  2.  cap.  IS.  n.  10.  Andr.  Gail.  lib. 
2.  obs.  29.  In  favour  of  this  opinion  are  Hartman.  Pistor. 
obs.  ging,  44.  Joan  a  Sande  de  action,  cesaione.  cap.  7.  n.  11.  d 
12.  Garpzov.  def.  forens.  part.  2.  conBtit.  17.  defin.  16. ;  and 
Neostadius,  Cur.  HoU.  decis.  12.  pag.  60.  relates  that  the  Gourt 
of  Holland  was  of  a  similar  opinion.* 


opinion,  and  likewise  the  DD.  referred 
to  by  Berlichius,  concLprad.  p,  2. 
eond.  22.  n,  66.  et  teq.  nevertheless 
the  reasons  in  refatation  hereof  (also 
to  be  found  in  Berlichios  and  our 
text  A.  L),  and  further,  the  unreason- 
ableness that  a  surety,  having  paid 
the  whole,  cannot  claun  cession  of 
action  after  payment  from  the  credi- 
tor against  the  co-suretios,  are  so 
forcible  that  we  cannot  (under  cor- 
rection) doubt  the  untenableness  of 
this  opinion,  which  is  also  contra- 
dieted  by  Qroenewegen  de  II.  abr.  Cod, 
8.  tit,  41.  I,  11.  n,  5.  upon  the  au- 
thority of  Sande  de  action,  cesB,  cap. 
7.  n,  11.  <fe  Cur,  Hell,  Decis.  12.  [vid, 
Qroenewegen  in  notis  ad  Orci,  Manud, 
lib.  3.  cap,  3.  §  31.— Te.]  But  the 
contrary  of  this  opinion  is  likewise 
not  to  be  accepted  without  distinc- 


tion ;  for  the  surety  has  paid,  1st,  in 
his  own  name ;  2nd,  in  his  capacity 
as  surety;  3rd,  unconditionally;  or 
4tb,  in  name  of  the  debtor,  in  which 
latter  case  he  ought  certainly  to  have 
demanded  cession  of  action  on  pay- 
ment, for  payment  in  name  of  the 
debtor  can  give  him  no  right  to  an 
action  for  recoupment,  but  rather 
destroys  it,  and  I  would  prefer  to 
understand  the  doctrine  of  Grotius 
in  this  sense,  in  order  to  romoye  all 
controversy.t  Add,  cl,  Voet.  ad  d,  t, 
D,  n,  30.  junct,  consuHisa,  Schrawert, 
obs,  485. 

*  ICf,  the  preceding  note  (o). — 
Tb.] 

t  [Mr.  Decker's  interpretation  of 
the  doctrine  of  Grotius  is  based  ap- 
parently on  the  distinction  taken  by 
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§  16.  Suretyship  ends,  and  the  surety  is  discharged,  by  pay- 
ment of  the  debt.  L  37.  D,  defidejuss. ;  by  novation  of  the  debt. 
L  4.  Cod,  eod. ;  by  merger.  I.  98.  §  Jin.  D.  de  solut, ;  by  release. 
LJin.  Cod.  de  pact,  and  by  other  modes  of  actual  discharge.  With- 
out which  suretyship  is  continuous,  and  is  transmitted  to  the 
heirs  of  the  sureties,  until  thirty  years.  §  2.  Instit.  de  Jid^ttssor, 
{.  4.  §  1.  Z).  eod'.  I.  10.  Cod.  Mandati^  with  this  distinction,  how- 
ever, that  the  heirs  of  a  surety  are  only  liable  each  for  his  share. 
I.  1.  Cod.  si  cert.  pet.  I.  1.  Cod.  de  hered.  act.  I.  56.  D.  de  condit, 
et  demonstrat. 

§  17.  A  surety  cannot  demand  to  be  released  from  his  surety- 
ship before  payment  or  some  other  discharge  of  the  debt.  org. 
I.  10.  Cod.  Maud.  I.  38.  D.  eod.  cap.  Jin.  extr.  dejidejuss.,  both 
on  account  of  the  difficulty  to  the  debtor  of  finding  some  other 
surety.  /.  17.  §  8.  D.  commodati.  and  because  a  creditor  is  not 
bound  to  release  a  surety,  even  although  another  and  better  surety 
were  offered  him.  I.  14.  D,  de  constit.  pecun.  I.  46.  §  1.  Z). 
Mand.  I.  14.  I.  22.  I.  51.  D.  eod.  Vid.  Jacob.  Cancer,  var. 
resolut.  part.  2.  cap.  5.  n.  159.  Nicol.  van  der  Hoog.  singul, 
jur.  51. 

To  this  there  are  some  exceptions,  by  which  a  surety  may  be 
released  before  or  without  payment  or  discbarge  of  the  debt ;  e.g., 
1st,  where  the  debtor  prolongs  the  day  of  pa3rment  from  time  to 
time,  and  the  creditor  is  not  vigilant  to  obtain  payment,  in  which 
event  the  surety,  in  order  that  he  may  not  always  be  burdened 
with  the  suretyship,  may  after  the  lapse  of  some  years,  according 
to  discretion,  demand  of  the  creditor  that  the  latter  shall  call  in 
the  debt  or  release  him  from  the  suretyship,  arg.  I.  8.  in  Jin. 
D.  ut  in  po88.  legator.  I.  9.  D.  solut.  matrimon.  I.  10.  Cod. 
Mand.  I.  88.  §  1.  D.  eod.  See  Valentin.  Franc,  de  fidejuss 
cap.  5.  num.  559.  dt  seq.  Andr.  Gail.  lib.  2.  observ.  29.  n.  8.  Joan 
a  Sande  decis.  Frisc.  lib.  8.  tit.  10.  dejin.  7.     [Neerl.  Adv.  1  d.  c.  8.] 

2nd.  Where  the   debtor  begins  to   squander  and   waste  his 

Neostadius,  Cur.  EoU.  Decis.  12,  p.  60.  ment  by  a  surety  in  his  own  name. 

Van  der  Keessel  seems  to  approve  but  if  the  surety  have  paid  in  the 

this  distinction,  and  gives  a  similar  name  of  the  debtor,  the  subsequent 

interpretation  of  the  words  of  Gro-  cession  will  be  ineffectual  aga^ist  a 

tins.    Introd,  3.  3.  §  31.    In  Thesis  co-surety  or  a  third  party  holding  a 

506  Van  der  Keessel  says,  cession  of  mortgage.— Te,] 
action  can  be  validly  made  after  pay- 
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propei-t}^  or  his  circumstances  become  considerably  reduced,  the 
surety  may  compel  him  to  pay  the  debt  or  discharge  him  from 
the  suretyship,  cap,  fin.  extr.  de  fidejussor,  d.  I.  88,  §  1.  D.  defide- 
jussU).  L  10.  Cod.  Mandati.  Valent.  Franc,  d.  cap,  5.  num.  567. 
Andr.  Gail.  d.  observ.  29.  n.  8.  Berlich.  decis.  287.  n,  13.  Anton. 
Faber.  ad  Cod,  lib.  8.  tit.  28.  defin,  89. 

8rd.  A  surety  for  a«debt,  to  be  paid  on  a  given  day,  may,  if  the 
time  has  expired,  likewise  claim  to  be  discharged  from  suretyship. 
I.  10.  junct.  I.  1.  §  I.  D.  depositi,  I.  15.  in  pr.  D.  de fidejussor. 
I.  8.  D.  de  compensat.  Hartman.jproct.  tit,  30.  observ.  9.  Anton. 
Fab.  lib.  4.  tit.  26.  defin.  24.  26.  (jp). 

§  18.  So,  where  a  person  has  bound  himself  as  surety  for  a 
certain  sum  to  be  paid  within  a  given  time,  no  other  time  or 
extension  may  without  his  consent  or  knowledge  be  given  to  the 
principal  debtor ;  [vid.  Sententie  of  the  Court  of  Holland  between 
Lord  Buttingen  and  Mr.  Pieter  van  Dam,  on  4.  June  1677.  BeU. 
jurid.  pag.  548.  et  seqq,]  for  he  will  thereby  be  discharged  from 
his  suretyship.  Sande.  lib.  8.  tit.  10.  defin.  6.  In  like  manner,  it 
was  also  held  by  the  Court  of  Holland  on  80.  July  1610.  in  the 
case  of  the  guardians  of  the  children  of  Hendrik  Baytenweg, 
plaintiffs  in  the  principal  case,  contra  Egbert  Jansz,  carpenter, 
where  the  creditor  made  a  further  agreement  with  his  debtor,  and 
extended  the  time  of  payment  on  condition  of  getting  interest ; 
the  surety  thereupon  gave  the  creditor  notice  that  he  must  get  in 
his  debt,  or  else  the  surety  did  not  desire  to  continue  bound  by 
his  suretyship,  and,  as  the  creditor  did  not  take  steps  to  obtain 
payment  of  his  debt,  the  debtor  having  in  the  meantime  been 
reduced  to  poverty,  the  surety  was  released  from  payment  of  the 
money  for  which  he  had  become  surety.  From  this  case  we  may 
perceive  that  if  the  debtor  neglects  to  pay  at  the  proper  time,  or 
the  creditor  is  not  vigilant  in  obtaining  payment,  thinking  that 
he  is  sufficiently  secured  by  the  surety,  the  latter  can  compel  the 
creditor  to  call  in  the  debt  and  obtain  payment  from  the  debtor, 
or  otherwise  to  discharge  the  surety  from  his  suretyship.     See 

(p)  Lastly,    a  surety  is  released  of  compromise   or   on   appeal,  for 

from  his  suretyship  before  payment  suretyships  cannot  be  extended  from 

or  other  discharge  of  the  debt,  where  one  instance  to  another  instance,  but 

he  has  become  surety  for  a  judgment  must  contain  an  express  obligation 

in  the  first  instance,  and  the  case  is  to  that  effect.      Vid,  Holh  CmisuH, 

proceeded  with  farther,  either  by  way  vol.  4.  comvlt,  1 22. 

VOL.  II.  E 


50  OF   JOINT   DEBTOBS   AND    SUEETYSHIP.       [Bk.  TV. 

Sonde,  lib.  8.  tit,  10.  defin.  7.  Andr.  Gail.  lib.  2.  obs.  80.  n.  8. 
et  n.  11.  Damhoud.  de  tat.  et  Curat,  cap.  6.  n.  66.  Christin. 
ad  L  Mechlin,  tit.  7.  art.  16.  n.  8.  4.     Badelant.  decis.  46.  (9). 

Other  and  further  exceptions  will  be  found  in  Yalent.  Franc. 
de  fideQuss.  cap.  5.  n.  659.  et  seq.  Andr.  Gail.  lib.  2.  obs.  29. 
Berlich.  decis.  261.  n.  8.  Gomez,  var.  reaoL  torn.  2.  cop.  18.  n.  10. 
in  fin.* 

(q)  Add.  CI,  Yoet.  ad  Fanded.  tit.  tit.  de  fidefuaeoribus :  the  chapters  od 

defideftus.  n.  34.  the  subject  in  Pothier  on  ObligaiionSf 

*  [For  fuller  infoimatioii on  Sore-  and  Bvrge  on  Suretyship. — Tr.] 
tyship  the  reader  may  refer  to  Yoet. 


CHAPTER    V. 


OF    C0NTEACT8   MADE   BE.      THEIE   DIPFEEENT   KINDS. 


[GEOT.  in.  81.] 


Sect. 

1.  Agreement  made  re. 

2.  Different  kinds  of. 


Sect. 
3.    Its    effect,    and   how   far    it 
binds. 


§  1.  A  Contract  made  re  is  where  the  agreement  alone  is  not 
snfficient,  but,  in  addition,  the  actual  delirery  of  the  thing  must 
take  place,  before  it  becomes  fully  effectual. 

§  2.  Such  are  a  loan  for  consumption  {mutuum) ;  a  loan  for  use 
{commodatum) ;  deposit  (depoaitum),  and  pledge  (pignus) ;  giving 
in  consideration  of  giving  {do  ut  des) ;  giving  in  consideration  of 
doing  (do  utfiiciaa) ;  doing  in  consideration  of  giving  {facia  ut  des) ; 
and  doing  in  consideration  of  doing  {facio  ut  facias).*  tot.  tit. 
iTist.  quib.  mod.  re  contrah.  oblig. :  I.  5.  &  tot.  tit.  D.  de  praescript. 
verb.  Under  this  category  is  also  included  among  us  the  purchase 
of  immoveable  property,  which  is  not  considered  as  complete  and 
confirmed,  otherwise  than  by  legal  transfer  before  the  local  judge. 
Plac.  of  9.  Mayy  1529.    See  hereon  ante^  vol.  1.  hh.  2.  ch.  7.  §  4. 


*  [The  Author  is  here  following 
the  classification  of  contracts  known 
to  the  Eoman  Law.  Besides  the 
fonr  kinds  of  contract  made  re  haying 
specific  names  according  to  the  Jus 
CivUe,  and  which  required  deliyery 
of  the  thing  to  complete  them,  there 
were  certain  other  kinds  of  contracts 
haying  no  special  name ;  where,  for 
instance,  a  person  does  or  giyes  some- 
thing in  consideration  of  something 
to  be  done  or  giyon.  These  latter 
haye  been  named  by  the  modem 
dnlians  innominaiereal  caniractSf  and 


haye  been  classified  under  the  four 
heads  of  do  ut  dei,  where  A.  giyes 
something  that  something  may  be 
giyen  to  him ;  do  ut  facias,  where  A. 
giyes  something  that  something  may 
be  done  for  him ;  facio  ut  des,  where 
A.  does  something  that  something 
may  be  giyen  to  him ;  and  facio  ut 
faciaSy  where  A.  docs  something  that 
something  may  be  done  for  him.  See 
Sandars'  note  to  Institute?,  3.  14.  4. 
and  Blackstone,  Com.  yol.  2.  bk.  2. 
ch.  30.  p.  444.— Tr.] 
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§  8.  This  constitutes  the  efficacy  of  the  obligation^  and  takes 
its  beginning  with  the  delivery  of  the  thing ;  not  that  we  would 
not  be  bound  thereto  by  agreement  and  promise  (which  would 
then  become  another  kind  of  transaction,  as  we  will  show  later  on), 
but  that  delivery  of  the  thing  is  sufficient  for  the  purpose,  without 
any  promise ;  so  that  before  deliveiy  of  the  thing  there  is  no 
obligation,  and  if  we  change  our  mind  we  may  recede  therefrom 
in  so  far  as  the  thing  is  still  intact.  {.  5.  Z>.  de  cond.  caus.  daU 
cans.  non.  secuL  Except  where  in  addition  thereto  a  reciprocal 
promise  has  been  made  by  one  person  to  another,  out  of  which 
some  obligation  may  arise.  I.  8.  Cod,  de  Rer.  permut.  L  27.  Cod. 
de  Pact 


CHAPTEE  VI. 


OP     MUTUUM. 


[QEOT.  m.  10.] 


Sect. 

1.  Muluum  defined. 

2.  In  what  it  oonsxsts,  and  of  a 

loan  of  money. 

3.  Gonsidered  with  refeienoe  to 

things  that  can  he  measured 
or  weighed. 


Sect. 
4.  Muiuum,  how  created. 
6,  Whether  an  actual  deliyery  of 

the  thing  is  necessary. 
6.  A  Muiuwn  ia  gratuitous  and 

without  any  gain. 


§  1.  A  Mutuum  is  where  a  certain  thing,  that  can  be  measured, 
counted,  or  weighed,  is  handed  over  to  another,  with  the  view 
that  the  receiver  shall  afterwards  return  to  the  giver  as  much  of 
the  same  kind  and  quality.  L  2.  D.  de  reb.  cred.  Yinn.  ad  pr. 
Ingtit  quib.  mod.  re  contr.  oblig.  Grot.  Introd.  bk.  8.  ch.  19.  in  pr. 

§  2.  Among  things  that  may  be  measured,  counted,  or  weighed, 
the  loan  of  money  is  in  practice  considered  the  most  important. 
2.  80.  D.  de  leg.  1.  <£  I.  14.  inpr*  Cod.  de  nonnumer.  pecun.  Such 
that  the  money,  which  we  have  borrowed  from  any  one,  need  not 
be  returned  in  the  same  specie.  Yinn.  d.  loco.  n.  11.  This  is 
adopted  among  us  so  far  that  even  those  who  have  promised  a  par- 
ticular kind  of  money,  may  make  full  return  in  another  or  smaller 
kind  of  coin  without  distinction,  provided  only  in  the  general 
and  approved  course  of  circulation  it  be  worth  as  much  as  that 
which  he  owes.  Accurs.  in  l.  Bald,  in  l.  libera,  num.  6.  in  vers. 
Nota,  Cod.  de  Sentent.  d  inter  he,  omnium  jud.  Leonin.  CoiisU. 
31.  n.  4.  Grot.  Introd.  lib.  8.  ch.  10.  §  7.  dc  cap.  14.  §  18.  Christin. 
tol.  8.  deciB.  1.  n.  1.  d  vol.  1.  decis.  216.  n.  8.  Costuymen  tot 
Antwerp,  tit.  64.  art.  5.  Consult.  &  Advys.  vol.  1.  consult.  216. 
d  vol.  2.  cons.  125.  Everhard.  consil.  240.  n.  15.  Except  ^vhe^e 
it  has  been  clearly  otherwise  stipulated  in  the  transaction  •  of 
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which  we  have  treated  already  in  bk,  2.  ch.  13.  §  8.  and  see  aUo 
Grot.  d.  loc,  §  18.  Christin.  d.  vol  1.  deds.  215.  n.  10.  d;  decw. 
391.  d'  vol.  3.  dem.  43.  n.  3.  Zypse  efe  reditib.  vers,  caterum.  or 
where  a  person,  who  owes  a  large  sum,  in  order  solely  to  annoy 
his  creditor,  selects  the  basest  and  smallest  coin.  Costuym.  of 
Antwerp,  d.  tit.  64.  art.  5.  Pinell.  ad  rubr.  Cod.  de  rescind,  vend. 
part.  1.  cap.  n.  17.  (a). 

§  8.  Of  other  things  which  can  be  measured  or  weighed,  and 
which  pass  by  measure  and  weight,  a  mutuum  may  also  be  con- 
stituted ;  as  for  instance,  oil,  wine,  grain,  also  bread  and  beer,  if 
only  the  same  kind  and  quality  be  returned;  as  is  the  case  at  the 
present  day  with  bread  and  beer,  which  are  sold  at  a  certain  price 
and  measure,  and  consequently  can  always  remain  due  and  the 
same  in  kind,  and  can  always  be  returned.  I.  35.  §  5.  D.  de  contrah, 
empt.  junct.  I.  2.  §  1.  D.  de  reb.  cred.  d-  ibi  Bart. 

§  4.  A  Mutuum  can  be  constituted  tacitly,  as  well  as  in  express 
words ;  particularly  in  the  case  of  a  loan  of  money,  where  from 
the  counting  out  of  a  reasonable  sum  we  infer  that  a  mutuum  is 
created,  although  this  was  not  so  expressed  at  the  time.  arg.  I.  8. 
D.  de.  reb.  credit,  d  ibi  Gloss,  d  DD. 

§  6.  But,  for  the  purpose  of  a  mutuum,  a  present  delivery  of  the 
thing  itself  is  always  necessary.  I.  11.  §  1.  I.  80.  D.  de  reb.  cred. 
Although  sometimes  it  is  sufficient,  where  a  thing  has  already 
been  delivered  for  some  other  reason,  that  it  is  confirmed  anew, 
or  that  the  delivery  is  made  per  fictionem  brevis  manuSy  that  is  by 
the  short  hand,  upon  authority  given  for  this  purpose  by  another. 
I.  9.  §  fin.  I.  11.  I.  15.  D.  de  reb.  cred.  junct.  §  44.  Instit.  de 
rev.  divis. 

§  6.  Every  Mutuum  is  from  its  nature  gratuitous,  so  that  we 
cannot  thereby  enjoy  or  claim  more  than  the  thing  which  has 
been  given  out,  unless  such  has  been  stipulated  for.  I.  8.  L  6.  Cod. 
si  cert.  pet.  I.  8.  Cod.  de  usur.  This,  however,  is  never  tacitly 
understood,  but  must  be  expressly  stated  just  as  in  other  trans- 
actions. I.  8.  D.  de  eo  quod  certo  loco.  (b). 


(a)  Vid,  Huber.  Heed,  Regta,  hk,  3.  if  he  thinks  that  payment  in  such 

eh.  16«  §  19*     [Huberus,  d,  L  says  coin  is   tendered  male  animo  with 

that  payment  in  smaller  coin,  even  intent  to  annoy  the  creditor. — Tr.^ 
Ill  copper  coin,  cannot  be  refused;  (h)  Huberus,    I,    c.    ».    11.   says, 

but  the  judge  may  order  otherwise,  "  This  is  a  contract  for  the  exercise 
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of  beneficence  and  affection ;  but  the 
oovetonsness  of  the  human  race  has 
added  usury  thereto  under  the  name 
of  interest. ' '  But  it  must  be  observed 
that  the  antient  Germans,  however 
thrifty,  in  using  this  contract  allowed 
interest  thereon,  as  is  shewn  by 
Heinecc.  dem,  Jur.  Oerm,  p,  1.  pag» 
m.  644.,  and  if  we  consider  this 
matter  properly,  we  will  without 
prejudice  admit  that  the  practice  of 
requiring  moderate  interest  on  a  loan 
of  money  is  no  usury,  and  accordingly 
is  not  to  be  accounted  for  simply  on 
the  ground  of  the  cupidity  of  the 
human  race,  as  Huber  wishes  to 


have  it ;  for  what  is  there  unreason- 
able in  one  man  lending  money  to 
another,  requiring  of  the  latter  as 
much  as  the  money  would  fairly 
have  earned  for  him  ?  •  And  in  truth 
we  ought  rather  to  call  this  an  in- 
demnification against  loss  than  profit 
or  usury,  although  I  do  not  wish  to 
deny  that  the  doctrine  of  Huber  is 
applicable  to  many  transactions  of 
this  kind.  See  further  with  reference 
to  transactions  of  mu^uum,  Wassenaar, 
Notarieel  pradycq,  cap,  6.  §  7.  8.  <l&  9. 
jund,  d,  Ycet.  ad  Digest  tit.  de  rebu$ 
crediti$. 


CHAPTER  VII. 


OF   INTEREST  AND   MONEY-PEOPIT. 


[GEOT.  nr.  10.] 


Sect. 

1.  Interest  defined. 

2.  How  to  be  stipulated  for. 

3.  How  interest  is  calculated  where 

the  rate  is  not  expressed. 

4.  How  long  interest  continues  to 

run,  which  has  been  stipu- 
lated for  up  to  a  certain  time 
only. 

5.  Of  payment  of  interest  or  an- 

nual rent  without  any  stipu- 
lation, and  whether  this  binds 
a  person. 

6.  Of  interest  on  interest,  and  when 

this  is  due. 


Sect. 

7.  Whether  and  to  what  extent 

interest,  as  well  as  the  capital, 
may  be  included  in  a  pre- 
ference ? 

8.  Of  tacit  interest,  and  when  it 

takes  place,  &  §§  10;   11. 

9.  Whether  the  course  of  interest 

is  stopped  by  arrest  P 

10.  Interest  in  legacies  and  fidei- 

commissary  inheritances. 

11.  Whether  interest  is  allowed  on 

purchase  money  secured  by 
bond? 

12.  When  interest  ceases. 


§  1.  That  which  is  stipulated  for  the  benefit  of  property  or 
money  lent  is  commonly  called  interest  or  money-profit  (because 
it  generally  consists  of  money) ;  for  here,  besides  the  return  of 
the  same  thing  of  the  like  kind  and  quality,  we  also  stipulate  for 
what  we  lose  through  being  deprived  of  the  thing  or  money.  This 
is  also  improperly  called  by  some  usury  (usura)  (a). 


(a)  With  respect  to  interest  and 
its  propriety,  we  find  a  mixture  of 
learning  and  absurdity  in  OoTarruy. 
Vdriar,  reeoltU.  lib»  3.  It  would  be 
altogether  superfluous  to  proye  the 
lawfulness  of  interest  in  these  our 
own  more  enlightened  times ;  at  any 
rate  after  the  excellent  remarks  of 
the  yery  learned  Micha^lis,  Mosaisch, 
Regt  3.  6.  §  152;  who  in  §  155. 
mentions  the  peculiar  circumstances 


of  the  Jewish  state,  which  recog- 
nised the  general  prohibition  of  all 
interest ;  and  if  the  compilers  of  the 
canon  law  had  borne  this  in  mind, 
their  constitutions  on  this  subject 
would  undoubtedly  haye  been  more 
in  harmony  with  sound  reason. 
Further,  it  may  serye  in  elucidation 
of  the  Author's  meaning,  that  in- 
terest is  not  merely  money-profit, 
for  it  may  also  be  created  in  alio 
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§  2.  Bat  in  order  that  what  a  person  suffers  through  the 
depriyation  and  missing  of  his  property  or  money,  may  not  be 
yalned  too  high,  and  thns  become  an  improper  gain  or  usury,  it 
has  been  enacted  by  Placaat  of  4.  October  1540.  that  merchants 
may  not  put  out  their  money  at  higher  interest  than  eight  per 
cent.*  9eeundum.  L  26.  Cod.  de  U9ur.  And,  if  it  be  a  transaction 
where  in  security  of  the  principal  sum  a  mortgage  has  been 
created,  the  Supreme  Court  will  not  allow  more  than  the  sixteenth 
penny.  Coren.  observ.  4.  although  the  Court  in  such  a  case  is 
also  accustomed  to  allow  seven  per  cent.  Coren.  de  obserr,  4.  in 
not.  See  Grot.  Introd.  d.  bk.  8.  ch.  10.  §  10.  in  Jin.  d  ibi  notata. 
And  at  Amsterdam  it  is  expressly  provided  by  Statute  of  25  April 
1614.  that  anyone  having  a  pledge  may  not  stipulate  for  higher 
interest  than  6^  per  cent.     Willekeuren  aldaar. 

§  8.  Where  interest  has  been  stipulated,  but  it  has  not  been 
said  for  how  much,  or  at  what  rate,  it  will  be  computed  at  such 
a  rate  as  is  usually  agreed  upon  according  to  the  custom  of  the 
country  or  place  where  the  stipulation  is  made.  arg.  1. 1.  &  {.  87*  D. 
de  usuri^.Junct.  L  8.  §  1.  D.  de  contr.  TuteL  d-  vtili  action,  contra. 
I.  31.  d'  L  41.  §  ult.  D.  de  usuris;  against  which  practice  an 
erroneous  opinion  is  given  in  the  Consultations  of  the  Dutch 
Jurists.  roL  1.  consult.  278.  See  Groeneweg.  ad  d.  I.  81.  D.  de 
itfuru.  Christin.  rol.  1.  decis.  298.  num.  1.  d  seq.  Neostad. 
Swpr.  Cur.  decis.  8.  (b). 


genert  firom  that  which  haa  been 
lent  Vid.  dod.  Qenid  Noodt  de 
fitnore  H  uguri$,  lih.  1.  cap.  2. 

*  [Bead  iioeive  per  cent.  See  plor- 
ctud.  4.  Odob.  1540.  art.  8.  in  Gr. 
FM.  voi.  1.— Tk.] 

Q)  With  reference  to  the  provision 
of  the  amount  or  rate  of  interest,  we 
mnrt  oboerve  that  merchants  may 
lend  out  money  on  interest  at  12  per 
cent,  per  annum,  "  according  to  the 
profit  which  they  wonld  probably 
derire  if  they  had  invested  the  money 
in  trade."  vid,  perpetual  Edict  of  the 
Emperor  Charles  :  4.  Octoh.  1540.  art. 
8.  Gr.  Plcbk.  vd.  1.  /.  317.  and  fur- 
ther, that  after  the  redaction  of  the 
gaieral  rate  of  interest  from  5  to  4 
per  cent,  Gr  Pldbk.  vol.  2./o/.  2448. 


add.  Bemlutien  van  Cotisideratie.  p. 
250.  the  common  rate  of  interest  is 
4  per  cent.,  is  proved  by  Yan  der 
Schelling  ad  Cod.  Bai.  verho  Renten, 
art.  1.  n.  3.,  as  is  also  observed  in 
the  4th  Article  of  the  Besponses 
of  3.  Octob.  1658.  by  the  attorneys 
of  the  Court  of  this  town  to  interro- 
gations pat  to  them  that,  notwith- 
standing contrary  usage  and  practice, 
interest  in  this  town  ought  to  be 
calculated  at  4  per  cent.,  in  con- 
sideration of  the  said  reduction. 
vid.  Boel  ad  L*pen.  Cfis.  21.  That  in 
former  times,  if  hypothec  or  mort- 
gage was  given  for  the  debt,  the 
sixteenth  penny  was  generally  stipu- 
lated for,  appears  not  merely  from 
the  Betolutie  of  the  Court,  6.  May, 
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§  4.  But  for  what  period  the  interest  is  to  be  considered  to 
run  must  likewise  be  judged  from  the  stipulation.  For  instance, 
if  I  say,  '*  I  promise  to  repay  you  mch  sum  as  I  have  borrowed  of 
you  next  May,  with  the  interest  thereon,'*  even  if  I  did  not  strictly 
refer  to  the  payment,  you  will  in  strictness  of  law  not  be  able  to 
claim  greater  or  further  interest  than  up  to  May ;  for  it  is  neces- 
sary to  add  the  stipulation  with  interest  from  this  day  to  the  time 
of  fuU  payment;  for  where  an  obligation  comes  in  it  must  be 
expressed  in  clear  terms,  beyond  which  it  cannot  be  extended. 
L  99.  D.  de  verbor.  oblig.  See  Sande.  lib,  8.  tit.  14.  defin.  1. 
arg.  L  creditor,  7.  Cod.  de  nsuris  (c).     As  was  also  held  by  the 


1610.  to  the  effect  ''that  in  (dl 
judgments  both  willing  and  ununlling, 
none  shall  have  a  higher  rate  of  interest 
adjudged  against  him  than  for  which 
hypothec  ha4  been  constituted  ai  the 
VWi,  penny"  vid.  obs,  on  Orot,  Inirod. 
part  2.  p.  165.  but  also  from  tho 
notes  in  Anselmas  in  Cod,  Belg, 
pag,  207.  §  9.  By  the  charters  of 
this  town  of  Amsterdam,  p,  540.  it 
is  provided:  **That  whoever  wished 
to  have  interest  of  any  houses  and 
plots  of  land  within  the  freedom  (of 
the  city),  which  interest  could  be 
properly  reduced  or  increased  by 
stipulation  and  approved  by  the 
Court,  shall  enjoy  annually,  for  the 
perpetual  quit-rent^  for  every  18 
pennies  one  penny  free  money  as 
interest  without  any  deduction ; " 
and  such  interest  created  by  hypothec 
without  any  other  mortgage  will 
also  determine  with  the  hypothec 
itself,  vid,  H6U,  consult,  2.  consult. 
193.  From  this  constitution  of  the 
town  of  Amsterdam,  however  diffe- 
rent from  what  has  been  said  above, 
it  appears  that  interest  in  the  case 
of  hypothec  cannot  exceed  the  16th 
penny,  although  it  may  be  reduced 
to  less,  which  follows  as  of  course. 
It  remains  to  be  observed,  with 
reference  to  the  proyision  made 
about  interest  in  this  town,  that 
according  to  ordinance  of  28.  No- 
vember, 1609.  if  goods  or  obligations 


are  not  settled  on  the  day  of  payment 
and  the  debtor  does  not  settle  within 
fourteen  days  after  the  day  of 
appearance,  he  will  be  liable,  from 
the  day  of  appearance  until  the  day 
of  actual  payment,  for  interest  at  the 
rate  of  8  per  cent,  per  annum,  not- 
withstanding all  stipulations  and 
renunciations  made  to  the  contrary ; 
and  with  reference  to  money  lent  at 
interest  or  bottomry,  parties  are  by 
amplification  of  9.  Octob.  1613  al- 
lowed the  same  payment  of  interetit, 
reckoning  from  the  time  of  appear- 
ance of  the  parties  or  from  the  time 
when  the  debtors  shall  have  been 
summoned,  for  restitution  up  to  the 
date  of  actual  payment.  Under  the 
above  provision  of  interest  among 
merchants  the  praemium  of  assurance 
or  bottomry  is  not  included,  for 
these  contracts  are  excepted  from 
the  general  rule,  plus  enim  stipulari 
licet  si  metuaiur  periculum,  likewise 
also  in  case  of  a  loan,  ordinarily 
reckoned  by  the  month,  half  a  per 
cent,  per  mensem  may  be  enjoyed. 
vid,  et  A.  cens,  for,  p,  1.  I.  1.  c.  4. 
n.  10. 

(c)  In  case  of  sale  no  demand  or 
even  a  special  stipulation  is  by  statu- 
tory law  of  this  town,  Amsterdam, 
necessary  to  a  claim  for  interest. 
See  the  Handv,  p.  520.,  and  also  with 
reference  to  interest  a  mora  et  a 
lite  mota  the  interrogations  above* 
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Court  of  Holland  in  the  case  of  Pietertge  Pieters,  plaintiff,  contra 
Claas  Jacobsz,  confectioner.  Later,  however,  it  was  held,  in  the 
case  of  Dirk  Jans.  Pyt  (confirmed  by  the  Supreme  Court  in 
January  1620),  that  inasmuch  as  a  person  who  puts  out  his 
money  for  a  year  with  a  stipulation  for  interest  fixes  the  time, 
not  for  the  payment  of  the  interest  but  in  order  to  get  back  the 
money  he  has  lent,  which,  if  it  continues  to  run  longer,  must  be 
tacitly  considered  to  be  renewed  (just  as  if  it  has  been  agreed 
between  the  parties  that  the  same  rate  of  interest  should  con- 
tinue to  run  as  was  stipulated  for),  so  also  the  interest  stipulated 
until  the  said  time  must  be  considered  to  run  after  that  time,  if 
the  debtor  being  applied  to  at  the  time  has  failed  to  make  pay- 
ment; for  thereby  he  will  be  understood  to  have  tacitly  con- 
sented that  fiu*ther  interest  shall  continue  to  run.  facit.  L  12.  Z>. 
de  u$ur,  junct,  I.  12.  Cod.  de  contrah.  vel  commit  stipvl.  See 
Ant.  Fabr.  ad.  Cod.  lib.  4.  tit.  24.  defin.  1.  (d). 


mentioned  with  the  answers  of  the 
Attorneys,  Sandv.  jp,  541.  Jure 
civilidies  interpellaipro  komine  tdeoque 
post  lapsum  diet  debentur  usttrae* 
Contrarium  invderato  quodam  prog- 
moHooTum  errore  rectum  esse  Jure 
[me  judice)  summo,  et  rationibus 
nequaquam  spemandis  tradit  doctiss, 
Faber  in  Cod.  Hh.  8.  tit.  26.  def.  8.  atque 
eonstiUias.  Bort.  observ,  lib.  2.  tit.  21. 
in  /.  Attamen  cum  error  communis 
pro  veriiate  habetur^  immo  rede  jus 
faeere  dicitur,  quando  certcUur  de 
damno  vitando.  L  2.  Cod.  de  senient. 
I.  1.  Ood.  de  testam.  junct,  I.  22.  D. 
de  cand.  indebiti  hoc  loco  verba  con' 
suUiss.  De  Haas  in  notis  ad  A.  cens. 
for.  p.  m.  359.  adducam :  apud  nos 
receptwn  evty  quod  omnia  ferejudida 
reapectu  usurarum  sint  stricH  juris; 
adeo  ut  nunc  usurae  ex  mora  extra^ 
judidoUi  non  debeantur,  nisi  expresse 
in  conventionem  sint  dedudae;  sed  eo 
cam  tantum  currant  a  tempore  morae 
judicialis  seu  liiiscontestatae,  Caetemm 
excipitur  primo  emptio,  ex  qua  etiam 
hodie  usurae,  licet  non  promissae,  ex 
mora  exirajudiciali  debentur.  Secundo, 
exdpiuntur  usurae  legatorum  et  fidei- 


commissorum.  Qroeneweg.  ad  k  12. 
Cod.  contrah.  et  committ,  stipul. 
Tertio  excipitur,  si  pecunia  apud  acta 
deposita  Oraphiarius  au<  Secretarius 
usus  fuerit.  Groenew:  ad  I.  4.  Cod. 
depos.  Quarto  excipitur,  quod  tutor 
teneatur  ad  usuras  {trientes).  Quinto, 
assecuratus,  si  sit  in  mora  solvendipraS" 
mium  assecurationis,  tenetur  iilins 
praemii  usuras  centesimas  praestare 
licet  non  promissas.  Ita  quoque 
tenetur  assecurator  moram  comittens. 
Grot,  intr :  I.  3.  p.  34.  n.  37. 
Sexto  pariatarum  rationum  (from  the 
conclusion  of  the  account)  usuras 
deberi,  quamvis  non  sunt  promissae, 
insignes  affirmant  pragmatici.  Adde 
porro  exceptiones  ab  A  reUxtas.  junct.  CI. 
Yoet.  ad  Digestorum  tit.  de  usur.  n,  12. 
(d)  A  person  may  also  tacitly 
become  liable  for  interest,  through 
the  conversion  of  another's  money  to 
his  own  use.  vid.  Brunneman,  adl.U 
D.  de  usuris.  n.  2.  but  whether  pro- 
longation of  obligations  and  acknow- 
ledgment of  debt  introduce  novation 
or  not,  by  reason  of  the  receipt  of 
further  interest  due,  has  not  yet  by 
any  means  been  reduced  to  clearness 
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In  like  manner,  if  a  person  who  has  promised  interest  only  for 
a  certain  time,  e.g.  for  a  year,  has  nevertheless  after  the  lapse  of 
that  year  continued  to  pay  the  same  rate  of  interest  for  several 
years,  he  will  continue  liable  during  subsequent  years  for  the 
same  rate  of  interest,  for  in  such  a  case  the  original  stipulation  is 
considered  to  have  been  renewed,  and  so  Sande  thinks,  lib.  3. 
tit.  14.  defin.  4.    Anton.  Faber.  ad.  Cod.  lib.  4.  tit.  24.  defin.  1. 

§  5.  But  will  a  person  who,  without  any  stipulation,  has  paid 
interest  for  some  years,  thereby  be  liable  to  pay  further  interest 
at  the  same  annual  rate  ?  (e).  It  is  considered  that  thereby  the 
validity  of  his  liability  is  sufficiently  established,  for  no  one  is 
understood  to  pay  often  and  frequently  what  he  does  not  owe ; 
unless  he  can  show  that  he  did  not  owe  it,  and  has  paid  merely 
from  some  imaginary  cause,  arg.  I.  6.  D.  de  tuniris.  vid.  "Pjr. 
Maur.  tract,  de  solut.  cap.  37.  Anton.  Fab.  ad  Cod.  lib.  8.  tit.  4. 
defin.  7.  Joan  a  Sande.  lib.  3.  tit.  14.  def.  4.  On  the  other  hand, 
however,  there  exists  in  some  places  a  custom  that  a  person  who 
has  lent  out  money  without  any  mention  of  interest,  to  be  repaid 
by  a  certain  time,  and  after  the  lapse  of  certain  time  receives 
interest  thereon,  without  at  the  same  time  receiving  the  capital, 
thereby  binds  himself  tacitly  to  an  annual  interest,  and  is  not 
entitled  to  call  in  the  principal  sum,  but  can  claim  security  on 
hypothecation  for  the  same,  according  to  the  common  saying 
*  "  once  interest  always  interest,"  of  which  custom,  as  observed  in 
Utrecht,  G.  Wassenaar  testifies  pract.  notar.  cap.  11.  §  8.  6.  But 
this  case  does  not  agree  with  our  customs,  according  to  which,  in 
the  annual  purchased  rents  indeed,  from  the  nature  of  the  pur-^ 
chase,  the  redemption  alone  depends  upon  the  will  of  the  seller 
and  the  party  owing  the  rent  (of  which  we  have  spoken  in  book  £• 
ch.  13.);  but  in  other  ordinary  cases  of  interest  the  lender 
remains  always  able  after  proper  notice  to  call  in  the  money  he 
has  lent  out. 

§  6.  Interest  upon  interest  can  likewise  not  be  enjoyed  by  us, 

by  the  jurists,  as  is  evident  from  the  Court  of  this    town    on    the  29th 

56th  &  57th  Advyzen  in  the  Neerl.  Maruh,  1675,  add,  Schrassert  observ. 

Advysh.  voh    1.  pag.  120.  et  eeq,  in  418. 

which  latter  Advya  (57)  Mr.  P.  Buys,  {e)  Con/,    cl.    Voet.    1.    c.  n.   13. 

in  support  of  the  affirmative  view,  ibigue  cit. 

refers  to  a  decinon  of  the  honourable 


Ch.  Yn.] 


[GROT.  in.  10.] 
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even  where  we  have  been  without  rent  or  interest  for  a  consider- 
able time.  L  29.  D.  iC  L  tilt.  Cod.  de  usuris.  This,  however,  is 
allowed  at  Antwerp,  teste  Leonino.  comiL  13.  num.  4.  vers.  Trans- 
grediendo.  and  is  customary  among  us  in  annual  arrears  of  interest 
due  to  the  Count  or  State,  which  interest  may  be  converted  into 
capital  and  increased.  Christin.  vol.  1.  dceis.  49.  <£  vol.  8.  d^cis.  43. 
num.  6.  et  ad  leges  Mechlin  tit.  12.  art.  9.  num.  23.  in  addit.  (/). 

Item,  a  tutor,  who  himself  has  any  money  belonging  to  his 
pupil  put  out  at  interest,  and  does  not  at  the  proper  time  invest 
or  put  out  the  interest  due  for  the  benefit  of  the  pupil,  is  also 
obliged  to  pay  interest  on  such  interest.  /.  si  Tutor,  et  in  L  Tutor. 
§  usurae.  et  §  si  tisuras.  D.  de  administrat.  tutor,  [vid.  supr.  lib.  1. 
cap,  16.  §  8.  et  in  notis].  vid.  Consult,  en  Advys.  vol.  2.  cons.  146. 
But  where  the  interest  has  remained  unpaid  for  such  a  long 
period  that,  if  added  together,  it  will  comprise  more  than  the 
principal  sum,  the  excess  may  not  be  claimed,*  and  the  course  of 
farther  interest  will  stop,  per  L  10.  JD.  de  usuris.  et  L  27.  Cod.  eod. 
vid.  Groeneweg.  ad  d.  I.  27.  Joan  k  Sande.  lib.  8.  tiU  14.  defin.  5. 
in  fine. 

S  7.  By  Placaat  of  26.  Octob.  1672.  it  was  indeed  provided,  for 
the  benefit  of  creditors,  that,  in  the  case  of  money  secured  and 
covered  by  mortgage,  they  should  be  preferred  to  the  extent  only 
of  three  years'  interest  and  no  more;  but  this  is  no  longer 
observed,  except  in  some  places  where  the  same  has  also  been 
established  by  special  ordinances.  Keuren  tot  Leyden.  21.  April. 
1626.  See  the  new  Keuren.  art.  125.  [At  Amsterdam  if  a 
person  secures  his  creditor  interest,  he  cannot  by  such  security 


(/)  Lx  the  seoond  place  interest 
upon  interest  is  due,  where  a  tutor, 
receiving  interest  from  his  pupil's 
debtor,  converts  it  to  his  own  use  or 
benefit ;  but  not  by  any  means  where 
lie  >iimBAlf  has  money,  belonging  to 
his  pupQ,  lent  at  interest,  as  the 
author  in  the  next  following  passage 
in  the  text  wishes  to  have  it,  %ed 
generaiiter  cum  persona  mutetur.  vid. 
Sande  decit.  lib.  3.  tit.  14.  de/.  5.  & 
6. ;  thirdly,  where  an  agent,  having 
by  special  authority  from  his  prin- 
cipal   recovered    money   from    the 


debtor,  has  clearly  used  such  money 
for  his  own  benefit;  fourthly,  a 
guarantor  or  surety  having  paid  in- 
terest on  behalf  of  the  debtor  in 
order  to  prevent  legal  process,  or 
sale  of  security,  is  likewise  entitled 
to  interest  upon  interest,  acHone  ad 
id  ut  indemnes  praestentur.  Vid.  d. 
Yoet  ad  D.  d.  t  n.  20.  plura  Tioc  de 
re  videre  licet  apud  Brunneman  ad  I, 
26.  Dig.  de  candid,  indebiti.  n.  19. 
ik  eeq.  &  Berlich.  p.  2.  cond.  268. 

*  [of.  BoherU  va  Booy,  4.  Buoh. 
E.D.O.  Eep.  22.— Te.] 
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acquire  more  than  a  year  and  a  half  s  interest,  the  rest  he  mast 
seek  to  recover  through  the  ordinary  process  of  an  action. 
Handvegten,  p.  280.  B.]  (g). 

§  8.  It  is  a  general  role  that  in  law  no  one  can  be  charged  with 
interest,  except  by  reason  of  an  express  stipulation.  L  8.  &  L  6. 
Cod.  si  cert.  pet.  1. 8.  Cod.  de  usuris.  bnt  to  this  there  are  several 
exceptions,  where  interest  is  considered  tacitly  to  run.  Thns, 
interest  may  without  any  stipulation  be  lawfuUy  claimed  of  that, 
which  when  duly  demanded  of  any  one,  he  fails  to  pay  at  the 
proper  time.  I.  17.  §  «t  pupillo  D.  de  usuris.  And  in  such  a  case 
interest  begins  to  run  from  litis  contestatio  or  full  legal  pleading 
(i.  e.,  closing  of  the  pleadings. — Tb.),  Christin.  vol.  8.  def.  45. 
n.  2.  8.  Sande.  lib.  8.  tit.  14.  def.  1.  of  which  the  debtor,  who 
cannot  agree  with  his  creditor  concerning  the  debt,  may  free 
himself  by  placing  the  same  in  Court,*  and  so  stop  the  course  of 
this  and  other  interest.  I.  1.  §  ult.  I.  7.  I.  6.  I.  19.  D.  de  vsur. 
Sande.  lib.  3.  tit.  14.  def.  8. 

§  9.  But  whether  arrest  and  the  closed  hand,  as  well  as  placing 
in  court,  will  stop  the  course  of  interest  is  a  moot  point  with  the 
commentators.  For  instance,  whether  the  debtor  is  obliged  to 
pay  his  creditor  interest,  if  the  thing  due  has  been  arrested  in 
his  hands,  or  he  has  been  interdicted  from  paying,  or  does  not 
know  any  definite  person  to  whom  he  can  freely  pay  ?  And  in 
such  a  case  it  is  an  almost  universal  opinion  among  the  commen- 
tators that  he  does  not  owe  any  interest.  Felin.  in  cap.  constitut, 
198.  extra  de  rescript,  num.  12.  for,  in  the  absence  of  stipulation 
and  neglect  of  payment,  no  one  is  liable  for  any  interest.  I.  17. 
§  sipupiUo.  I.  82.  §  in  bonaefidei  D.  de  nsuris.  I.  87.  §  usuras  D. 
de  legat.  2.  and  a  judicial  interdict  absolves  one  from  obligation 


{g)  Vid,  Edition  of  the  year  1T48. 
pag,  540.  usuras  in  concurau  credito- 
rwn  ntUlam  habere  pregorativumf 
^^mvis  super  usuris  aegue  ac  super 
forte  hypotheca  constituta  sit,  docet, 
Ooler;  prod.  univ.  p.  1.  cap.  10.  inf. 
and  with  this  doctrine  of  Coler  agrees 
the  provision  of  the  60th  art.  of  the 
Ordonnantie  D.B.K.  publiyhed  30. 
January  1777,  enacting :—"  To  cre- 
ditors, whoso  debts  run  at  interest, 
no  interest  shall  be  accorded  or  ad- 


judged, than  up  to  the  day  of  the 
decree  of  sequestration.  And  credi- 
tors secured  by  hypothec  shall  like- 
wise enjoy  no  preference  for  the  in- 
terest due  on  their  claims,  except 
only  for  the  current  year  and  the 
year  previous,  etc" 

•  [Placing  the  same  in  Court  {de- 
posiUo,  coiisignatio).  See  Schorer's 
Note  to  Grotius  Intiod.  3.  7.  12.  and 
cf.  pobt.  ch.  xi.  5  2.  et  seq. — ^Tr.]. 


Oh-vel]  [gbot.  m.  10.]  es 

and  fine.  Gloss,  in  L  4.  D.  de  candict  triticiaria,  Felin.  d.  loco. 
Gold.  Papa,  decis.  840.  n.  8.  Tusch.  conclus.  practicabil.  torn.  6. 
eondus.  480.  in  verb,  praeceptum  num,  10.  et  aeq.  Except,  how- 
ever, where  on  the  other  hand  it  can  be  shewn,  or  presumed, 
that  the  debtor  has  used  the  money  in  the  meantime  to  his  own 
profit,  or  may  have  done  so,  and  he  is  unable  to  establish  the 
contrary,  viz.,  that  he  has  kept  it  idle  and  profitless ;  in  which 
case  the  debtor,  notwithstanding  arrest  and  closed  hand,  cannot 
very  well  escape  (liability  for)  the  interest,  arg,  L  14.  D.  de  con- 
diet,  indeb.  et  L  226.  de  Reg.  Jtir.  junct.  I.  84.  D.  de  vsuris  et  I. 
28.  D.  de  pignoraU  act.  Garpzov.  defin.  for  ens.  part.  2.  consiit.  80. 
def*  24.  in  fin.  And  so  it  was  held  by  the  Supreme  Court  anno 
1652,  between  the  heirs  of  Adriaan  Jansz.  van  Kondekerk  and 
Mr.  Philips  van  Cromstryen,  which  case  I  have  seen  upheld  on 
appeal  (A). 

§  10.  In  the  case  of  legacies  and  fideicommissary  inherit- 
ances, which  are  not  paid  out  at  the  proper  time,  interest  must 
likewise  be  paid.  1. 8.  /.  17.  D.  de  usur.  I.  84.  D.  eod.  Z.  1. 2.  Cod. 
de  usur.  etfructib.  legat.  This  has  been  more  fully  treated  of,  ante^ 
bk.  8.  ch.  9.  §  89. 

§  11.  It  is  also  considered  that  interest  tacitly  runs  on  money 
secured  by  mortgage  of  houses  or  lands  purchased  {kusting 
penningen),  where  the  money  is  not  paid  at  the  proper  time,  even 
although  there  is  no  stipulation  to  this  effect,  according  to  the  rule 
money  and  pledge  may  not  be  in  one  hand,  facit  I.  5.  Cod.  de  act. 
empti.  But  in  such  a  case  the  interest  is  not  entitled  to  prefer- 
ence or  hypothec.  As  was  understood  by  the  Court  in  the  case 
of  Jan  Dirksz.  van  Keulen  contra  Willem  Willemsz.  van  Nieu- 
poort,  11.  November,  1609,  for  such  interest  proceeds  not  from 
stipulation  but  by  implication  of  law.  In  several  places,  however, 
it  is  provided  by  Ordinance  and  customary,  that  the  interest  on 
the  purchase-money  due,  where  no  interest  has  been  stipulated, 
first  begins  to  run  three  months  after  the  due  date  of  each  pay- 
ment or  instalment  (kiuting).  Thus  on  the  22nd  June,  1617,  it 
was  enacted  at  Leyden  that  all  moneys  secured  by  mortgage 

(A)  Add.  omnino  d:  Yoet.  L  c,  n.  spect  to  the  receivers   not  subject 

18.    Obligations  and  letters  of  inte-  to  arrest.     Vid.  Zurck.  tit,  arresten. 

rest,  together  with  interest  against  §  29. 
the  country  of  Holland,  are  with  re- 


d 


64 


OF    INTEEEST   AND   MONEY-PEOFIT.  [Bk.  IV. 


arising  from  the  purchase  of  houses,  lands  and  plots  of  ground, 
according  to  the  stipulations  and  promises  contained  in  the 
mortgage  bonds,  shall  be  paid  on  the  days  when  thej  are  respec- 
tively due  to  the  creditors  or  their  lawful  representatiyes,  and 
that  no  extension  thereof  shall  be  allowed  before  pacificators,  or 
the  Court,  unless  the  debtors  pay  proper  interest  at  the  rate  of 
the  20th  penny  per  annum,  beginning  three  months  from  the 
respective  due  date  up  to  the  day  of  actual  payment.  See  the 
new  Statutes,  art.  124. 

§  12.  Interest  ceases  with  the  payment  of  the  principal  sum  (i), 
and  further  in  the  same  way  as  the  obligation  of  the  principal 
sum  itself.  Z.  9.  l.  11.  I.  19.  Cod,  de  itsur.  §  1.  InsL  quib.  mod. 
toUit.  obligat.  This  applies  with  reference  to  the  future.  But 
whether  interest  already  due  is  considered  to  cease ;  and  whether 
the  same  is  to  be  considered  as  satisfied  by  receipt  of  the  prin- 
cipal sum  without  any  protest  or  proof  of  reservation  of  legal 
right ;  it  is  understood  to  do  so  in  the  case  of  tacit  interest, 
which  a  person  owes  without  any  stipulation.  L  49.  §  1.  D..de  act. 
empt,  I,  4.  Cod.  depositi.  L  8.  in  fin.  et  I.  ult.  D.  de  eo  quod  certo 
loco.  I.  6.  §  vlt.  D.  de  leg.  commissor.  but  not  also  in  the  case  of 
interest  which  he  owes  through  express  stipulation,  d.  I.  49.  §  !• 
D.  de  act.  empt.  et  l.  8.  D.  de  eo  quod  certo  loco.  See  Pyr.  Maur. 
tract,  de  solut.  oblat.  et  retent.  cap.  12.  Anton.  Fab.  ad  Cod.  L  4. 
tit.  24.  defin.  5.    Joan  4  Sande.  lib.  8.  tit  14.  defiti.  10.  (k). 


(t)  Likewise  by  consignatioii  and 
non-presentment  of  payment  by 
means  of  Notary  and  witnesses  ac- 
cording to  Van  der  ScheUing.  Groe- 
new.  ad.  L  6.  Cod.  d.  t,  jund.  Voet. 
I.  c.  n.  17.  Yet  (under  correction)  a 
distinction  must  be  made  whether 
presentation  of  payment  has  been 
done  eimpHciter,  or  with  open  purse 
and  ready  money,  in  which  latter 
instance  presentation  undoubtedly 
must  follow  the  effect  of  consigna- 
tion. Further,  by  Edict  of  31.  Oc- 
tober 1587.  art,  6.  it  is  provided  that 
in  the  event  of  scarce  and  pressing 
times  the  annual  interest  on  rents 


which  must  be  paid  in  specie,  may 
be  fixed  at  a  moderate  rate  of  money. 
Vid.  Anselm.  Ood.  Bdg.  tit.  rentm. 

{k)  This  question  (under  correc- 
tion) would  appear  to  depend  very 
much  upon  the  nature  of  the  receipt, 
which  is  at  the  present  day  rarely 
omitted  in  cases  of  importamt  pay- 
ment, by  those  who  haye  some  expe- 
lience  in  the  matter,  and  at  any  rate 
not  by  release  of  the  capital  on  which 
interest  has  been  paid.  Compare 
further  A,  in  certs,  for.  I.  c.  and  DD. 
ad  tit.  de  usuris. 


CHAPTER    VIII. 


OF  THE  BANK  OP  LOAN  OR  LOMBAED. 


Sect. 

1 .  Bank  of  Loan  or  Lombard  de- 

fined. 

2.  0/  its  superyision  and  manage- 

ment. 


Seot, 

3.  The  measure  and  rate  of  profit 

and  interest. 

4.  Of  the  things  pawned  and  how 

they  may  be  released. 


§  1.  From  the  general  course  of  interest  are  excepted  the 
Banks  of  Loan,  otherwise  called  Lombard,  where  any  one  may 
pawn  and  pledge  his  property  at  a  reasonable  sum  by  the  day  or 
the  week,  as  high  as  the  value  of  the  article  pawned  will  fairly 
admit,  for  which  the  pawnbroker  may  enjoy  a  reasonable  profit 
for  his  trouble  and  the  use  of  his  money.  For  this  purpose 
certain  persons  are  appointed  by  the  Government,  besides  whom 
BO  one  is  admitted  to  such  lending  out  on  pawn ;  and  in  order 
that  the  profit  may  not  be  placed  too  high  it  is  fixed  at  a  certain 
sum. 

§  2.  In  former  times  the  Bishops  had  the  supervision  thereof. 
As  appears  from  the  Council  of  Trent,  session  22.  cap.  8.  But 
after  the  Papal  laws  and  Ecclesiastical  Coui-t  were  abolished 
amongst  us,  this  supervision  was  by  resolution  of  the  States  of 
Holland,  on  17.  November,  1578,  and  11.  April,  1584,  entrusted 
to  the  magistrate  of  each  town,  and  it  was  provided,  "  To  seek, 
establish  and  maintain  all  such  Christian,  Political  and  Beformed 
order  and  means  on  the  subject  of  the  said  pawning,  as  shall 
serve  to  the  greatest  convenience  and  least  prejudice  of  the  needy 
public  to  their  honour  and  benefit." 

In  some  places  such  Banks  of  Loan  are  established  by  and  on 
behalf  of  the  town,  and  managed  by  persons  appointed  thereto 
with  certain  remuneration,  and  the  profit  expended  for  the  benefit 
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of  the  community,  or  even  annually  divided  among  the  poor  (a). 
In  other  places  it  is  farmed  out  upon  a  certain  agreed  scale  and 
condition  at  a  certain  sum,  expended  annually  for  the  benefit  of 
the  poor. 

§  3.  With  reference  to  the  measure  of  profit  appertaining 
thereto,  regard  is  had  to  the  loss  of  the  use. of  the  idle  money, 
with  which  the  pawnbrokers  must  for  the  convenience  of  anybody 
be  provided,  their  trouble  and  time  in  counting  out  and  again 
receiving,  the  risk  of  damage  in  valuing  tlie  thing  pawned,  the 
hire  of  their  servants  and  other  expenses,  which  are  commonly 
taken  at  the  most,  and  where  any  annual  farming  out  is  esta- 
blished at  24,  and  at  the  least  at  21  in  the  hundred  annually,  and 
where  the  Banks  of  Loan  are  kept  by  the  town  itself  at  18,  16, 
and  12,  and  even  at  10  and  8 ;  otherwise  and  in  general  at  18  in 
the  hundred  annually,  in  consideration  of  which  the  pawnbrokers 
must  keep  their  chests  well  supplied  with  money  and  must  bear 
all  further  trouble  and  expense. 

§  4.  The  things  so  pawned  may  at  any  time  be  released  by  the 
debtors  if  they  so  please,  provided  on  the  release  and  return  of 
the  loan,  there  be  added  such  aiTears  as  may  be  due  for  the  time 
elapsed.  But  in  order  that  the  pawnbroker  may  not  be  burdened 
too  long  with  the  property  pawned,  and  the  money  lent,  or  loss 
of  the  use  thereof,  may  not  exceed  the  remaining  value  of 
the  thing,  people  may  not  leave  their  property  pawned  longer 
than  one  year  and  six  weeks  ;  and  if  any  one  does  not  release  his 
property  pawned  within  that  time,  the  same  will  be  publicly  sold 
as  forfeited,  and  the  surplus  handed  over  to  the  common  poor- 
houses,  where  the  owners  may  still  come  and  claim  it  back  within 
a  certain  time,  according  to  some,  at  three  j-ears. 

(o)  With  reference  to  the  proyi-      etuk.  p.  112.  en  voT^r.  and  the  Handv. 
sions  on  this  sabject  within  this  town,     p,  679.  en  volg. 
see  Wagenaar.  Beschr,  van  Anutel,  7. 


CHAPTER   IX. 


OP   BOTTOMBY  AND   AS3UEANCE. 
[GEOT.  m.  11.  AND  ni.  24.] 


Sect. 

1.  Bottomry  defined. 

2.  Whether  the  shipmaster  may, 

\rithoat     authority     of     the 
owner,  contract  bottomry. 

3.  Insurance  or  securing  of  ship 

and  cargo. 

4.  In  what  manner  and  to  what 

extent  it  takes  place. 

5.  For  what  loss  or  damage  it  is 

due. 

6.  Of  the  things  which  may  bo 

insured. 


Sect. 

7.  Whether  one  can  insure  pro- 

perty and  merchandize  already 
destroyed  or  damaged. 

8.  Insurance   on   good   and   bad 

tiding. 

9.  The  insured  may  not  put  into 

any  other  port,  extend  the 
time,  or  deviate  from  the 
course  of  the  voyage,  except 
in  case  of  necessity. 
10.  Of  the  point  of  time  when  in- 
surance begins  and  ends.  How 
to  be  computed. 


Fbom  the  general  course  of  interest  is  also  excepted  money 
lent,  where  the  lender  takes  the  perils  of  the  sea  at  his  risk,  for 
which  we  may  stipulate  so  much  more  for  interest,  as  the  peril 
and  the  expectation  of  the  state  of  the  sea,  according  to  the  par- 
ticular locality  or  season,  render  it  possible  to  compute  above 
the  ordinary  course  of  interest,  not  only  at  ten  or  twelve  but 
even  at  twenty  per  cent,  more  or  less.  tot.  tit.  D.  et  Cod.  de 
nautico  foenore  junct.  Novel.  106. 

§  1.  Of  this  nature  are  Bottomry  and  Insurance.  Bottomry  is 
the  lending  of  money  on  the  keel  or  bottom  of  the  ship,  to  return 
the  same  amount  with  a  certain  rate  of  interest,  if  the  ship 
arrives  at  her  destination  in  safety  (a). 


(o)  In  note  (/)  to  Chapter  II. 
ante,  I  have  mentioned  in  connec- 
tion with  this  contract  the  words  of 
the  12th  Art  of  the  Placaat  of  King 


Philip  of  the  year  1563,  and  it  may 
be  useful  to  state  further  that  Bot- 
tomry is  generally  described  as  the 
lending  of  money  whereby  the  lender 
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3.  •T'C.  16.  HkIL  (.Vb- 
j'.  '*.  4.  */.  r,  ,i,  1 10.  Farther,  bv  the 
aloTe-niei.t:.  i.^  edict  of  KiLgPhil:p, 
cr!,  lit.  Li;'  :k:  .\  *iT  Zttrttr.Kt.  jmg. 
I'i'l.  it  is  dtcr<:€d  thai,  as  afure- 
mentioned,  the  ski j. per  may  by  "way 
ol  Bottomry  take  ap  upon  the  bottom 
of  the  ship  as  much  ns  the  value  of 
the  fourth  of  the  siid  bottom  and 
not  otherwise  or  to  a  greater  extent, 
except  in  case  of  great  necessity  and 
due  proof  thereof 
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by  the  captors  and  giyen  back  to  the  master.    Neerh  Adv.  vol,  1. 
cans.  52.] 

§  2.  Bottomry  may  be  effected  not  only  by  the  partners  or 
owners  of  a  yessel,  but  also  by  the  master  for  their  account, 
whenever  and  to  the  extent  that  he,  being  abroad,  may  require 
for  the  prosecution  of  the  voyage ;  but  within  his  own  country 
itself  the  master  cannot  effect  any  bottomry,  except  with  the 
clear  consent  and  permission  of  the  majority  of  his  owners, 
unless  he  cannot  obtain  from  any  of  his  owners  money  for  the 
fitting  out  of  the  ship,  in  which  case  the  master  may  for  account 
of  the  unwilling  owners  raise  as  much  money  upon  bottomry  as 
corresponds  with  their  share  in  the  ship.  See  Recueil  of  the 
Costuymen  of  Amsterdam,  cap.  62.  art.  1.  rf  7.  Wisbny.  Mari- 
time Laws,  art.  40.  Ordinance  on  Maritime  Law  by  King  Philip, 
anno  1568.  tit.  Schippers  dk  Koopluiden,  art.  12.  and  tit.  Assurance, 
art.  10.  [It  is  to  be  observed  that  a  later  bottomry  bond  is 
preferred  to  one  of  earlier  date,  except  where  the  debitor,  lying 
at  the  same  place,  has  without  any  fresh  necessity  executed 
several  bottomry  bonds  of  different  dates,  v.  Rec.  van  Rosenb. 
pag.  272.  But  the  question  has  been  asked,  whether  a  Bottomr}'- 
bond  onght  to  be  preferred  to  a  Bylbond  ?  The  Jurisconsult  in 
cons.  56.  Cons.  Bat.  part.  8.  answers  in  the  affirmative.  Vinnius 
ad  Peck  de  re  naut.  pag.  95.  maintains  the  negative.]  (6). 


{b)  With  reference  to  this  question 
Chief  Jostico  Bynkershoek,  d.  L  says, 
Mirum  esse  quidam  professor  Juris 
(Vinn.  ad  Peck)  art,  cur  posleriores 
Bodemery  Brieven  priores  prcecedant. 
Std  cur  impensae  in  rem  conservandam, 
pacto  pignorCf  antiquioribus  prae/eran- 
tur,  J,  Ctorum  miratur  nemo  et  ra- 
tionem  expedivit  Ulpianus  in  I.  6.  ff. 
qui  potior,  in  pign.  Id,  potius  miror, 
quod  ilh  ipse  ait,  that  a  Bylbond  is 
preferred  to  a  Bottomry  bond ;  nam  ex 
ratione  oommuni  diceremus,  Trfv  Byl" 
bond  cedere  Trf  Bottomry  bond  nee 
aliter  adhue  didici,  but  that  the  chief 
Justice  with  respect  to  this  last  un- 
justly reproves  Yinnins  is  clear,  if  we 
reflect  that  he,  who  advances  money 
for  the  building  and  making  of  a 
ship,  enjoys  according  to  the  Roman 


law  a  personal  privilege  of  preference. 
I.  5.  D.  qui  potior  in  pign,  that  in  the 
second  place  Bynkershoek  I.  c,  per 
passim  says  per  me  licet  habeat  et  pig^ 
ntiSf  si  id  pactus  sit ;  for  the  holder  of 
the  Bylbond  has  by  virtue  of  tho  said 
I,  5,  D,y  if  we  compare  it  with  the 
following  /.  6.  B,  eod.  junct,  I,  25.  D, 
de  reb,  cred,  unquestionably  a  legal 
hypothec  quod  creditor  hie  salvam  na^ 
vem  fecerit  dando  pecuniam  in  refec^ 
tionem  conservaiionemque  totius  navis. 
Indeed  we  have  to  give  some  atten- 
tion to  the  Rubrica  D,  qui  potior,  in 
pign,  to  admit  that  Ulpian  allows  the 
holder  of  a  Bylbond  a  legal  hypothec, 
and  all  doubt  is  removed  if  we  peruse 
the  Novell,  97.  c.  ^,  junct,  LI,  D,  in 
quib,  caus,  pign,  vel,  hypoth,  tacite 
contrah.  and  moreover  take  into  con- 
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§  8.  Assurance  or  securiDg  is  a  transaction  by  which  a  person, 
for  a  certain  money  gain  paid  at  the  time  of  completing  the 
agreement,  takes  upon  himself  the  risk  of  the  sea  or  water,  wind, 
enemies,  pirates,  and  other  dangers,  on  the  ship  and  its 
belongings ;  or  also  on  certain  goods  or  merchandise,  until  it 
arrives  safely  at  its  destination. 

§  4.  The  special  rights  and  essentials  to  be  mentioned  in  case 
of  assurance  are  principally  (c) — 1st.  That  the  true  value  of  the 


sideration  the  advantage  derived  by 
the  State  through  shipbuilding,  for 
which  reason  I  have  also  said  in  note 
{e)y  vol,  I.  pag.  189.  that  the  benefit 
of  commerce  gives  reclaim  to  the 
helder  of  a  Bylbond  so  long  as  the 
purchase  price  remains  unpaid.  But 
possibly  some  one  may  with  By  nker- 
shoek  insist  quo  jure  et  ei  praefertur^ 
qui  in  pignue  euum  servandum  credit 
dit  f  To  which  I  reply  Jure  dominii, 
or  if  you  prefer  it  by  reason  of  the 
anterior  hypothec,  which  the  holder 
of  the  Bylbond,  or  seller  subject  to 
waterright,  has  by  operation  of  law 
before  him,  who  lends  or  advances  on 
Bottomry,  vid,  vol,  1.  page  189.  note 
(f),  without  the  I,  24.  being  against 
me,  nor  the  I,  34.  2>.  de  reh,  auct.  Jud, 
posB,  ex  quibus  colligunt  adversarii 
nullum  jus  tacitae  hypothecae  habere, 
qui  in  nar<M  rejicimdam  credidere, 
alioquin  fiifco  praeferrentur,  cut  prae- 
ferrentur  omnes  creditorea  hypotJiecarii, 
qui  tempore  sunt  priores,  I,  8.  D,  qui 
pot.  For  in  these  laws  mention  is 
only  made  of  the  personal  privilege, 
and  not  of  the  tacit  hypothec,  on 
which  account  the  holder  of  a  ByU 
bond  is  certainly  with  all  other  hypo- 
thecary creditors  of  earlier  date  pre- 
ferred to  the  Jiscvs,  See  especially 
Grotius.  Introd,  bk,  2.  ch,  48.  §  13. 
Nor  does  the  reasoning  of  Bronkhorst 
cent,  11.  Assert,  76.  affect  what  has 
been  said.  Ilk  qui  in  rem  emendam 
pecuniam  credidity  non  habet  tacitam 
hypothecam  in  re  emta.  Ergo  nee  Hie 
qui  in  rsficiendam  vd  exstruendam  na- 
vem  credidit;  for  in  this  way  we  can 


deny  the  hypothecary  action  in  all 
cases;  and  although  this  reasoning 
is  founded  on  the  appearance  of  a 
creditor  on  a  thing  to  be  acquired  by 
sale,  and  a  creditor  upon  the  equip- 
ment of  a  ship  in  <2.  7.  34. ;  it  by  no 
means  follows  that  when  two  things 
or  two  persons  are  equal  in  a  certain  re- 
spect, they  must  also  be  equal  in  every 
other  respect.  The  contrary  of  what 
Bronkhorst  I,  c,  says  is  demonstrated 
by  Groenewegen  ad  Grot  d.  I,  n,  14. 
And.  Gail.  Oermamie  Fapiniantu  lib* 
2.  obs,  12.  Mynsing.  obs,  60.  cetit.  1. 
A.  Faber  in  Cod,  lib,  8.  tit,  1,  de/.  10. 
Ordin,  Proc,  judic,  ded,  lax,  §  Wann 
audi  einer,  and  the  Sententien  collected 
by  Carpzov.  jurisprud,  forens,  p.  1. 
const,  28.  de/,  105.  and  also  the  deci- 
sion of  the  Court  of  Holland  men- 
tioned in  Neostad.  Cur,  HoU,  decis,  3d. 
With  respect  to  the  statutory  law  of 
Amsterdam  regarding  the  preference 
of  subsequent  Bottomry  bonds  over 
those  of  earlier  date,  see  Loen.  ccuu 
127  <k  Boel.  ibid. 

(c)  This  subject,  although  a  very 
extensive  one,  I  will  conveniently, 
and  as  briefly  as  I  can,  explain  here, 
for  the  Autiior  has  not  treated  it 
either  so  accurately,  or  extensively, 
as  is  required  in  a  complete  treatise 
on  our  law.  Assurance  or  insuring 
is  a  contract,  whereby  one  of  the  con- 
tracting parties  takes  upon  himself, 
for  a  certain  fixed  time,  the  uncertain 
risk  to  which  the  other  party  ia  or 
will  be  exposed,  and  for  which  the 
latter  is  bound  to  pay  him  the  stipu- 
lated sum  or  praemium.    This  defi* 
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property  insured  must  be  stated,  and  the  property  properly 
shipped,  vid.  Zeerechten  van  honing  Philips.  81.  Octoh.  1563.  tit. 


nition  of  mine,  although   differing 
from  the  common  one  given  by  Coc- 
cejns  in  diss,  de  assecurat,  §8.  and  also 
somewhat  from  that  of  Grotius,  7n- 
trod.  hk.  3.  ch.  24.  §  1.  will  (I  trust) 
appear  from  what  follows  to  be  the 
most  precise.    This  contract  is  not  eo 
modern  as  many  imagine,  cf.  Livy 
lib,  23.  ut  quae  in  naves  tmposuissent, 
ftb  hoetium  icmpestaiisque  vi,  publico  pe^ 
rictUo  tuenU  Suetonii  in  vita  daudii  c. 
18.  NegoHcUoribus  certa  Jucra  praepo- 
suit,  suscepio  in  se  damno,  si  cui  quid 
per  tempestates  ocddisset,  Y.  Lusac  in 
na.  ad  Wo[f.  Droit  de  la  N.  §  679. 
liU,  d.  and  in  discussing  this  subject 
r^ard  must  be  had,  first  to  the  per- 
sons, and  secondly  to  the  subject- 
matter.    With  regard  to  pereons,  the 
law  prohibits  commissioners  of  insu- 
rance, the  toUgatherers  or  commis- 
sioners  in  matters  of  reyenue,  the 
secretaries  and  servants  of  the  Cham- 
ber of  Insurance,  brokers,  freighters, 
vid.  Grot.  Introd,  §  3.  Ordon.  of  King 
Philip,  aH,  17—21  ,Qr.  Pldbk.  vol  1. 
fol,  832,  add  Handv,  Amst,  pag.  655. 
it  being  well  understood  that  all  these 
persons  may  have  themselves  insured. 
vid.  E.  van  Zurck  in  Cod,  p,  m,  121. 
Bat  whether  a  minor  may  complete 
such  a  contract,  either  as  insurer  or 
assured,  is  not  without  great  difficulty 
discussed  by  writers  on  this  subject ; 
I,  however,  adhere  to  the  law  of  the 
present  day,  and  then  there  is  little 
difficulty,  vid,  supra,  ch,  2,  n,  (t) ;  for 
the   guardian,    contracting    in   the 
name  of  the  minor  as  guardian,  must 
perform  the  contract  in  that  capacity; 
and  if  the  minor  carries  on  business 
and  trades  by  himself,  he  is  consi- 
dered as  emancipated  and  can  there- 
fore enter  into  valid  engagements. 
Bat  whether  to  such  an  one  relief  is 
allowed  is  a  more  subtle  question.    I 
for  my  part  consider  the  negative  as 
eorrect,  h  d«  Cod,  si  minor  se  major^ 


Insurance  may  also  be  effected 
through  factors,  correspondents,  and 
friends  of  the  owners  of  the  goods  or 
ship,  having  obtained  order  or  ratifi- 
cation for  this  purpose,  and  to  this 
the  exception  that  the  property  in- 
sured does  not  belong  to  the  assured 
is  no  objection,  vid,  Advysb,  vol,  3. 
cons,  17.  With  respect  to  the  subject 
matter  it  must  be  observed  that  this 
contract  may  embrace  anything  in 
commercio  among  men,  whether  of 
great  or  little  value,  perishable  or  not 
perishable,  so  long  as  this  is  only  ex- 
pressed in  the  policy.  Add,  Bynker- 
shoek,  Quaest,  Jur,  priv,  lib.  4.  cap, 
1 5.  versu  scio  ;  or  in  the  words  appear- 
ing in  the  Vervolg  onzer  Handv,  p,  91. 
(it  may  be  effected)  upon  everything 
wherein  someone  has  an  interest, 
provided  it  be  a  real  interest,  and  in 
the  contract  of  insurance  be  expressed 
what  risk  shall  be  undertaken  there- 
in. It  has  caused  much  discussion 
whether  human  life  may  also  be  the 
subject  of  this  contract.  Upon  ex- 
ample of  the  viilis  actio  ex  lege  Aqui' 
Ha,  some  have  ventured  to  dispute 
the  negative,  which  otherwise,  ac- 
cording to  all  advocates  of  the  Boman 
Law,  is  so  incontestable,  for  the  price 
of  a  free  body  cannot  be  fixed ;  but 
they  say  that  this  is  not  a  price  but 
only  a  certain  quantity  in  eventum 
interiius  hominis,  V.  Huber.  ad  I,  tit. 
de  I,  aquil,  n,  6.  Kuricke.  diatr,p,  10. 
Bynkersh.  quaest,  jur,  priv,  lib,  4.  c, 
1.  Grot.  §  4.  The  latter  of  these 
never  to  be  sufficiently  praised 
writers  maintain  the  negative; 
sed  vid,  Handv,  of  Amst,  p.  660.  & 
664.  Boccus  decis  3.  Mr.  Feitama  in 
his  note  on  the  tract,  Rocci  over  de  As* 
surant,  p,  m.  104.  litt.  a,  has  indeed 
fallen  into  error,  when  he  says  that 
the  renowned  H.  Grotius  gives  no 
reasons  for  his  opinion,  and  that  ac- 
cordingly it  amounts  to  a  mere  asscz^ 
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van  Verzekering.  art.  10.     2nd.  That  no  one  may  cause  his  ship 
with  its  equipment  to  he  insured  against  perils  hy  sea,  fire. 


tion,  for  Grotius  expresses  himself 
according  to  tho  letter  of  the  Z2nd 
Art,  of  the  Ordn,  of  King  Philip. 
But  why  adhere  to  the  letter  and  not 
limit  in  accordance  with  sound  reason 
these  errors  ad  sponsionea  tales^ 
catisam  inhonestam  habenteaf  Vid. 
Scaccia.  §  1.  <?.  1.  n.  88.  Upon  this 
same  ground  {Sc.  oh  honestatem  causae) 
contracts  of  survivorship  are  per- 
mitted, and  I  do  not  as  yet  see  what 
can  be  advanced  against  this.  The 
"Question  whether  a  person's  hberty 
may  be  insured  is  discussed  by  Mr. 
Lusac  Z.  c.  and  Bynkersh.  quaest. 
Jur,  priv»  lib,  4.  cap,  2.  But  with 
regard  to  contraband  goods  there  is 
no  small  difference  of  opinion  whether 
Assurance  effected  thereon  is  null? 
In  the  first  place  regard  must  bo  had 
to  what  goods  generally  are  con- 
sidered as  contraband,  and  why  they 
are  distinguished  from  others.  This 
is  treated  of  in  a  praiseworthy  man- 
ner in  the  well-known  Verhandl,  over 
het  Recht  van  Commerciey  ch,  5,  and 
appears  among  others  from  the  Ex- 
tract der  Beaolutien  of  their  High 
Mightinesses  the  States  GFeneral  6. 
May,  1667.  to  be  found  in  Advysb, 
vol,  1.  p.  155.  Such  (conti*aband) 
goods  are  either  mentioned  to  the 
insurer  by  the  assured  or  his  repre- 
sentative, or  not.  In  the  latter  case 
the  insurer  is  entitled  to  relief  accord- 
ing to  the  opinion  of  Qrotius  in  HoJl, 
Consult,  Zrd  [RoUerd,)  vol,  cons.  185. 
But  the  different  kinds  of  ignorant ia 
appear  to  me  applicable  to  this  ques- 
tion. If  the  insured,  without  know- 
ledge of  the  insurer,  mixes  contra- 
band goods  with  the  merchandise 
mentioned,  the  loss  occasioned 
thereby  is  for  his  account  propter 
dolum,  Straccha  gloss,  5.  n,  2. 
Imaginary  gain  as  coming  under 
wagering  may  not  be  insured;  nor 
merchandise  or  ships  belonging  to 


the  enemies  of  this  Eepublic,  nor  the 
wa^s  of  the  crew,  vid,  Ordon.  of  King 
Philip  and  Ordon,  of  Amst,  art.  13. 
But  under  wagering  are  not  included 
the  Retumsy  nor  under  wages  or  hire 
the  rations  of  the  crew.  Add,  van 
Zurck.  tit,  Assurantie  §  7.  and  the 
question  about  the  claim  of  the 
praemium  of  Insurance  effected  on 
imaginary  gains  pointedly  discussed 
there  by  van  der  Schelling.  Further, 
under  an  insurance  of  a  ship  are  in- 
cluded the  anchors,  sails,  rigging, 
&c.  vid.  Sti'accha  gloss.  8.  n.  9. 
Under  the  general  name  of  goods, 
wares  and  merchandise  are  not  in- 
cluded Bottomry  bonds,  nor  wool, 
flax,  hemp,  stockfish,  herrings,  grain, 
round  or  fiat  seeds,  sugar,  peas, 
beans,  cheese,  books  and  paper,  if 
the  damage  is  under  10  per  cent.; 
but,  if  these  articles  are  expressed  in 
the  policy  of  insurance,  the  insurers 
will  be  free  only  if  the  damage  is 
under  3  per  cent. ,  exclusive  of  gross 
average.  Vid,  2de  vervolg  op  de  Handv, 
Amst,  pag,  89.  et  seq.  When  any 
one  has  effected  assurance  on  goods, 
which  he  has  not  shipped,  the  insur- 
ance is  void,  because  the  danger 
with  respect  to  which  the  contract 
was  made  never  existed,  and  as  to 
demanding  the  premium  back  it  seems 
a  distinction  must  be  made,  for  there 
is  either  fraud  here  on  the  part  of  the 
insured  or  not.  In  the  former  case 
the  insured  is  bound  to  pay  the  pre- 
mium, vid.  Straccha  gloss  6.  n.  9.  in 
the  latter  case  return  takes  place,  i.e. 
the  insured  can  claim  back  the 
praemium  already  paid,  or  retain  the 
praemium  not  yet  paid  subject  to  an 
allowance  of  ^  per  cent,  to  the  in- 
surer for  his  trouble.  As  to  the  pi*o- 
vision  of  our  Ordon.  hereon  see  art. 
23.  Insurance  also  becomes  at  once 
void,  if  the  ship  is  prevented  from 
completing  her  voyage,  or  is  com- 
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enemies,  pirates,  or  other  dangers,  for  himself  or  his  co-owners 
further  than  the  half  of  its  yalue,  according  to  the  said  ISiaritime 


pelled  to  perform  another  voyage,  v, 
Hoccas.  dido  tractaJtu  ntim.  194.  & 
195.  But  if  I  attempt  to  touch  upon 
all  the  questions  occumng  to  me  on 
this  head,  I  would  require  to  write  a 
whole  Tolumo  thereon,  a  matter  the 
anbject  is  well  worthy  of,  but  not  to 
be  expected  of  me  at  present.  I  will 
accordingly  still  obserye  that  under 
the  uncertain  danger  is  included  the 
accident  happening  through  fault  or 
fraud  of  the  crew,  for  the  act  of  a 
third  party  cannot  prevent  the  obli- 
gation from  taking  eflfect  according 
to  BoccuB.  d,  U  art,  23.  but  it  is  best 
to  mention  barratry  in  the  policy. 
vid,  the  Ordon.  pag.  93.  add  Straccha 
glo$8.  31.  In  how  far,  moreover.  In- 
surance may  extend  is  determined 
differently  by  different  wiiters  and 
laws.  Our  Author  h.  n.  4.  chiefly 
follows  Grotius  h.  t,  §  4.  where  Groe- 
newegen  has  annotated  the  words  of 
the  Ordon,  of  Rotterdam  and  Middd' 
hurg,  and  also  those  of  the  placaat  of 
31  Octob.  1563.  It  is  clear  that  the 
tenth  part  of  the  value  of  the  mer- 
chandise (of  which  the  Author  makes 
mention)  may  at  the  present  day  in 
many  places  be  insured,  vid,  Ordon, 
o/Amst,  aria,  19.  &  20.  Ordon,  of 
Middelburg,  Ampliaiie  4.  Feb,  1719. 
art.  2.  Gr.  Plctb,  vol,  6,  fol.  1287. 
add.  Cron.  §  23.  cap,  6.  Straccha ^^ow. 
16.  an  adverse  custom  having  re- 
pealed the  former  laws  or  effected  a 
renunciation  thereof.  Vid,  Eoccus 
dido  tractatu,  art,  81.  Lastly  wo 
most  bear  in  mind  that  this  contract 
operates  concerning  an  uncertain 
risk,  it  being  prohibited  by  the  oft- 
dted  placaai  art,  4  to  effect  insuranco 
in  any  manner  on  ships,  goods,  mer- 
chandise, hire,  freight  or  other 
things,  without  exception,  which  at 
the  time  of  insurance  are  already 
destroyed.  In  like  manner  on  19. 
March,  1701.  Abraham  van  Beveren 


was  by  sentence  of  the  Court  of  this 
town  of  Amsterdam  punished  with 
death  for  having  assisted  in  procuring 
the  insurance  of  goods  which  had  not 
been  shipped,  and  in  sinking  the  ship 
after  said  insurance ;  see  also  the 
Sentent  of  14.  Sept.  1614.  mentioned 
by  van  der  Schelling  ad  Cod,  p,  m, 
129.  But  if  the  assured  was  ignorant 
of  the  loss,  plunder,  or  destruction 
at  the  time  of  effecting  the  Insurance, 
the  contract  continues  valid  and  the 
insurer  will  be  liable  to  make  good 
the  loss.  How  this  knowledge  is 
proved  will  be  seen  on  reference  to 
Bynkershoek  quaest,  Jur,  priv,  c.  16. 
tit  4.  junct,  Boocus.  n.  319.  but  as 
opinions  differ  in  respect  to  the  re- 
ports of  the  loss  or  destruction,  &c. 
that  have  been  received  or  spread 
abroad,  it  is  safest  to  insure  subject 
to  good  or  bad  tidings,  vid.  Bynker* 
shock  d,  I,  4.  c.  7.  per  tot.  The 
Statute  law  of  this  town  on  the  point 
is  also  worthy  of  notice.  Ordon,  van 
Assur,  en  AvaryeUf  pag,  81.  in  verbis : 
**  Insurance  may  also  be  effected  on 
ships  or  goods,  which  have  already 
sailed  from  the  place  where  the  risk 
of  the  insurer  is  to  begin,  provided 
the  time,  when  the  ships  or  goods 
sailed  or  left,  be  expressed  in  the 
policy ;  and  if  the  assured  has  caused 
the  time  of  departure  to  be  expressed 
in  the  i^olicy,  and  it  is  discovered 
that  the  ship  or  goods  had  already 
left  before  such  time,  the  insurers 
shall  not  be  liable  for  any  loss,  but 
shall  return  the  praemium  subject  to 
a  deduction  of  half  a  per  cent.  But 
if  the  assured  has  no  knowledge  of 
the  departure,  either  by  letter  or  in 
some  other  manner,  he  shall  cause  it 
to  be  stated  in  the  policy  that  he  is 
ignorant  of  the  departure,  and  also 
mention  the  date  of  the  letter  of  in- 
structions or  advice,  and  the  latest 
tidings  which  he  has  of  the  ship  or 
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Laws  of  King  Philip  of  the  year  1563.  tit.  Verzekering  of  Assu- 
rantie.  art,  8.  This  has  been  altered  by  the  customs  of  Amsterdam 
to  two-thirds.  Reciieil  van  de  costuymen  tot  Amsterdam,  cap.  30, 
aH.  10. 

And  with  respect  to  merchandise  and  goods,  that  thereof  at 
least  the  tenth  part  of  the  value,  which  they  have  cost  on 
purchase  or  otherwise,  must  remain  uninsured;  except  that  if 
merchandise  at  Antwerp  be  above  one  tliousand  pounds  Flemish, 
and  according  to  customs  of  Amsterdam  above  two  thousand 
pounds,  the  owner  thereof  may  insure  the  whole  of  the  excess, 
the  tenth  part  of  the  thousand  or  two  thousand  pounds  alone 
remaining  uninsured.     See  the  Laws  of  King  Philip  of  the  year 


goods ;  under  penalty  tbat  otherwise 
no  claim  shall  be  allowed  in  the 
policy.  And  if  the  person  insured 
has  caused  it  to  be  stated  in  the 
policy  that  he  is  ignorant  of  the  de- 
parture, and  it  is  found  that  the  ship 
or  goods  had  left  or  sailed  before  the 
date  of  giving  the  order  or  advice ; 
the  person  originally  insured,  if  he 
has  given  the  order  to  have  the  insar- 
ance  efifected,or  otherwise  the  person 
through  whomihe  order  or  advice  was 
given,  and  likewise  those  who  have 
forwarded  the  insurance  here,  either 
on  their  own  account  or  on  commis- 
sion, and  who  have  applied  for  and 
effected  the  same,  shall  be  obliged  in 
case  of  loss  or  damage  to  affirm  their 
ignorance  on  oath."  Finally,  it  may 
be  observed  that  although  this  con- 
tract may  be  made  both  orally  as  weU 
as  in  writing,  and  even  arises  tacitly 
through  the  payment  and  acceptance 
of  the  premium  ;  nevertheless,  by 
the  law  in  force  here  a  proper  policy 
thereof,  duly  passed,  and  sealed,  and 
signed  by  the  secretary  of  the  Assur- 
ance Chamber,  must  be  drawn  up 
and  executed  within  at  the  most 
fourteen  days.  Vid.  2de  Vervolg  op 
de  Handv.  p.  02.  We  may  also  ex- 
ecute in  addition  a  contract  of  JReae^ 
eurance^  that  is  a  farther  or  second 


assurance  afresh,  which  the  assured 
concludes  with  another  insurer,  euh* 
ject  to  all  good  or  bad  tidings,  which 
frequently  occui-s,  either  through 
failure  of  the  first  insurer  or  other- 
wise; the  assured,  however,  must 
through  the  messenger  of  the  As- 
surance Chamber  give  notice  of  the 
new  insurance  to  the  first  insurer, 
or,  in  case  of  his  insolvency,  to  the 
curator  appointed  in  his  estate.  Ac- 
cording to  an  old  custom,  the  names 
of  the  third  and  following  insurers 
in  one  and  the  same  policy,  cannot, 
without  consent  of  those  who  have 
signed  for  them,  again  be  cancelled 
or  removed,  unless  the  assured  him- 
self, or  some  one  else,  is  willing 
to  stand  good  for  the  cancelled  in- 
surers. Vid.  Handv.  Amst.  p,  541, 
and  Wagenaar.  Buchr.  van  Amat.  hk. 
3.  p.  438.  Wherefore  by  a  subse- 
quent provision  it  is  enacted,  that 
also  the  insured  and  the  second  in- 
surer shall  be  obliged  to  cede  all 
such  right  and  action  as  they  may 
have  against  the  first  insurer,  or  in 
case  of  his  insolvency  against  his 
estate,  vid.  Vervolg.  op  de  Handv.  L  c. 
both  in  this  respect  and  with  respect 
to  gross  average  and  Insurance  on 
Bottomry, 
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1563.  tit.  Verzekering.  art,  11.  and  the  Recueil  of  the  costuymen 
tot  Amsterdam,  cap.  80.  art.  4. 

§  5.  8rd.  Whenever  the  property  insured  perisheSi  or  becomes 
destroyed  of  itself,  without  any  external  accident,  the  insurer 
will  not  be  liable  for  the  same.  vid.  Costuymen  van  Antwerpen. 
tit.  54.  art.  15.  van  Amsterdam,  d.  cap.  80.  art.  27. 

§  6.  4th.  All  things  and  merchandise  may  be  insured  except 
the  freight  and  hire  of  the  master  and  sailors ;  nor  the  equipment 
of  shipsy  men's  lives,  powder,  lead,  necessaries  and  similar  things, 
which  are  made  use  of.  vid.  Laws  of  King  Philip,  tit.  van 
Verzekering,  art.  8.  9.  Costuymen  of  Amsteldam.  cap,  80.  art.  10. 
11.  and  art.  17.  24. 

§  7.  We  may  also  insure  ships,  wares,  goods  and  merchandise, 
which  at  the  time  of  insurance  have  already  perished,  been 
robbed  or  destroyed,  provided  the  person  insuring  was  ignorant 
hereof,  or  such  a  time  had  not  yet  elapsed,  that  he  must  have 
known  of  it,  a  distance  of  three  miles  being  counted  for  two 
hours.  Maritime  Laws  of  King  Philip,  tit.  Verzekering.  art.  4. 
Costuymen  tot  Antwerpen.  tit,  64.  art.  10.  tot  Amsteldam.  cap,  80. 
art.  20.  21. 

§  8.  Of  this  proper  notice  must  be  taken,  how  long  the  ships 
have  been  away  and  what  the  last  tidings  of  them  were,  which 
we  call  insurance  on  good  and  bad  tidings.  For  otherwise  an 
insurance,  effected  three  months  after  departure  of  the  vessel  in 
Europe,  Barbary  or  the  neighbourhood;  and,  in  more  distant 
places,  six  months  after  departure,  would  be  null  and  void. 
Costuym,  tot  Antwerp,  tit,  64.  art.  8.  tot  Amsteldam.  cap.  80. 
art,  6. 

§  9.  The  insured  may  not  let  the  master,  to  whom  he  entrusted 
the  cargo,  enter  or  call  at  any  other  ports,  or  prolong  or  vary 
the  voyage,  as  expressed  in  the  policy  of  insurance  [vid.  Neerl, 
Adr,  1.  C,  43.] ,  or  the  insurance  will  be  void,  unless  the  master 
was  obliged  through  necessity  to  enter  some  other  port,  without 
any  direction  from  the  insurer.  Maritime  Laws  of  King  Philip,  tit. 
van  Verzekering.  art.  6.  Costuym.  tot  Antwerpen.  tit.  54.  art.  12. 
Costuym.  van  Amsteldam.  cap.  80.  art.  7. 

§  10.  6th.  Insurance  commences  from  the  time  that  the  vessel 
is  lying  ready  for  sea,  and  the  insured  goods  ai'e  brought  to  the 
quay  or  bank,  or  in  boats  or  barges  in  order  to  be  loaded  on 
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board  the  vessel^  until  the  time  that  they  have  arrived  in  port 
and  have  been  freely  and  safely  landed  and  cleared  within 
twenty-four  hours.  And  whatever  loss  or  damage  has  in  the 
meantime  happened  to  the  goods  insured,  the  insured  must 
furnish  the  insurer  with  proper  notice  and  proof.  This  having 
been  done,  the  insurer  must  after  three  months,  under  security 
de  restituendo  if  afterwards  the  contrary  should  appear,  make 
good  the  loss  and  damage  to  the  extent  of  the  insurance.  And 
in  case  any  ship  or  goods  in  Europe,  Barbary  or  the  neighbour- 
hood, continue  absent  for  a  year  and  day ;  and  in  more  distant 
places  for  two  years,  without  in  the  meantime  any  tidings  being 
received  thereof,  such  ship  and  goods  ai*e  considered  as  lost,  and 
notice  thereof  may  be  given  to  the  underwriters,  and  after  three 
months,  payment  demanded  as  above.  See  the  Maritime  Laics 
of  King  Philip,  tit.  Verzekering.  art.  18.  Costuymen  tot  Antwerpen, 
tit,  64.  art.  4.  5.  7.  tot  Amsteldain.  cap.  80.  num.  4.  5.  28.  83.  (d). 


(d)  Add,  Loccenii  Ju$  Maritim,  I. 
2.  c.  5.  n,  9.  Out  of  the  Contract  of 
Insurance  two  actions  arise  :  one  at 
suit  of  the  assured  for  recovering  the 
loss  sustained  or  furnishing  of  secu- 
rity, or  restitution  of  praemium,  as 
is  mentioned  in  thepreTious  note;  and 
the  other  at  suit  of  the  underwriter 
for  payment  of  the  praemium  et  ad  in- 
tereste  and  if  judgment  follows  hereon 
it  has  this  advantage,  just  like  judg- 
ments in  ready  money,  ihat  the  con- 
demned party  need  not  be  ad- 
monished and  warned  to  satisfy  the 
judgment  before  execution  issues. 
(Gelooa-  d;  geeigenpaud :  as  to  which 
local  privilege  see  Boseboom.  Becueil. 
c^ .  31 .  &  32.  Holtrop's  Dictionary  in 
voce  Loospand. — Tr.)  Vtd.  Handv, 
I,  c.  en'<  vervolg.  mede  d,  I.  These 
actions  we  may  with  Yitriaiius.  univ. 


jus.  ctv.  pag.  555.  describe  prae^ 
scriptis  verbis,  ad  perseqnendumf  quod 
alUr  dltrri  debet  ex  naiura  hujus  con^ 
tradtis  vel  ex  pado.  Moreover,  the 
action  must  be  instituted  in  con- 
formity with  the  policy,  and  relate 
to  what  has  been  agreed  upon.  If 
the  praemium  has  not  been  imme- 
diately paid,  and  the  property  in- 
sured perishes,  the  underwriter  can*- 
not  withdraw  from  the  contract,  as 
was  the  case  according  to  the  written 
laws  in  contradibus  infwminaiis  ;  for 
not  only  is  this  distinction  (as  I  have 
pointed  out  already)  inapplicable 
among  us  at  the  present  day,  but 
this  contract  also  does  not  come 
tmder  this  category.  A  dd.  porro  van 
Zurck  L  c.  §24.  and  van  der  Schelling, 
iUd. 


CHAPTER   X. 


OP   A  LOAN  FOK  TJSE    {COMMODATUM), 

[GEOT,  nL  9.] 


Sect. 

1.  A  loan  for  use  defined. 

2.  By  whom,  and  for  what  things, 

it  may  take  place. 


Sect. 

3.  Of  the  obligation  of  the  person 

receiying  the  loan. 

4.  Of  the  obligation  of  the  person 

giying  the  loan. 


§  1.  A  Loan  for  use  (commodatum)  is  a  transaction^  whereby 
something  is  without  any  gain  lent  for  a  certain  use,  on  condition 
that  the  same  thing  shall  after  the  use  be  returned.  §  2.  instit, 
quib.  mod.  re  contrah.  ohl'ig.  1.1,1.  8.  JD.  commodat. 

§  2.  This  transaction  may  take  place  with  all  who  can  effectu- 
ally bind  themselves,  (which  we  have  already  discussed) ;  and  of 
all  property  both  moveable  and  immoveable,  l.  5.  §  6.  /.  1.  §  1. 
D.  commodatL  if  only  it  be  such  that  the  use  thereof  does  not 
amount  to  its  consumption.  L  8.  §  ult.  D.  eod,  and  even  also 
where  a  fungible  thing  has  been  lent  to  some  one  for  the  pui*pose 
of  display.  {.  8.  §^n.  L  4.  D,  eod. 

§  8.  The  person  receiving  the  thing  lent  is  obliged,  after  he 
has  used  the  thing,  to  return  it  in  the  same  state  in  which  it  was. 
§  2.  Insiit.  quib.  mod.  re  contr.  oblig.  I.  7.  I.  5.  §  9.  D.  commodati. 
Whatever  damage  or  injury  is  by  his  smallest  neglect  caused  to 
the  property  lent  must  be  made  good  by  the  borrower.  §  1.  Inst, 
quibus  mod.  re  contr.  oblig.  and  if  he  use  the  property  lent  in  a 
manner  different  from  that  agreed  upon  he  his  guilty  of  theft.  §  6. 
Inst,  de  obligat.  quae  ex  de  lict.  But  this  does  not  correspond 
with  our  daily  practice,  which  is  a  little  more  careful  of  the 
good  name  of  the  parties  in  this  matter,  arg.  I.  88.  D.  ad  leg. 
Jul.  de  adulter.    And  it  is  sufficient  that  in  case  of  misuse  or 
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wilful  neglect  the  lender  (conDnodans)  is  recompensed  for  the 
damage  if  any.  L  8.  §  2.  D.  commodatu  For  an  accident  without 
his  fault,  or  for  anything  which  meanwhile  has  happened  to  the 
thing  by  reason  that  the  lender  neglected  to  receive  it  back,  the 
receiver  (commodatarius)  is  likewise  not  liable.  L  18.  in  or.  &  §  tdU 
D.  commodate  Z.  6.  §  4.  &  §  7.  D.  €od,  L  62.  §  l.D.  adleg.Aquil, 
§  4.  On  the  other  hand,  although  the  lender  receives  no  reward 
for  his  loan,  he  is  nevertheless  obliged  to  let  the  receiver  use  the 
thing  for  the  time  agreed  upon  or  for  a  reasonable  time.  And, 
if  he  has  knowingly  lent  out  anything  not  proper  or  fit  for  the  use 
for  wliich  it  was  intended,  he  will  be  liable  to  make  compensation 
for  the  loss  which  the  receiver  of  the  thing  lent  may  sustain 
thereby.  L  17*  §  8.  L  18.  §  pen.  d  I.  pen,  D.  commod.  and  also 
for  the  expenses  which,  above  the  value  of  the  use,  have  necessarily 
and  in  good  faith  been  bestowed  on  the  thing,  d.  L  18.  §  2.  Z>. 
commod.  (a). 

(a)  Those  who  desiro  more  informa-  contra  juiid.  Wolf.  Jus,  Nat  cap.  9. 
lion  on  this  subject  may  consult  the  §  515.  et  seq.  and  Monsr.  Lusac  daii9 
comincntaiores  ad  D,  tit  commcdati  vfl      la  Not  au  §  520. 


CHAPTER    XL 


OF    DEPOSIT. 
[GEOT.  in.  7.] 


Sect. 

1.  Deposit  defined. 

2.  Of  placing  a  thing  in  the  hands 

of  the  Jadge.     Its  different 
kinds. 

3.  Voluntary. 

4.  Inyolantary. 

5.  Sequestration  under  a  third  per- 


Soct. 

son,  and  when  neoessar}*. 
G.  How  placing  a  thing  in  court, 
sequestration,     and     deposit 
differ  from  each  other. 

7.  Of  consignation  money. 

8.  Of  the  obligation  of  the  depo- 

sitary and  depositor. 


§  1.  D£PosiT  is  a  transaction  whereby  a  person  gratuitously 
undertakes  to  take  care  of  another's  property,  and  to  restore  it 
whenever  the  depositor  wishes  it.  Z.  1.  P.  depositi,  §  instit,  quib. 
mod.  re  contr,  ohlig. 

It  would  be  in  vain  to  doubt  whether  among  us  a  deposit  of 
immoveable  property  can  also  exist,  for  if  a  piece  of  land  or  house, 
with  respect  to  which  two  persons  have  a  dispute,  can  be  placed 
under  the  care  and  direction  of  the  judge,  Inatr.  van  den  Hove, 
art.  89.  L  5.  d:  seq.  L  17.  D.  depoaiti.  why  then  may  not  the  same 
also  he  said,  where  there  is  no  dispute,  to  be  given  for  the  purpose 
of  taking  care  thereof,  and  be  called  deposit  whenever  it  is 
entrusted  to  the  supervision  and  care  of  another.*  arg.  l.  unic. 
Cod.  de  prohibit,  sequestratione  pecun.  cap.  1.  d^  seqiiestrat.  in 
clementin  (a). 


*  [QrotiuB  is  of  a  contrary  opinion. 
Introd.  in.  7.  5  5.— Tb.] 

(a)  Add.  d.  Voet.  Diged.  tit.  de- 
poiiti  vel  contra,  n.  3.  Deposit  is 
further  divided  into  voluntary  and 
miserable  {miserahiU  dtpontum), 
which  takes  place  in  case  of  fire, 


flood,  tumult,  and  other  misfortune, 
and  with  regard  to  which  this  pecu- 
liar rule  applies,  according  to  the 
Boman  law,  that  if  the  depositary 
denies  the  receipt  of  the  thing  he  is 
bound  to  restore  twofold,  which  ap- 
pears still  to  be  observed  in  Fries- 
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Next  to  deposit  comes  placing  a  thing  under  the  judge. 

§  2.  Placing  a  thing  under  the  judge  is  the  securing  of  a  thing, 
about  which  there  is  a  doubt  or  dispute,  under  the  judge.  This 
is  of  two  kinds,  voluntary  and  involuntary. 

§  8.  Voluntary,  as  where  my  creditor  will  not  receive  what  I 
owe  him  in  the  manner  in  which  I  oiSer  it ;  or  where  I  do  not 
know  to  whom  I  shall  pay,  and  a  dispute  arises  thereon ;  in  such 
a  case  I  may  cause  the  same  to  be  tendered  to  him  with  open 
pursie  in  ready  money,  and  place  the  same  under  the  judge  at  cost 
of  the  losing  party,  in  order  to  stop  the  running  of  interest 
thereon  (6). 

Which  is  taken  so  strictly,  that  the  bare  tender  and  offer  to 
place  the  same  in  court  is  not  sufficient  to  stop  the  interest,  but 
actual  placing  under  the  judge  must  follow  thereon,  and  the 
debtor  free  his  hands  by  the  actual  deed.  I,  1.  §  idt  I,  7.  D.  L  6. 
l.  19.  Cod.  nsnris.  junct  L  84.  D.  eod,  <k  L  28.  JD.  de  pignorat. 
act.  l.  14.  D.  de  condict.  indeUti.  I.  226.  D.  de  Regul.  Jtir.  As 
has  been  pointed  out  mite,  ch.  vii.  §  9.  this  money  may  alwa3*s 
be  taken  up  by  the  creditor  under  security.  But,  if  it  be  after- 
wards found  that  another  had  a  better  right  to  the  same,  he  will 
be  obliged  to  restore  it  with  interest  thereon,  for  he  who  is  obliged 
to  restore  a  thing  must  return  it  with  all  fruits  and  profits  enjojxd 
by  him,  or  which  might  have  been  enjoyed  by  him.  I.  88.  §  4.  D. 
rfe  usur.  junct.  L  88.  ^Jinal  D.  adleg.falcid.  L  final.  Cod.  de  petit, 
heredit.  vid.  Sande.  lib.  8.  tit.  14.  def.  12. 

§  4.  Involuntary,  where  the  securing  of  a  disputed  thing  is  by 
provision  entrusted  to  some  one  by  the  judge.  I.  unic.  Cod.  de 
sequestr.  pectin.     This  may  happen  for  different  reasons. 

§  5.  For  instance,  if  there  be  any  apprehension  that  the  con- 
tending parties  may  forcibly  deprive  each  other  of  the  possession 
of  the  thing.  L  13.  §  8.  D.  de  nsvfr.  or  where  there  is  any  fear 
that  the  thing  will  in  the  meantime  be  made  useless,  or  the  pos- 
sessor cannot  be  trusted  with  it  and  is  unable  to  give  security.  L 
22.  §  8.  D.  solut.  matrim.  1. 7.  §  2.  D.  qui  satis.  In  which  case  the 
property,  with  regard  to  which  the  dispute  exists,  is  not  only 
placed  under  the  judge,  but  also  entrusted  to  a  third  party,  and 

land.  vid.  Huber  Heed,  Regtsgel.  pag.      Groenewegen  ad  hi,  D.  d,  t 

433.  w.  9.    But  this  double  restitu-  (6)  Con/,  Huber  I.  c.  n.  11.  et  ieq. 

lion  cannot  apply  among  us.  vid. 
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this  is  commonly  colled  sequestration,  and  he  who  accepts  the 
same  sequester.  I.  5.  cf  seq,  L  17.  D.  depositi.  L  110.  Z).  dc  verb. 
signific.  (c). 

§  6.  It  differs  from  deposit  in  this,  that  deposit  is  accepted 
gratuitously,  whereas  in  sequestration,  or  placing  under  the  court, 
the  person  who  accepts  the  same  is  remunerated  for  it.  L  5.  §  2. 
D.  d^positi.  Again,  that  which  is  given  by  way  of  deposit  may  be 
claimed  back  at  all  times.  L  1.  §  22.  &  §  45.  I),  depositi ;  that 
which  is  sequestrated  not  sooner  than  after  decision  of  tlie  case ; 
and  that  which  is  placed  under  the  judge  not  otherwise  than  by 
giving  securit3\  Further,  there  exists,  so  far  as  this  right  is 
concerned,  very  little  or  no  difference.  L  5.  §  1.  /.  9.  /.  17.  D. 
depositi  (d). 

§  7.  In  placing  a  thing  in  the  hands  of  the  Court,  a  payment. 


(c)  Add,  Voet.  I,  c.  n.  14. 

(d)  It  is  also  worthy  of  note  that 
many  eminent   jurists    have    con- 
sidered sequestration,   and    placing 
under  the  court,  as  similar  to  attach- 
ment or  arrest,  vid.  Qail.  iractat.  de 
arr.  c,    11.  n.   3.     Peckius  de  jure 
sistendi,  c.  1.  n.  4.  and  others  again 
have  drawn  many,  although  unsuit- 
able, distinctions,  vid,  Beiiichii  concl, 
pradicabU,  p,  1.  concJ,  73.  7i.  7.    But 
let  ns  hear  Mr.  Boey,  Woordentolky 
ft.  2.  p.  653.    In  practice  we  under- 
stand,   says    he,    *'  by  sequester  a 
third  person  independently  of   the 
contending    parties,    appointed    by 
authority  of  Uie  Judge  or  by  mutual 
consent,  to  take  care  of  or  manage 
something,  with  respect  to  which  a 
dispute  exists,  of  which  he  is  the 
custodian,  with  a  duty  to  restore  it 
to  him  who  is  pronounced  to  be  en- 
titled thereto."    As  arrest  or  attach- 
ment consists  in  the  legal  detention 
of  the  debtor's  person  or  property  by 
the  creditor,  and  chiefly  takes  place 
either  to  found  jurisdiction  or  to  ob- 
tain satisfaction  of  his  claim,  and  to 
secure   the    same,    every    one    can 
readily  perceive  the  real  distinction 
between  the  two ;  for  what  Borlich, 
^  c.  (with  respect  to  the  preference 

vou  n. 


which  the   last  mentioned  remedy 
aObrd&i)  mentions  as  being  tho  dis- 
tinction does  not  obtain  with  us  in 
IloUand.     Ilere  a  word  may  also  be 
said  about  consignation  j  with  regard 
to  which  Mr.   Boey  likewise  aptly 
observes,  that  it  is  the  custody  of 
money  or  something  else,  i.  e.,  move- 
able and  of  value,  in  the  hands  of 
the  Judge,  or  public  person  authoiized 
thereto,  the  expression  being  derived 
from  consignure^  to  seal.     Consigna- 
tion takes  place  after  refusal  of  a 
previously  made  oblation  and  ofl'cr 
of  what  wo  owe,  and  has  this  effect, 
that  tho  debtor  is  thereby  completely 
absolved,  and  consequently  (there  is) 
a  stoppiag  of  the  course  of  interest, 
a  discharge  of  hypothecs,  and  release 
of  sureties ;  however,  the  verbal  offer 
of  a  liquid  debt,  as  has  already  been 
observed  by  me,  has  the  same  effect 
whenever  the  same  is  judicially  de- 
tained.      Add,  Huber  llechtsgel,  p» 
m.  531.      There  is  also,   as  is  well 
known,  the  ohsignatio  solemnis  which 
takes  place  of  chests^  chamhera,   etc, 
upon  authorisation,  as  to  which  see 
Voet.  in  comment,  I,  c.  n,  16.  ;  Namp' 
tiascment  is  treated  of  in  chapter  XV. 
infra^ 
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which  we  call  consignation  money,  is  generally  made  for  the  care 
taken,  for  every  pound  Flemish  a  double  stiver,  or  one  and  a 
half  per  hundred ;  but  in  the  case  of  sequestration  the  amount  of 
payment  is  discretionary  (c). 

§  8.  The  depositary  is  obliged  to  take  care  of  the  thing  as  his 
own,  and  to  return  it  at  the  request  of  the  depositor,  or  other- 
wise, where  the  dispute  between  the  contending  parties  has  termi- 
nated, together  with  all  fruits  and  profits  derived  therefrom.  L  1. 
§  24.  D.  depositi.  And  if  any  damage  has  been  caused  to  the 
thing,  through  his  intentional  neglect  or  mala  fides,  he  will  be 
obliged  to  make  compensation.  I.  82.  D.  cod.  Against  this 
the  depositary  can  only  claim  to  be  compensated  for  whatever  he 
has  necessarily  or  usefully  expended  upon  the  thing.  Z.  5.  L  28. 
Z>.  depoaiti  (/) ;  except  in  placing  a  thing  in  Court  and  sequestra- 
tion, where  (as  has  been  already  stated)  the  depositary  is  also 
paid  for  his  trouble  and  care. 

(e)  See  inter  alia  the  Foinden  van  etc,  appointed  by  the  Scheepenen,  28. 

Ordre   issued   by  the    Ilonhle,    the  January,  1773. 

Schecpenen  of  the  town  of  Amsterdam,  (/)  Add.  A.  A.  ad  §  3.  Inst,  quib, 

confirmed    31.  Jan.   1764,    together  mod,  re  contr,  ahlig.  and  van  Zurck. 

with  the  Instrudie  en  Reglement  for  Cod.  p.  m.  1004. 
the  guardians^  curators,  sequestrators. 


CHAPTER    XII. 


OF   PLEDGE  AND   MOETGAGE. 


[GEOT.  III.  8.  AND  H.  48.] 


Sect. 

1 .  Fledge  defined. 

2.  Pledge  of  moveable  or  immoye- 

able  property. 

3.  Of    mortgage.      Its    different 

kinds. 


Sect. 

4.  General  or  Bpcciol  mortgage, 

how  effected. 

5.  Of  the  coyenants  and  conditions 

usual  in  mortgages. 


§  1.  Pledqe  is  an  agreement  by  which  we  deliver  something  to 
another  in  security  of  his  claim.  §  tilt  instiU  quib.  mod.  re  contr, 
oblig.  I.  238.  §  2.  D.  de  Verb,  signific. 

§  2.  It  is  either  the  giving  in  pledge  of  moveable  property,  or 
hypothec  and  mortgage  by  which  immoveable  property  is  bound 
without  actual  delivery.  But  these  terms  are  generally  used 
without  distinction,  except  that  mortgage  is  effected  by  writing 
and  before  the  magistrate  of  the  place  where  it  is  done  or  the 
property  is  situated ;  (but)  giving  in  pledge  may  also  take  place 
without  more,  and  privately  (onder  de  hand),  as  pand  terminne.* 

§  3.  Mortgage,  again,  is  either  conventional,  or  tacit  by  opera- 
tion of  law. 

Conventional  Mortgage  is  either  of  all  property  in  general, 
otherwise  (termed)  general  mortgage,  or  of  this  or  that  pro- 
perty in  particular,  otherwise  (called)  special  mortgage  or 
hypothec. 

§  4.  In  case  of  a  special  mortgage  or  hypothec  of  immoveable 
property,  simple  delivery  is  not  sufficient,  but  this  must  be 
testified  in  writing  by  the  public  authority  of  the  place  where 
the  property  is  situate,  and  be  registered   there  in  a  general 

*  IPand  ter  minne — a  pledge  of  moveables  by  simple  delivery  to  the 
creditor.— Tb.] 

0  % 
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Register  (a) ;  and  in  addition  the  40th  penny  of  the  sum  for 
which  it  has  been  encumbered  and  mortgaged  must  be  paid  for 
the  benefit  of  the  State.  Plac.  2.  May  1529.  Grot.  Introd.  2. 
ch,  48.  §  30.  But,  in  the  case  of  a  general  mortgage,  it  is  suffi- 
cient that  it  take  place  before  a  judge  in  Holland  without  dis- 
tinction, provided  only  the  40th  penny  be  paid.  Politic.  Ordon. 
art.  35.  Plac.  den.  40.  j)(?;i.  art.  1.  10.  11.  But  on  account  of  the 
uncertainty  of  that  for  which  it  is  actually  mortgaged  in  par- 
ticular, the  payment  of  the  40th  penny  is  not  fixed  thereon 
further  or  otherwise  than  when  thereby  preference  has  been 
enjoyed  for  the  full  debt ;  but  the  payment  thereof  is  not  observed. 
And  to  the  town  of  Amsterdam  tlie  privilege  was  granted,  in  the 
interests  of  commerce,  that  general  mortgages,  which  are  called 
there  Schepenkennisseriy  shall  have  the  same  right  as  special 
mortgages  and  be  entirely  released  from  the  40th  penny,  and 
that  general  mortgages,  passed  before  the  magistrate  of  another 
place,  with  respect  to  property  situated  there,  should  have  no 
validity  according  to  the  Grant  of  8.  May  1594.  So  that  in  that 
town  a  general  mortgage  not  subject  to  the  40tli  penny  went 
before  a  subsequent  special  mortgage,  and  had  the  same  eflfect  as 
a  special  mortgage,  Knstinghrieven*  alone  excepted,  as  appears 
more  fully  from  the  said  Grant.  Wherefore  at  Amsterdam  none 
but  general  mortgages,  otherwise  termed  Sche2)enkennisse,\  were 
given  ;  and  the  parties,  without  payment  of  the  40th  penny,  had 
the  same  privilege  as  special  mortgages,  subject  in  other  places  to 
the  40th  penn3\  But  upon  complaint  of  the  other  towns  the 
said  grant  was  by  a  general  Admonition  and  order  of  the  States 
of  Holland,  on  5.  February  1665.  sufficiently  abrogated  as  fol- 
lows :  "  That  under  no  mortgages,  general  or  special,  howsoever 
the  same  may  also  be  called,  any  preference  shall  be  enjoyed 
either  upon  moveable  or  immoveable  property,  except  in  so  far 
as  the  40th  penny  thereon  shall  have  been  paid  to  the  State  at 
the  time  of  executing  the  said  mortgage  "  (6). 

(a)  Vid.  Politicqne  Ordon,  art.  SI .  &  f  [Scheepoikenniaf  so callodhec&Mse 

SS.etlaiQQYl.  Advy8h.voL2.con8,261.  tho  mortgage  was  executed  before, 

*  IKustiiigbrieven — a  deed  of  mort-  and  with  the  knowledge  {ke7im8)of, 

gage  passed  to  secure  in  whole  or  the  Magistrates  {Scheepen&ii)  of  the 

part  the  purchase  money  of  iramove-  town. — Tr.] 

able  property,  cf.  Grot.  II.  48.  40.  -  {h)  Vid,  Or.  PIdb.  vol.  3.  fol  1005. 

Tb.]  However,  by  virtue  of  art,  36,  of  the 


Ch,  xn.] 


[GEOT.  in.  8.  AND  H.  48.] 


85 


General  and  special  mortgage  are  generally  effected  expressly ; 
special  mortgage  thus  :  under  mortgage  specially  of,  etc.  and  fur- 
ther generally,  etc. ;  and  general  mortgage  thus  :  under  mortgage 
generally  of  all  property,  etc.  (c).     However,  if  certain  immoveable 


placaat  of  22.  June  1695.  Or.  Flcth. 
vol.  4.  fol.  905.  all  obligations  on  the 
Orphan  Chamber  in  favour  of  or- 
phans,   whose    property    has    been 
brought  into  the  Orphan  Chamber 
and  placed  under  administration  of 
the  orphan  masters,  are  exempted 
from  i>ayment  of  the  40th  penny; 
(likewise)  all  mortgages  introduced 
by  the  written  Eoman  laws  by  virtue 
of  legal  hyx>othec,  and  consequently 
adopted    in    the   practice   of    this 
countiy  ;    foreign  bottomry  bonds ; 
mortgage  deeds  {kmiingen)  on  pro- 
perty sold,  and  pledges  of  moveables 
by  simple  delivery  {panden  ter  minnc). 
(c)  The  most  accurate  division  of 
pledge  is    given    by  Huber.   Heed. 
Bechtsgel.  Ik.  2.  ch.  46.  et  aeq.     The 
clause    commonly  inserted   in    our 
Notarial   Deeds  at    the  end    under 
mortgage  of  the  appearer^s  person  and 
property  according  to  law,  gives  rise 
to  no  hjrpotheo  or  preference,  the 
person  in  whose  favour  such  a  clause 
is  inserted  remaining  but  a  chiro- 
graphic creditor,  vid.  Jlandv.  p,  535. 
con/,  porro  cl.  Voet.    ad  Digest,  lib. 
20.  at.  1.  unless  the  40th  penny  and 
a  tenth  is  paid  to  the  State.  Or. 
placaatb.  vol.  6.  fol.  1032.     Moreover, 
with  reference  to    property,  which 
may  be  given  in  pledge,  we  must 
observe  that  herefrom  are  excepted, 
Ist,   property  attached ;    2nd,  pro- 
perty sequestrated  by  public  autho- 
rity; 3rd,  property  of  minors  without 
(judicial)    decree ;     4th,     fideicom- 
missary    property ;     6th,    proi)orty 
brought  by  the  wife  into  the  mar- 
riage, where,  by  ante -nuptial  contract, 
community  has  been  excluded,  and 
the  administration  and  alienation  of 
the  property  have  been  taken  from 
the  husband  and  expressly  reserved 
by  the  wife,  unless  the  wife  consented 


to  such  alienation;  for  by  law  the 
wife  has  an  action  of  reclaim  (re- 
dame)    of    everything,    which    the 
husband  without    her  consent  has 
alienated    contrary   to    such    ante- 
nuptial contract,  vid,  cl.  Voet.  ad  tit. 
de  pact,  dotal,  n.  21.  ibique  cit.;  6th, 
the  weapons  of  soldiers,  vid.  Artikel- 
brief,  art.  71.  (fc  72.;  7th,  things  in 
litigation,  except  in  so  far  as  they 
may  be  sold;  8th,  things  belonging 
to  another,  except  where  they  have 
been  lent  or  otherwise  entrusted  to 
some  one  without  consent   of   the 
owner.*  Conf.  DD,  ad  tit,  D.  quae  res 
pignoriy  c&c.      Finally,  with  respect 
to  pledge  we  must  also  bear  in  mind 
what  is  said  in  vol.  1.  bk.  2.  cA.  7.  §  10. 
11.  and  post,  ch.  13.  §.  2.   As  regards 
property  of   the    country   and    the 
church,  see  Huber.  praeled,  p,   m. 
1047  et  seq.    We  must  also  observe, 
that  the  laws  do  not  require  any 
actual  ownership  in  the  pawnor,  but 
deem  it  sufficient  if  he  can  show  any 
right  to  the  pledge,  whence  also  a 
pawn  may  be  given  in  pledge,  tit. 
Cod.  si  pign.  pigiior,  dat.  sit.     In  the 
same  way  a  partner  may  mortgage 
a  thing  belonging  to  the  partner- 
ship, the  copartners  having  only  an 
action    against    him    for    damages 
without  more.    Neostad,  Cur.  IIoll. 
decis.  4.  Nostr.  cens.  for.  p.  1,  lib.  4, 
cap.  7.   71.  21.   but  see  also  infra, 
ch,  13.  S  5.      With  respect  to  the 
pacts,  which  take  place  in  mortgage, 
we  must  discuss  these  a  little  more 
in  detail.     First,  there  is  the  jxidum 
antichresis,    whereby    the    creditor 
accepts  the  use  of  the  thing  mort- 
gaged, which  is  given  in  the  place 
of  interest  until  the  debt  has  been 

*  [Vid.  infra,  ch.  13.  §.  4.  at  in 
7iotis. — ^Tb. 
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property  is  sold,  upon  which  there  exists  an  annual  rent,  or  upon 
which  something  else  is  otherwise  annually  imposed,  as  for 
instance  a  quai*t  of  butter  or  a  muid  of  grain,  to  be  paid  annually 
out  of  the  fruits  of  this  or  that  particular  piece  of  land,  we  would 
understand  that  said  property  or  land  was  specially  bound  thereto 
without  any  further  stipulation.  Covarmv.  in  cap.  Raynut  §  lO. 
num.  8.  versic.  est  iamen  diibiuno.  Alciat  in  I.  lylehs.  §  ingyius.  Z>. 
de  verhor.  Sig7iiJicatio7ie.  Math,  de  Afflict,  decis.  162.  7ium.  2. 
Boer  dccis.  66.  Molinae.  ad  consuetud.  Parisiens.  tit.  2.  §  58. 
gloss,  2. 7unn,  19.,  and  so  it  has  been  decided  according  to  Sande. 
lib.  8.  tit.  12.  defin.  8. 


paid,  and  this  stipulation  is  in  our 
Dutch  tongue  very  aptly  and  pre- 
cisely called  Pandgenot  (or  the  use  of 
the  thing  pledged),  as  to  which  see 
the  text,  §  5.  Voet.  I.  c.  n,  23.  and 
Cms.  for.  p.  1.  lib,  4.  ch.  8.  This 
pandgenot  is  either  express  or  tacit, 
as  where  a  fruit-bearing  thing  is 
pledged  to  the  creditor  for  the  money 
advanced  and  no  interest  stipulated 
for.  This  however  rarely  occurs  in 
practice,  vid,  Ilubcr.  I.  c.  7i.  7.  (Si 
S.  Stryckius  de  cautela  contract:  sect. 
2.  cfip,  4.  §  22.  In  the  next  place, 
there  is  the  pactum  commissorium,  or 
right  of  loss  of  property  in  case  of 
non-payment,  which  Grotius,  Inir. 
hk,  2.  ch.  48.  §  41.  n.  61.  says  is  not 
allowed,  and  this  is  undoubtedly  so 
far  true,  that  if  the  property  pledged 
is  worth  more  than  the  debt  (which 
can  be  proved  by  the  valuation  of 
impartial  and  competent  men),  or 
realizes  in  case  of  a  sale  more  than 
the  debt,  the  surplus  will  not  go  to 
the  creditor  but  must  be  handed  to 
the  debitor  as  belonging  to  him,  and 
therefore  the  abuse  being  removed, 
I  do  not  see  why,  at  the  same  time, 
the  beneficial  use  should  cease.  Conf. 
Voet.cZ.  t,  n.  25.  <fc  26.  Hubor.  inprae- 
led,  p,  m,  1038.  If,  however,  regard 
being  had  to  the  prohibition  against 
the  use  of  the  lex  commissoria,  we 
have  an  objection  against  it,  we  can 
then  give   it   the  proper   name  of 


pactum  empti  pignoris,  Conf.  StrycktnS 
I,  c.  §  38.  Thirdly,  that  the  pledge 
shall  not  be  redeemed  within  the 
time  fixed,  which  is  to  be  considered 
so  far  valid  that,  if  the  redompUon 
takes  place  sooner,  the  interest  for 
the  full  year  must  be  paid  and  six 
months'  previous  and  proper  notice 
and  publication  made ;  otherwise, 
however  much  the  I.  15.  D.de  annuta 
legaiis  together  with  the  I.  56.  §  ult, 
D.  locati.  supplies  sufficient  argu- 
ment, the  words  of  H.  Grotius, 
Introd,  Bk.  3.  ch.  14.  §  15.  even  if  it 
be  stipulated  that  within  a  certain 
time  the  redemption  should  he  effected 
and  not  afterwards^  such  would  be 
invalid,  supported  by  several  statutes 
and  founded  in  equity,  would  en- 
tirely conflict  therewith.  See  also 
Qroenewegen  on  this  passage. 
Fourthly,  the  stipulation  of  posses- 
sion per  clausulam  constituti,  as  to 
which  see  Huber.  ffeedend.  Begtsgd. 
n.  11.  &  12.  Fifthly,  that  the  pro- 
perty pledged  may  within  a  certain 
time,  the  debt  remaining  unpaid,  bo 
freely  sold."*^  Sixthly,  that  the  pledge 
shall  not  be  sold  within  a  stipulated 
time,  although  the  debt  remains  un- 
paid. And  further,  that  by  destruc- 
tion of  the  thing  the  debt  shall  be 
extinguished,  as  in  Bottomry. 

*  [Cf.  V.  d.  Keessel.  Th.  439,  and 
post,  bk.  V.  ch.  8.  §  3.— Tr.] 


Ch.  Xn.]  [GBOT.  m.  8.  AND  H.  4S.]  87 

§  5.  The  stipulations  in  pledge  or  mortgage  were  various^  of 
which,  besides  the  general  stipulation,  this  one  alone  is  in  use 
among  us,  viz.,  that  the  fruits  of  the  property  pledged  shall  go  to 
the  creditor  for  the  interest  of  the  principal  sum,  which  is  due 
to  him,  if  only  the  debitor  retains  the  power  of  at  all  times 
redeeming  his  property.  Zypae.  Not.  Jur,  Belg.  de  pignor.  act 
Saude.  lib.  8.  tit.  12.  defin.  11.  vvlgo  antichresis  dicta  [vid.  Molin. 
d^  Usur.  qwust.  85.  n.  259.  et  seq.  Gail.  2.  ohs.  8.]  In  which 
case,  if  the  fruits  of  the  property  mortgaged  amount  to  more  than 
the  interest  of  the  principal  sum,  for  which  the  property  was 
mortgaged,  the  surplus  must  go  in  reduction  of  the  principal  sum. 
per  I.  14.  Cod.  de  Usuria.  Sande.  d.  Ub.  8.  tit,  12.  dejin.  10. 
Tacit  mortgage  is  that  which  takes  place  by  operation  of  law, 
and  goes  before  all  other  subsequent  mortgage,  as  is  specially  men- 
tioned in  the  following  chapter. 


CHAPTER   XIIL 


OF   TACIT    HYPOTHEC   AND    PREFEEENCE    OE   BIGHT   OF 

PKIORITY. 
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3.  Of  a  mortgage  by  a  bankrupt, 

and  how  far  it  is  effectual. 
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oevcral  mortgages  of  the  same 
kind,  and  their  order. 

8.  Of  tacit  hypothec  by  operation 

of  law,  whore  and    in  what 
cases  it  arises. 
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§  1.  The  right  of  mortgage  or  pledge  is  the  security  of  having 
one's  claim  satisfied  out -of  the  property  pledged  or  mortgaged^ 
before  others  who  have  not  a  prior  or  better  right  (a). 

§  2.  Such  a  mortgage  may  be  constituted  of  all  kinds  of  pro- 
perty, moveable  and  immoveable.  Z.  238.  §  2.  D.  de  Verb,  signif. 
and  of  all  rights  which  we  have  over  any  property ;  such  as  usu- 
fruct, feudal  propert}^  emphyteusis  and  real  servitude.  L  21. 
D.  de  pignor.  L  1.  Cod.  si  pign.  pignori  dat,  L  4.  Cod.  quae  res 
pignoHy  and  by  or  through  all  persons  who  can  alienate  their  pro- 
perty, or  effectually  bind  either  themselves  or  their  property ;  of 
which  we  have  treated  in  its  proper  place. 

§  3.  A  mortgage  or  pledge  made  by  a  bankrupt,  to  the  preju- 
dice of  his  creditors  shortly  before  bankruptcy,  cannot  hold  good, 
especially  of  moveable  property.  To  prevent  tliis  a  certain  time 
previous  to  bankruptcy,  or  becoming  insolvent,  and  other  neces- 
hsvy  regulations  were  fixed  in  several  cities,  as  has  been  pointed 
out  more  fully,  ante,  bk.  II.  ch.  vii.  §  8  (b). 

§  4.  We  cannot  pledge  the  property  of  another,  in  so  far  as 
the  owner  may  suffer  any  damage  thereby.  I.  pen.  Cod.  si  aliena 
res  pignor.  I.  1.  Cod,  si  pignus  pignor  datum  sit.  Except  that 
among  us,  whatever  is  pledged  or  mortgaged  in  the  Bank  of  Loan 
or  Lombard  holds  good,  although  it  belongs  to  some  one  else. 
Moreover,  in  order  that  no  one  should  in  future  be  defrauded 
through  the  fault  or  omission  of  him,  who  has  entrusted  his 
property  to  a  dishonest  person,  it  has  also  been  established  that 
if  a  person  has  without  authority  sold,  pledged,  or  in  any  other  way 
alieriated  property  entrusted  or  lent  to  him,  the  owner  of  such 
property  shall  have  no  further  right  against  him  who  has  bond 
fide  acquired  the  same  than  that  of  redeeming  the  property  at  the 
price  for  which  it  has  been  sold  or  pledged.     See  Costuym.  of 


(a)  With  regard  to  mortgage  by 
operation  of  law,  we  may  further 
oonsnlt  the  commentators.  Ad  Diy. 
Ut,  quib.  ex  cam,  pign,  tacite  m)}trah, 
lib.  20.  tit.  2. 

(h)  Vid,  Amst.  Secret,  p,  53.  and 
Ordonn.  van  D,  B,  K,  art,  12.  in 
verbis'.  "  Such  that  likewise  all 
transfers,  cessions,  and  pledges  given 
in  security  of  old  debts  (with  respect 


to  which  it  is  provided  by  Statute 
of  3  December,  1644,  that  the  same 
shall  not  be  valid  if  made  within  four 
weeks  prior  to  insolvency)  shall  be 
inefifectual  and  invalid  if  the  same 
are  passed  or  given  within  twenty- 
eight  days  before  the  estate  is  sur- 
rendered to  commissioners  to  havo 
the  same  placed  under  sequestra- 
tion." 
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Antwerp,  tit.  58.  art.  5.  Neostad.  Suprem.  Cur,  Holl.  decis.  86.* 
[Groenew.  ad  §  16.  Inst,  de  obi.  quae  ex  del.  Matth:  j>a- 
ra^m.  Jur.  paraem.  7.  n.  7.  Van  Leeuwen  has  subsequently 
maintained  the  contrary  in  his  Cens.for.  4.  7.  15.]  (c). 

§  5.  If  any  one  has  pledged  and  encumbered  a  portion  of  a 
thing,  which  he  holds  in  common  with  another,  then  (according 
to  the  Civil  law),  on  a  division  of  the  thing,  both  portions  thereof 
were  subject  to  the  pledge.  I,  7.  §  idt.  D.  quibus  mod.  pign.  vel 
hypothec,  solv.  I.  31.  D.  de  imt  et  tisiifructu  legato,  I.  3.  §  tdt.  D. 
qui  pot.  inpignor.  I.  6.  §  8.  L  1.  §  tdt  D.  commun.  ditid.  1. 10.  §  tilt* 
I.  20.  D.  eod.  But,  in  course  of  time,  with  a  view  of  diminishing 
litigation,  L  21.  D.  de  reb.  credit.  L  63.  D.  de  cond.  it  has  also 
been  introduced  that  the  pledge  and  encumbrance  only  affect  that 
portion  of  the  thing,  which  on  a  partition  falls  to  the  share  of  the 
debtor.t  facit  I  13.  §  17.  D.  de  act.  empt.  Such  was  the  opinion 
of  the  Com't  at  Paris.  Mornac.  ad  d.  L  7.  §  ult.  D.  quibus  mod* 
pign.  vel  hpyoth.  solv.  Annae  Robert,  rer.  judicat.  lib.  3.  cap.  ult* 
in  Frida.  Sande.  lib.  3.  tit.  12.  dejin.  26.  and  by  the  Court  of 
Holland.  Neostad.  decis.  16.  vers,  secunda  quaestio  (d). 

§  6.  Although  the  creditor  is  not  the  owner  of  the  property 
pledged  and  mortgaged,  it  has  nevertheless  been  permitted,  in 
favour  of  men's  dealings,  that  even  a  further  pledge  of  the  pro- 
perty pledged  may  be  made  by  the  creditor  to  a  third  person, 
which  may  take  effect  in  the  same  way,  so  long  as  and  until 


*  lAdd,  Loenios,  Decie,  cm,  42.  & 
80.  et  Boel  in  notis.  sed  vid.  contr. 
V.  d.  Keessel.  Th,  183,  et  in  notis. — 
Tb.] 

(c)  The  schoHast  has  been  under 
the  impression  that  our  author  wrote 
the  Cens.  forms,  after  the  pTiblication 
of  these  commentaries,  the  contrary 
of  which  I  have  already  elsewhere 
shown.  The  author,  in  his  Cens. 
forens,,  charges  the  above  cited 
custom  of  Antwerp  with  considerable 
inequity,  and  observes  that  it  cannot 
be  extended  beyond  the  territory 
within  which  it  is  of  force.  But 
in  writing  these  Commentaries  he 
noticed  his  mistake,  for  he  who 
entrusts  another  with  his  property 


has  but  himself  to  blame  for  trusting 
a  dishonest  person ;  and  it  would,  on 
the  other  hand,  be  the  greatest  in- 
justice that  a  third  person,  having 
acted  bond  Jide^  should  suffer  a  loss 
thereby,  and  hence  the  Author  has 
here  adopted  the  doctrine  of  Ghroene- 
wegen  and  others.  (Jonf.  de  Haas  in 
notis.  ad  Cens,  for,  I,  c.  n.  1.  add. 
Roll,  Constdt.  vol,  5,  p.  649;  van 
Zutphen,  Neerl.  Frad.  tit.  Fund, 
art,  IS,  d:  22.  Neerl,  Advysh.  2d. 
cons,  18.  sed,  vid,  contra  v.  d.  Keessel. 
Th,  183.  et  in  notis,— Tr,] 
t  [Debtor — i,e,  pledgor. — Tr.] 
(d)  Add,  Yoet.  communi  dividundo^ 
n,l,(bad  tit,  quae  res  pign,  n.  3. 
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the  first  pledge  is  satisfied.  Z.  1.  2.  Cod.  si  pignus  pignori  daU 
sit.  (e). 

§  7.  The  right  of  preference  among  several  pledges  or  mort- 
gages is  such  (/)  that  tacit  h3'pothecs,  wliich  belong  to  one  of 
right  and  by  impHcation  of  law,  together  with  special  mortgages, 
must  rank  before  others,  according  to  their  date  and  order ;  and 
among  these  the  following  order  or  distinction  is  followed ;  viz,, 
that  a  special  mortgage  takes  precedence  if  it  be  of  older  date.* 

§  8.  Tacit  hj'pothec  is  enjoyed  by  a  receiver  of  census,  over 
property  liable  to.  census,  in  satisfaction  of  his  claim,  arg,  Z.  1.  2. 
8.  Cod.  sine  censu  vel  reliq.  (g).  Iteni,  the  holders  of  mort- 
gages or  title  deeds  of  land,  arising  from  the  sale  of  houses, 
buiTding-plots  (erven),  land,  or  ships,  for  which  the  same  have 
been  specially  mortgaged. 

In  the  next  place  the  oflScials  or  others,  who  have  expended 
money  in  the  maintenance  of  roads,  dikes,  banks,  mills,  and  the 
like.     Neostad.  Cur.  Holland,  decis,  24.  <£  85. 

Thirdly,  he  who  has  lent  another  money  for  the  necessary 
repair  of  a  house  or  ship,  or  has  advanced  something  for 
the  necessary  preservation  of  certain  property,  upon  such 
house,  ship,  or  other  property,  t    i.  1.  D.  in  quib.  cans.  pign.  vel 


{e)  In  the  written  Boman  laws  we 
find  several  instances  where  the  in- 
complete giving  of  pledge  became 
effectual,  and  where  the  utilia  excepHo 
was  also  afforded  to  those  who, 
strido  jure,  had  no  right  of  pledge. 
Vid.  Huber.  I  c.  p,  m,  1046.  We 
may  also  extract  from  Huber  that 
the  pledge  or  mortgage  of  another's 
property  becomes  effectual  by  ratifi- 
cation or  approval  by  the  owner; 
and  so,  Ukewise,  is  fatore  property 
induded  under  the  legal  clause  of 
general  mortgage,  and  if  the  debtor 
afterwards  acquires  the  ownership  of 
such  property,  the  pledge  or  mort- 
gage will  then  be  effectual.  Vid, 
Voet.  d,  L  n,  6. 

(/)  Con/,  DJD.  ad  tit,  Digestorum 
qui  potior  in  pign.  Joachimi  Chem- 
nitii  consiliar.  electoral.  Brand,  dis^ 
aertatio  de  Jure  Praelationia  credit 
krum;  and  van  Zurck.  in  Cod,  tit. 


Fre/erentie,  p.  m,  867.  atque  A*  A. 
§  uU,  ibi  cit, 

•  [Cy.  §  17.  in/raj  see,  however, 
my  note  to  §  8. — ^Tr.] 

{g)  Grot.  Inirod.  lib,  2,  ch,  48. 
$  11.  and  the  Obeervatiai,  vol,  1. 
p.  90. 

t  lOf,  Loeu.  Decis,  cae,  33.  Where 
N.,  who  had  delivered  materials  for 
the  repair  of  a  certain  house,  and 
bestowed  his  labour  on  such  re- 
pair, was  preferred  to  the  mortga- 
gee of  the  same  house,  which  had 
been  sold  by  him,  and  over  which  a 
mortgage  bond  for  balance  of  pur- 
chase price  had  been  passed,  although 
the  mortgage  was  oi  prior  date,  upon 
the  ground  that  the  material  and 
labour  had  been  bestowed  for  the 
preservation  of  the  property  over 
which  the  mortgage  extended.  But 
if  the  person  entitled  to  the  legal 
hypothec  in  such  case  takes  a  con- 
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hypoth.  tacit.  L  25.  D.  derek  credit,  I.  24.  §  1.  D.  de  reb.  author,  jnd. 
possid.  arg.  I.  46.  D.  de  damno  in/ecto.  I.  2.  D.  de  aedific.  privaU 
[Groenew.  ad  I.  5.  D.  qui  pot.  in  pign,"]  Costuym.  of  Antwerp, 
cap.  66.  art.  44.  [If  several  persons  have  advanced  money  for  the 
repair  of  the  same  thing,  there  will  be  no  preference  but  concurrence 
among  them,  although  one  of  them  may  have  made  the  advance 
before  the  others.  Neost.  Cur.  Hoi  decis.  35.]*  On  the  other 
hand,  if  any  one  has  lent  or  advanced  another  money  to  build  or 
purchase  a  new  house, t  he  would  have  no  right  over  such  house 
before  other  creditors,  unless  this  has  been  specially  agreed  upon. 
See  Hartman.  Pistor.  lib,  8.  quaest  15.  Cujac.  ad  I,  7.  Cod.  qui 
potior,  in  pignor.  Anton.  Fab.  ad  Codic.  lib,  8.  dejin.  10.  And, 
moreover,  it  must  appear  in  both  cases  that  the  money  lent  or 
advanced  was  already  expended  in  the  repair  or  building,  in  such 


ventional  mortgage,  he  will  be 
deemed  to  have  abandoned  his  hypo- 
thec, and  must  rely  on  his  conven- 
tional mortgage,  which  can  only 
rank  after  another  conventional 
mortgage  of  prior  date.  Bocl.  ad, 
Loen,  d,  c.  See,  further,  Schorer's 
note  to  Grotius,  2.  48.  13.  and  Neerl, 
Advysh,  vol,  3.  cons,  281.;  butc/.  §  17. 
of  this  chapter. — Tn.] 

•  [But,  in  case  of  a  ship,  he  who 
advances  money  on  Bottomry  is  pre- 
feiTed  to  a  prior  mortgagee  or  holder 
of  a  Bylbriefy  and  a  subsequent 
Bottomry  is  preferred  to  a  prior  one. 
V.  d.  Keessel.  Th,  564.— Tr.] 

f  [It  is  clear  from  this  8th  section 
of  the  text,  and  from  other  autho- 
rities, that  he  who  has  lent  money, 
delivered  material,  or  bestowed  labour 
for  the  repair  of  a  house,  or  even  for 
rebuilding  a  house  that  has  fallen  in, 
has  a  tacit  hypothec  for  his  money, 
material,  and  labour  ;  but  not  so  he 
who  has  lent  money  for  the  purpose 
of  building  a  new  house.  Groenoweg. 
et  Schorer  ad  Grot,  2.  48.  13.  v.  d. 
Keessel.  Th,  417.  Voet.  20.  2.  28: 
cend.  for.  4.  9.  7.  v.  d.  Linden. 
1.  12.  §  2.  Cons.  &  Adv.  3.  vol, 
(Rotterdam)  cons,  129.  in  7wti8,  Gro- 
tiuB.  2.  48.   13.  is  the  only  writer 


who  seems  to  say  that  the  tacit 
hypothec  extends  also  to  the  case  of 
building  a  7iew  house.  His  words 
are,  **  Whoever  has  lent  money  for  the 
building  or  repairing  of  a  house  or 
shipt  or  has  contributed  his  skill  for 
ihatpurpose,  to  the  same  house  or' ship  : 
The  letter  which  is  given  for  his  daim 
is  called  a  Bylbrief,^*  Grotius  men- 
tions the  above  as  one  of  the  instances 
of  tacit  hypothec  given  by  law,  and 
yet  he  adds  that  the  document  given 
to  secure  the  claim  (hypothec)  of  the 
lender  is  called  a  Bylbrief.  But 
where  a  written  document  is  given, 
the  mortgage  or  hypothec  is  an  ex- 
press, and  not  a,tacit  one.  Aliquando 
dormitat  bonus  Homerus^  and  to  re- 
concile Grotius  with  the- other  autho- 
rities we  must  suppose  that  his 
meaning  is,  that  a  person,  who  is 
secured  by  contract  in  writing,  and 
lends  money  for  the  purpose  of 
building  a  new  house  o?*  ship^  has  a 
conventional  mortgage  upon  such 
house  or  ship.  This  then  is  no  in- 
stance of  a  t(tcit  hypothec,  for  it  is 
only  by  express  agreement,  as  the 
Author  observes  in  the  text  and  in 
cens,  for,  4.  9.  7.  that  a  hypothec  or 
mortgage  can  exist  in  the  case  of  a 
new  house.— Tr.] 
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wise  that  the  creditor  has  himself  paid  out  the  money  to  the  car- 
penter, mason,  or  other  workmen,  and  has  a  proper  receipt  for 
the  same,  or  the  like.  «f.  j^osL  Mornac.  ad  I.  5.  et  seq.  cod.  qui 
potior,  in  pignor.     Joan  a  Sande.  lib.  3.  tit.  12.  defin.  5  (h). 

§  9.  Fourthly,  death  expenses  have  right  of  preference  over  all 
the  property  of  the  deceased,  and  hereunder  must  be  included  all 
that  has  been  expended  on  the  funeral,  according  to  the  station 
of  the  deceased.  I.  14.  §  1.  i.  45.  D.  de  rcligios.  ct  sum2>t.  funcr. 
The  commentators  also  include  under  this  the  mourning  clothes 
of  the  surviving  widow  and  children,  according  to  their  condition. 
rid.  Christin.  ad  leg,  Mechlin,  tit,  16.  art.  86.  7ium.  11.  hi  addit, 
Nicol.  Everhard.  cons.  198.  num.  19.     Jacob  Coren  obs.  38.  wwm. 
29.  30.  in  notis.    The  Court  of  Holland,  however,  disallowed  this 
claim  of  the  widow  in  the  case  of  the  preference  of  the  creditors 
of  Uldrik  van   der  Dusse.  19.  October  1615,  and  so  likewise  it 
was  held  by  the  Supreme  Court  on  the  preference  of  Baudouin  de 
Vaux.  7.  April  1629.  according  to  the  testimony  of  Jacob  Coren. 
d.  Observ,  38.  7nim,  41.   So  that  he,  who  wishes  to  put  on  mourn- 
ing, must  pay  for  the  same  out  of  his  own  i^urse  and  at  his  own 
cost.   [c/.  infra,   ch.   xxiii.    §    11. — Tr.]      Hereunder  are   also 
reckoned  the  fees  earned  by  the   doctor  or  surgeon,  and  the 
medicines  of  the  apothecar}',  for  which  the  deceased  was  liable  at 
the  time  of  his  deatli.     Christin.  d.  art.  35.  nnm.  4.  et  tit.  13. 
art.  13.  in  addit.     Chassan.  ad  consuet.  Bnrgund.  rubric.  4.  §  9. 
vers.  Sumptusve  futiebres  num.  6.   Surd,  decis.  255.  vum.  25.  et  seq. 
Carpzov.  dejin.  forens.  paii.  1.  const.  28.  dcjin.  43.  45.     Gratian. 
disceptat.  forens.  cap.  94,  num.  14.  et  seq.,  and  so  likewise  it  was 
held  on  21  May,  1612,  in  favour  of  the  doctors  who  attended 
Mr.  Dirk  Schout.* 

There  is,  however,  this  distinction,  that  the  expenses  of  burial 
and  other  death  expenses  are  borne  by  the  heirs  (i),  and  on  the 


{h)  Conf.  Ampl,  Schorer  ad  manu^ 
dud.    H.  Grot.  2.  48.  13. 

•  [r/.  Grot.  2. 48.  14.  et  Groenoweg. 
in  notU:  v.  d.  Eeessel.  TA.  418.  e«  in 
noiia :  Eeyneveld  vs.  Juritz,  2.  Maiz. 
Bep.  318.— Te.] 

(t)  That  Ib,  of  course,  if  they  have 
adiated  the  inheritance ;  but  this 
need  not  come  into  oonsideration 


here,  for  thero  can  be  no  doubt  that 
the  hcira  adiating  the  inheritanco 
simpliciUr  are  bound  ex  quasi  contractu 
to  satisfy  all  the  creditors ;  but  hero 
reference  is  made  to  the  case  of  in- 
solvency, and  then  the  distinction  of 
our  Author  between  death  expenses 
and  expenses  of  doctor  and  apothe- 
cary does  not  arise,  for  both  must 
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side  of  the  deceased.  Cliristin.  ad  leg,  Mechlin,  tit.  16.  art.  86. 
mim.  1.  Everhard.  consiL  282.  mim,  13.,  but  the  expenses  of  the 
doctor  and  apothecary  incurred  in  the  lifetime  of  both  spouses 
must  be  bonie  by  the  common  estate.  Chassan.  ad  consuetud. 
Burgund,  rubric  de  Juribtts,  4.  §  9.  vers,  sumptusve  funebres. 

§  10.  Fifthly,  the  State  (has  a  preference)  for  the  debts,  and 
over  the  property,  of  those  who  have  had  any  control  of  public 
revenue.  Sande.  lib.  8.  tit.  12.  dejin.  1.  which  right  is  also 
enjoyed  by  all  farmers  of  the  revenue  and  collectors  of  excise,* 
with  this  limitation,  that  they  must  commence  and  prosecute 
their  claim  within  six  months  from  the  expiration  of  their  farming 
contract.  Interpretation  and  liesolution  of  the  States  of  Holland, 
22.  March  1625.  (A:). 

In  the  same  way  ground  taxes  and  otlier  general  taxes  are 
preferred  to  all  older  encumbrances  and  rents,  which  I  would 
likewise  consider,  as  in  all  other  tolls  and  excise,  to  extend  no 
further  than  after  the  expiration  of  a  year,  agreeably  to  the 
above-mentioned  Resolution  of  the  States ;  (except  that)  according 
to  Coren.  obs.  17.  it  appears  that  the  Court  and  the  Supreme 
Court  thought  otherwise,  and  that  it  is  still  everywhere  observed. 

Hence  the  towns  including  the  Hague  have  preference  for  the 
past  year's  taxes  on  houses  before  all  other  secured  creditors. 
But  with  regard  to  the  taxes  on  the  lands  it  was  by  Resolution  of 
their  High  Mightinesses  the  States  of  Holland  and  West  Fries- 
land  of  7th  June  1605.  provided  that  the  collectors  must  proceed 


come  out  of  the  estate.  Add,  Cos- 
tuym.  van  Ajitwerpen,  tit,  47.  art, 
29.  et  tit.  60.  art,  13.  See  also  the 
Author's  own  words  at  the  com- 
mencement of  this  §  9. 

*  [The  State  has  also  a  preference 
over  the  property  of  its  debtors. 
Grot.  2.  48.  15.  v.  d.  Keessel.  Th. 
419.  420.  In  the  recent  case  of 
*^Trea8urer  Qtiural  vs.  Bosman^s  Triis- 
tee  "  (where  most  of  the  Authorities 
-will  be  found  collected)  the  Supreme 
Court  of  the  Cape  Colony  held,  that 
Government  has  a  preferent  claim, 
in  the  insolvent  estate  of  a  registered 
distiller,  for  the  amount  of  excise 
duty  payable  upon  spirits  distilled 


and  sold  by  the  said  distillor  before 
his  insolvency.  The  court  dissei^ted 
from  the  dictum  of  van  der  Linden, 
p.  174.  to  the  contraiy :  2.  Juta  Rep. 
262.— Te.] 

(A:)  See  further,  especially  the  Ee- 
solution  of  their  High  Mightinesses 
of  25.  Febr.  1678.  Or.  Placauth, 
vol.  3.  p.  591.  Observatien  over  II. 
de  Groot,  vol.  2.  ohs,  61.  In  the 
IIolL  Consult,  vol,  4.  cons,  189. 
there  is,  moreover,  an  opinion  that, 
with  respect  to  the  arrears  of  a  col- 
lector of  public  revenue,  the  State  is 
preferred  to  minors  who  have  a  sub- 
sequent special  mortgage  [cf.  §  7. 
supra, — Ta.] 


Ch.  Xni.]       OB  EIGHT  OP   PRIOEITY.    [GEOT.  II.  48.] 


95 


and  execute  the  same  against  the  occupiers  of  the  lands ;  and 
against  the  owners  or  their  lands,  they  may  have  recourse  for  no. 
more  than  the  8th  penny,  and  this  within  the  time  of  three 
months  after  the  expiration  of  each  year ;  and  after  the  expira- 
tion of  these  three  months  they  shall  have  no  further  right 
against  the  owners  or  their  lands,  unless  within  the  said  time 
they  have  made  proper  and  public  execution  without  connivance  ; 
which  was  on  the  1st  Aug.  1658.  by  the  said  States  extended  from 
three  months  to  one  whole  year. 

But  with  respect  to  the  40th  penny,  fixed  upon  the  alienation 
of  immoveable  property,  as  tliis  has  its  commencement  and 
existence  in  the  transactions  and  agreements  of  the  parties,  we 
must  understand  that  the  nght  of  preference  only  begins  and 
comes  into  existence  from  the  time  of  alienation,  and  that  there- 
fore all  earlier  charges  up  to  the  day  of  alienation  must  take 
precedence,  and  then  the  40th  penny  follows,  and  likewise  all 
incumbrances  of  later  date,  and  the  interest  also  of  eaiiier 
principal  sums,  becoming  due  after  date  of  alienation,  must  be 
postponed  after  the  40th  penny.  Scntentie  of  the  Court  of  Hol- 
land between  Pieter  Leenaarts  Jongevink  and  Thomas  Damnias. 
22.  October.  1608. 

§  11.  Sixthly,  a  minor  over  the  property  of  his  guardian,  for 
loss  sustained  through  his  improper  administration.  {.  20.  Cod.  de 
administrate  tutor.  I.  5.  §  4.  I.  9.  §  1.  D.  eod.  ({).  Likewise  over 
the  property  of  a  husband  to  whom  a  mother,  being  guardian  of 
her  children,  is  married.  I.  2.  Cod.  quando  mulier  tutel  offic.  I.  pen. 
Cod.  in  quib.  cos.  pig.  vel  Hypoth. 

Item,  over  the  property  bought  with  the  minor's  money.  I.  7. 
in.  pr.  D.  qui  potior,  in  pignor.    I.  3.  D.  de  reb.  eor.  qui  sub  tutel. 

And  the  children  of  the  first  marriage  have  a  tacit  hypothec 


(0  Add.  Grot.  h.  t.  §  16.  et  Ampl. 
Schorer  ibid,  in  notis.  n.  18.  where  it 
is  ooirecily  laid  down  that  this  right 
of  preference,  or  preference,  is  upon 
the  death  of  the  minor  transmitted 
to  his  heirs,  just  as  the  right  of  the 
"wife  for  what  she  has  brought  into 
the  marriage ;  but  this  ceases  if  the 
heirs  of  the  minor  neglect  to  call  in 
the  capital,  vid  Neerl,  Advysb.  voL  3. 
wm.  164.  &  165,  or  the  debt  or  deed 


of  mortgage  has  during  the  lifetime 
of  the  minor  been  transferred  to 
them  by  the  guardian,  vid,  HolL  Con- 
suit.  vol.  4.  cons.  267.  The  property 
also  of  curators,  over  insane  and 
other  miserable  persons,  is,  like  that 
of  guardians,  subject  to  the  right  of 
legal  hypothec  for  the  effects  kept  or 
administered  by  them.  vid.  Neerl, 
Advysb,  vol.  1.  com.  218. 
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over  all  the  property  of  their  father  or  motlier,  as  security  for  tliat 
which  is  derived  from  their  predeceased  father  or  mother.  I.  8. 
§  tilt.  Cod,  de  secund,  Nnjyt,  Except  where  the  mother  of  the 
children  was  not  guardian  of  her  children,  or  has  rendered  a 
proper  account  before  her  second  mamage,  and  another  person 
has  been  appointed  guardian  of  her  children,  in  which  case  the 
same  does  not  occur,  per  ea  quae  tradit  Sande.  lib.  3.  tit.  12. 
defin.  2.  (?w). 

§  12.  Seventhly,  the  lessor  of  a  house  upon  everything  that  is 
brought  into  the  house  and  kept  therein.  I.  2.  cum,  seq.  J),  in 
quib.  cau8.  pign.  vel.  hypoth.  tacit.*  [But  not  on  materials  which 
the  hirer  has  in  possession  to  make  up,  as  silk,  etc.  Antli, 
Mattheus.  de  actionib.  pag.  244.]  [Voet.  20.  2.  5. — Tr.]  This 
also  takes  place  among  us  in  the  case  of  a  lease  of  land,  even 
although  there  is  no  special  agreement  to  this  effect ;    contra, 


(to)  Add.  Advysh,  vol,  I,  p.  250: 
voJ.  2.  p,  617.  junct,  p,  693. 

•  [An  important  question  often 
arises  in  practice,  as  to  the  effect  of 
the  lessor's  tacit  hypothec  for  rent 
on  property,  belonging  to  third  per- 
sons, and  found  on  the  premises 
occupied  by  the  lessee  or  hirer.  In 
the  text  van  Leeuwen  savs  that  the 
lessor^s  hypothec  extends  to  every- 
thing brought  and  kept  in  the  house. 
In  the  cens,  for,  4.  9.  3.  he,  however, 
qualifies  this  statcu.eut,  and  la3'S 
down  the  rule,  as  given  by  Groene- 
wegen  in  his  note  to  Orotius  2.  48. 
17.,  viz.,  that  the  property  of  a  third 
person  is  subject  to  the  tacit  hypothec 
for  rent,  if  brought  into  the  house 
with  the  consent  of  such  third  person 
and  with  the  intent  that  it  should 
always  remain  therein,  vid.  D,  XX. 
2.  /.  7.  S  1.  This  view  of  Groene- 
wegcn  is  also  approved  by  Schorer 
ad  Qrot,  1.  c.  But  in  the  Consult,  <€: 
Advys.  vol,  5.  cons.  52.  the  rule  as  to 
the  lessor's  hypothec  on  omnia  illata 
et  inveda  is  thus  laid  down ;  that 
the  goods  of  a  third  person,  found  in 
the  house  occupied  by  a  lessee,  are 
subject  to  the  lessor's  hypothec  for 
rent  where  the  property  of  the  lessee 


proves  insufficient,  provided  the  gcods 
were  brought  there  with  the  consent 
of  their  owner,  and  for  the  purpose 
of  always  remaining  therein /or  the 
use  of  the  hirer.    This  opinion  of  tho 
Dutch  Jurisconsult,  which  it  is  sub- 
mitted   seems    more    equitable,    i» 
adopted  by    Kersteman.   Itcgt^.    W. 
Boeh,  in  verb,  Uuur,  p,  185.      Voet. 
20.  2.  5.  also  cites  this  ronsuH  52.  but 
states  the  rule  in  the  alternative, 
lie  says  that  the  tacit  hypothec  ex- 
tends  to   everything    found  in   tho 
house,  even  though  it  be  the  property 
of  a  third  person,  provided  such  pro- 
perty was  brought  into  the  premises 
leased  with  the  knowledge    of    its 
owner  and  with  the  intention  of  re- 
maining there  permanently  (pt  rpittw)^ 
or  for  the  use  of  the  hirer.     As  Voet 
relies  on  this  o2nd  consultation,  wo 
should  read  in  tho  text  of  Voet  and 
for  or  (seu) ;  especially  as  property 
brought  into  a  house  for  a  short 
time  for  tho  use  of  tho  hirer,  e.g. 
plate  lent  for  a  supper,  will  not  bo 
subject  to  tho  hypothec.     This  52iid 
cons f tit,  is  also  approved  by  the  o'ird 
consult,  in  tLo  same  volume,  and  was 
acted  on  by  the  High  Court  of  tho 
Transvaal  in  Lonylandd  vs.  Francken 
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L  4.  J),  de  pact.  L  4.  in  pr,  junct.  L  7.  D.  in  quib.  caus.  pign.  veL 
hypoth,  Vid.  Vinn.  ad  §  7.  Jw«f.  de  ac^  [v.  Ultr.  cons.  vol.  1. 
con«.  63.  et  seq.].  Such,  however,  that  the  property  must  be 
found  and  kept  in  the  house,  or  on  the  land  leased,  or,  in  case  it 
has  been  removed,  that  it  is  immediately  followed  up  and  seized ; 
according  to  the  common  saying,  mobilia  non  habent  aequelam. 
Grot  Introd.  bk.  2.  ch.  48.  §  17.  Consult,  en  Advys.  consult. 
196.  vol.  1.  Zypae.  Not.  Jar.  Belg.  de  pignor.  act.  in  fin.  Christin. 
vol.  1.  deds,  274.  And  the  property  of  the  second  hirer  found  on 
the  premises  leased  is  also  bound  to  the  first  lessor  to  the  extent 
of  the  second  contract  of  hire.  I.  11.  §  5.  de  pignorat.  action, 
[v.  Cons,  en  Advys.  vol.  5.  cons.  52.]  {n). 


(Kotz^'s  Eepts.  page  256).  There  the 

court  (de  Wet,  O.J.,  and  Kotz6,  J.) 

held  that  a  piano  and  a  few  other 

articles  of  furniture,  bought  hy  the 

emancipated  daughters  of  L.  with 

their  own  money,  and  brought  by 

them  into  a  house  hired  hy  L.  for 

their  exclusive  use,  were  not  subject 

to  the  landlord's  hypothec  for  rent. 

The  daughters,  moreover,  supported 

themselves  by  acting  as  teachers  and 

govemesses,  and  were  residing  only 

temporarily  with  L.     But  in  Ulrich 

vs.  Tofi/rfrt(2.  Juta,  319.)  the  Supreme 

Court  of  the  Cape  Colony  held  that 

furniture  bought  by  plaintiff,  who 

was  of  ago,  with  her  own  money, 

and  brought  into  a  house  in  which 

she  resided  with  her  mother,  was 

Buhject  to  the  landlord's  hypothec 

for  rent.    The  Court  observed,  "  The 

furniture  was  brought  into  the  house 

not  for  a  mere  temporary  purpose, 

but  with  the  object  of  its  remaining 

there   permanently.     The   plaintiff 

had  had  beneficial  occupation  of  the 

house  with  her  mother,  and  brought 

the  property  permanently  there,  and 

it  was  clearly  subject  to  the  hypothec 

of  the  landlord."     This  decision  is 

based  on  Yoet.  I.  c.  but  if  we  apply 

the  rule  laid  down  by  the  Dutch 

Jurisconsult,  and  adopted  by  Ker- 

steman,  it  may  be  a  question  whether 

the  plaintiff  ought  not  to  have  had  a 

VOL.  II. 


vordict,  for  there  does  not  appear  to 
have  been  any  evidence  that  the 
furniture  was  brought  into  the  house 
by  her /or  the  use  of  the  hirer. 

Where  A.  let  a  piano,  upon  which 
his  name  was  affixed,  at  a  monthly 
rental  to  the  tenant  of  a  certain 
house,  and  the  landlord  seized  all 
the  goods  in  the  house  for  rent  due 
by  the  tenant,  the  Court  held  that 
the  landlord's  tacit  hypothec  did  not 
extend  to  the  piano.  Lctzarua  vs. 
Dore^  3.  Juta  Rep,  42. 

In  CrowJy  ys.  Domany,  Bueh,  Rep, 
1869.  p.  205.  the  same  Court  held 
that  the  landlord's  tacit  hypothec 
has  effect  over  the  separate  property 
of  a  wife,  married  by  antenuptial 
contract,  who  had  brought  separate 
property  (farniture)  into  a  house 
rented  by  the  husband,  and  in  which 
she  resided  with  him.  Here  the 
property  was  evidently  brought  per- 
manently into  the  house  for  the  joint 
use  of  husband  and  wife.  See  further 
on  this  subject,  Vervolg,  op  de  Holl. 
Consult,  com,  63.— Tr] 

(n)  See  the  63rd  Article  of  the 
Ordinance  for  the  D.  B.  K.  of  the 
town  of  Amsterdam  of  the  year  1777. 
Costuym.  of  Ehineland,  together  with 
the  Authoi-'s  elaborate  notes  thei*eon, 
and  the  Observ.  on  H.  Orot,  Introd. 
vol,  I,  p,  92. 
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It  has  been  held  by  the  Court  that  a  landlord,  having  on  his 
land  caused  fruits,  cattle,  and  moveable  property  of  his  tenant  to 
be  distrained,  has  likewise  in  the  countiy  a  right  of  preference, 
even  although  the  fruits  have  been  gathered  and  stored  away,  on 
all  moneys  arising  from  the  fruits,  cattle,  or  agricultural  imple- 
ments, for  his  hire  or  rent :  the  case  of  Jonkheer  Jeronymus  van 
Staalkerken  against  Adtiaan  Vincent.  20.  November.  1607. 

Eighthly,  the  towns  on  the  property  of  then*  administi*ators  for 
their  administration.  Neguzant.  de  ingnorihus  4.  memb.  2.  part, 
princ.  num.  119.  Montan.  de  Ttitelis.  cap.  31.  effect  2.  num.  29. 
Sande.  lib.  8.  tit.  12.  dejin.  1.  text,  est  in  I.  4.  Cod.  ex  quib.  cans. 
Major.  I.  1.  et  I.  xdt.  Cod.  quoqnisqn^  ordine  conven.  I.  8.  Cod.  de 
jure  reipiibl.  This  is  also  extended  to  other  smaller  bodies ;  as 
churches,  hospitals,  orphanhouses,  poorhouses,  etc.  arg.  I.  82. 
Cod.  de  Episcop.  et  cleric,  junct.  Nov.  123.  per  qiiam.  d.  I.  82. 
circa  fin.  corrigitur.  Vid.  Ferd.  Vasq.  controvers.  part.  2.  lib.  1. 
cap.  8.  num.  8.  9.  Wesemb.  parat.  ad  tit.  D.  in  quib.  caus.  pign. 
vel  hypoth.  num.  5.  Bacchov.  tract,  de  pigjiorib.  lib.  1.  cap.  9. 
num.  8.  Vid.  Consult,  en  Advys.  vol.  4.  cons.  864.  dt  865.  Which 
is  also  allowed  to  the  East  and  West  India  Company  over  the 
moneys  which  its  administi*ators  have  in  the  compan3\  Grant  of 
the  States  General,  20.  March.  1602.  art.  82.  d  8.  June.  1621. 
art.  88.  (o). 

§  18.  Ninthly,  the  ship  and  cargo  are  bound  to  the  master  and 
his  shipmates  for  their  freight  and  other  charges.  Wisbuys 
Zeerecht.  art.  57.  Ordon.  of  King  Philip.  81.  October.  1568.  Ut. 
van  Schippers.  art.  18.  {p). 

Tenthly,  the  ship  belonging  to  the  master  is  bound  to  the 
merchant  by  way  of  compensation  for  his  goods  sold  by  the 
master,  provided  the  merchant  takes  proceedings  within  a  year, 
and  if  the  ship  has  passed  into  the  hands  of  a  third  party,  there 
must  be  proof  by  means  of  the  shipmaster's  seal.  Wisbuys 
Zeerecht.  art.  40.* 

Eleventhly,  a  factor  (has  a  tacit  h}'pothec)  on  the  goods 
of  his  principal,  for  the  moneys  which  the  latter  owes  him, 
or  he  has  paid  for  the  principal.     Neostad.  decis.  Cur.  Holland. 

(o)  Ft(2eBellumJuridicum,ca^u96.  {p)  Vid.  H.  Grot,  /w^rod.  2.  48.  § 

and  the  Holl.  Consult,  voh  6,  cons.      19.  Holl.  Consult,  vol,  1.  cons,  196. 
117.  *  [Cf.  Grot.  2,  48.  5  20.— Tr.] 
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45.  Recueil  van  de  Keuren  en  Costuymen  van  Amsteldanu 
tiL  37.  art.  24.  Consult,  en  Advys.  vol.  1.  cons.  208.  In  like 
manner,  a  partner  has,  by  reason  of  the  partnership  between  the 
partners,  a  right  of  preference  over  the  goods  of  the  partnership, 
not  merely  in  satisfaction  of  the  common  debts  of  the  partner- 
ship, but  also  for  his  share  in  the  said  partnership.  L  27.  L  88, 
§  1.  l.  63.  §  5.  Z.  65.  §  14. 1.  67.  §  2.  D.  j^ro  socio.  Hector.  Felix. 
tract,  de  Sodetate.  cap.  31.  num.  24.  Consult,  en  Advys.  vol.  6. 
cons.  6.  7.  8.  and  vol.  4.  C07i8.  284.  (q). 

§  14.  Twelfthly,  a  wife  upon  the  property  of  her  husband  in 
security  of  that  which  she  brought  into  the  marriage.  I.  unic.  §  1. 
Cod.  de  rei  uxor.  act.  I.  12.  Cod.  qui  pot.  in  pignor.  placaat 
4.  October.  1540.  art.  6.  in  Jin.  which,  with  reference  to  the  pro- 
perty brought  in  by  the  wife,  is  by  some  extended  so  far  that  she 
ought  to  enjoy  a  right  of  preference  before  all  other  tacit  or 
special  older  hypothecs  and  mortgages,  in  satisfaction  of  the  pro- 
perty so  brought  in  by  her.  Of  this  a  good  illustration  is  afforded 
by  tlie  Aldermen  of  the  town  of  Leyden  on  the  22.  March.  1641. 
in  favour  of  Odilia  Bets,  widow  of  Mr.  Marten  van  Egmond,  who 
held  that  she  had  right  of  preference  before  his  orphan  children 
for  their  mother's  portion  and  inheritance,  of  which  the  said  van 
Egmond  had,  as  father  and  guardian,  remained  in  possession. 
But  by  the  majority  of  om*  modern  writers,  who  have  wiitten  on 
our  customs  and  laws,  this  has  been  altogether  rejected  as  being 
in  prejudice  of  third  parties,  and  has  been  so  far  disregarded, 
that  a  wife  for  property  brought  in  by  her  on  marriage  has  only 
equal  right  with  other  tacit  or  special  mortgages,  among  which 
the  oldest  takes  precedence.  See  Gloss.  &  DD.  in  d.  I.  12.  Cod. 
qui  pot.  in  pignor.  Sneiduin.  ad  §  29.  instit.  de  act.  num.  58. 
Anton  Fab.  ad  Cod.  eod.  tit.  defin.  16.  Andr.  Gail.  lib.  2.  obs. 
25.  num.  10.  They  give  as  the  reason  for  this,  that  the  pre- 
ference of  the  wife  afforded  her  by  law  cannot  prejudice  or  take 
away  from  another  the  right  which  he  had  previously  obtained 
by  contract,  arg.  I.  2.  §  Si  qui  a  principe.  D.  Ne  quid  in  loco 
public.    [And  it  has  been  held  by  the   Supreme   Court    that 

(q)  That  is  when  the  other  partner  eolidum.  vid,   ffandv.  van  Amst.  p, 

18  piivately  insolvent,  and  not  in  his  508. ;  or  also  if  we  understand  here 

capacity  as  «ocnM,  since  it  is  notisnmi  by  partners  co-shipowners,  vid.  ante, 

JurU  that  each  partner  is  bound  in  c^.  2.  $  9.  note  (2). 

H  2 
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women,  not  only  with  reference  to  their  Donarie,  but  also  with 
regard  to  the  morning  gifts,*  have  no  preference,  but  are  post- 
poned after  all  other  creditors.  Not  ad  Neost.  de  pact,  anten, 
dec.  10.] 

And  it  must  be  observed  that  this  takes  place  among  us,  not 
further  or  otherwise  than  only  where,  during  marriage,  profit  and 
loss  have  been  excluded,  or  where  the  wife,  having  exercised  her 
own  free  choice,  has  after  the  death  of  her  husband  given  up  the 
community;  Neostad.  de  pact,  antenupt,  ohs.  9.  10:  Grot.  Introd. 
hk,  1,  ch.  5.  §  24.  w.  40. ;  or  where  the  husband,  having  by  ante- 
nuptial contract  been  specially  prohibited  from  alienating  tlie 
property  brought  in  by  the  wife,  Neostad.  diet,  tractat,  ohserv. 
21.  Grot.  Introd.  I.  c.  num.  39.+  has  nevertheless,  without  the 
knowledge  and  consent  of  the  wife,  alienated  any  of  her  property. 
But  if  the  wife,  having  retained  and  reserved  the  possession  and 
administration  of  her  own  property,  knowingly  permits  her 
husband  to  receive  her  money,  she  will  not  afterwards  be  able 
to  avail  herself  of  the  said  privilege,  just  as  if  she  had  by  a 
contrary  stipulation  renounced  the  same;  for  she  could  have 
prevented  him  from  receiving  and  administering  her  property. 
See  Grot.  Introd.  hk.  1.  ch.  5.  §  24.  in  these  words  :  "and  if  he 
attempt  to  alienate  or  encumber  such  property  she  may  judicially 
interdict  him."  But  whether,  and  to  what  extent,  such  an 
(antenuptial)  agreement  can  exist  to  the  prejudice  of  a  third 
party  will  be  discussed  later  on  in  the  chapter  on  Antenttptial 
Contract  (r). 


*  [pouarie — a  marriage  gift  pro- 
mised as  a  provision  for  widow- 
hood. Morning  gift  {morgeagave) — a 
gift  which  it  was  customary  for  the 
husband  to  make  on  the  day  after  the 
marriage,  as  the  reward  of  chastity. 
See  further,  v.  d. Keessel.  Th.  258.259. 
et  infra,  chapter  24.  §  13.— Tk.] 

t  [Cf.  V.  d.  Keessel.  Th.  92.  et  infra, 
ch.  24.  §  4.— Tr.] 

(r)  It  is  also  woithy  of  remark  on 
this  subject,  that  a  wife  by  virtue  of 
her  antenuptial  contract,  whereby  are 
duly  reserved  to  her  the  right  of 
dowry,  legal  hypothec,  and  prefer- 
ence, cannot,  however,  aocoriipg  to 


practice,  maintain  a  right  of  prefer- 
ence upon  the  goods  and  effects  be- 
longing to  a  partnei*ship,  of  which 
her  husband  was  a  partner  ;  nor  upon 
the  proceeds  thereof;  the  reason  of 
this  is  not,  as  very  many  suppose, 
that  she  has  only  by  reason  of  her 
antenuptial  contract  an  action  ex 
8tipulatu,  for  if  the  law  had  not  con- 
ceded to  her  a  legal  hypothec  she 
would  altogether  have  had  no  pre- 
ference whatever;  but  because  she  has 
no  action  or  legal  hypothec  against 
the  property  of  the  partnership,  which 
forms  a  separate  corpus  with  which 
eh©  has  oover  couUacted.    However, 
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§  15.  LasUy,  all  legatees  and  fideicommissaries  on  the  pro- 
perty of  the  deceased  for  satisfaction  of  the  legacies^  etc.  §  2, 


in  my   opinion,  we  would  errone- 
ously infer  from  this  that  the  wife  of 
one  of  the  partners  has  likewise  no 
right  of  reclamation  {reclame) ^  as  re- 
gards property  brought  in  by  her  (on 
marriage),  in  the  aggregate  or  mass 
of  the  effects  belonging  to  the  bank- 
rupt-shop or  business  and  found  in 
natura ;  for,  although  she  is  not  a 
creditor  of  the  partnership,  she  is  en- 
titled to  no  lesser  right  than  belongs 
to  all  owners  of  everywhere  following 
up  and  vindicating  property  alienated 
without  their  knowledge  or  consent, 
ajffit'dae  non  est  addenda  afflicUo,  With 
respect  to  Douarie,  which  the  scho- 
liast has  again  mentioned  very  cur- 
sorily, the  following  ought  still  to  be 
noted;  viz.,  that  the  wi-iters  of  the 
Ohservaiien  on  the  Introduction  of  Oro- 
tius  having,  according  to  thoir  com- 
mendable practice,  properly  distin- 
guished Douarie  from  morning  gifts 
with   our  Author,  post,    hk.    4.    ch. 
24.  §  13.  further  rightly,  and  in  ac- 
cordance  with    law,    observe,  that 
Douarie  is  in  no  way  preferable  to 
the   legitimate  poi*tion  of  the  chil- 
dren, for  Douarie  must  be  regarded 
not  as  a  debt  of  the  estate,  as  the 
great  Bynkershoek.  quaest.  Jur,  priv. 
lib.  2,ch,  7.  regards  it ;  but  as  a  pro- 
fit,   and,    therefore,   the   legitimate 
portion  ought  first  to  be   paid  out. 
vid.  Regis.   Ohserv.    38.  vol.  3.    The 
doctrine   of   Roseboom.    Costu.   van 
Amst.  cap.  24.  art.  4.  and  the  words 
of  the  Placaat  of\.  October j  1540.  are 
moreover  inter  alia  fully  applied  and 
cited  by  them.    The  supplement  ad 
vol.  3.  ad.  d.  obs.  seems  to  me  so  forci- 
ble that  I,  having  entertained  a  con- 
trary opinion,  have  entirely  aban- 
doned my  former  view,  and  will  ac- 
cordingly, for  the  benefit  of  others, 
state  here  the  material  portion  of  this 
wpplement.     '*It  is  argued  on  this 
wise:  the  Douarien  stipulated  for  by 


antenuptial  contract  are  absolutely 
to  be  considered  as  aes  alienum,  aa 
being  a  debt  arising  from  an  agree- 
ment or  contract  made  between  two 
persons,  whereby  the  one  binds  him- 
self in  the  event  of  the  intended  mar- 
riage being  completed  to  leave  at  his 
death  a  certain  sum  for  the  other, 
and  hence  this  contract  begets  an 
obligation  for  due  performance  there- 
of, wherewith  the  estate  is  encum- 
bered, just  as  with  other  debts  as  a 
pactum  de  donando,  which  is  indeed 
prius  voluntatis  sed  postea  necessitcUis. 
But  the  solution  comes  to  this :  that 
Douarien,  being  first  regarded  only 
after  all  the  creditors,  even  the  con- 
current ones,  have  been  satisfied,  it 
follows   that   thoy   are   erroneously 
classed  in  the  rank  of  such  an  aes 
alienum  which  must  even  operate  to 
the  prejudice  of  a  third  party.  Accord- 
ingly there  must  be  in  law  another 
class  under  which  the  same  are  to  be 
placed,  to  wit,  that  of  Donees.    The 
wife,  who  has  acquired  the  Douarie 
titulo  lucratiw,  can  proceed  as  donee 
against  her  husband  or  his  heirs  as 
Donator.      Now  this  being  so,   the 
conclusion,  in  our  view,  is  very  sim- 
ple, that  the  legitimate  portion  has 
preference  before  the  Douarie,  since 
no  donation  can  take  place  infraudem 
legitime,  etc.     The  President  Byn- 
kershoek says  in  answer  to  this  that 
when  the  Douarie  is  promised    the 
children  are  yet  unborn ;  but  how 
then  is  the  chapter  de  inofficiosis  doti- 
bus  to  be  explained  ?    The  dowry  is 
also  promised  in  futurum  and  indeed 
at  such  time  when  the  children  are 
already    born."      Finally,  we    may 
also  observe  that,  according  to  the 
opinion  of  the  lawyers,  the  above- 
mentioned   privilege,   belonging   to 
wives  in  the  estate  of  their  husbands* 
does  not  exist  among  the  Jews,  and 
that  accordingly  a  Jewish  woman,  by 
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Inst,  de  legat.  and  the  property  burdened  (with  Jideicommmum) 
L  1.  Cod.  commiin.  de  legat.  And,  accordingly,  all  fideicom- 
missary  heirs  have  the  right  of  claiming  on  eviction,  and 
obtaining  their  inheritance  out  of  such  immoveable  property  as 
belonged  to  the  estate  of  the  deceased,  although  it  be  in  the 
possession  of  a  third  person,  or  has  been  even  further  alienated  ; 
and  with  respect  thereto  they  are  preferred  before  all  others. 
d.  legib.  Which  being  very  hard  as  regards  a  third  person,  who 
possesses  such  property  bona  fide,  it  was  enacted  by  Plac.  of  the 
States  of  Holland.  80.  July.  1624.  that  no  clamule  of  fidei- 
commissum,  substitution,  prohibition  of  alienation,  or  of  any  other 
similar  incumbrance,  of  immoveable  propeiiy,  or  hypothecated 
rents,  inserted  in  any  will,  codicil,  antenuptial  contract, 
division,  donation  inter  vivos,  causa  mortis,  or  any  other  agree- 
ment, should  have  right  of  hjrpothec  unless  the  same  has  been 
notified  at  the  place  and  to  the  Court  where  the  said  immoveable 
property  is  situate  and  the  rents  are  fixed.  But  on  account  of 
the  right  of  minors,  who  in  such  cases  usually  intervene,  and 
upon  other  grounds,  the  same  has  been  found  contradictory,  and 
could  not  very  well  be  brought  into  practice ;  so  that  it  has  again 
entirely  fallen  into  disuse,  and  it  has  even  been  held  in  contra- 
dictorio  judicio  that  it  has  no  effect  {s). 

§  16.  At  Amsterdam  there  is  a  statute,  and  as  it  seems  the 
practice  obtains  there,  in  favour  of  commerce,  that  a  simple 
restriction  inserted  in  testaments,  codicils,  or  other  last  wills  (for 
instance,  that  the  property,  which  the  testator  may  happen  to 


virtue  of  the  Ketuba,  has  no  pre- 
ference above  or  together  with 
others  in  the  insolvent  estate  of  her 
husband. 

(«)  This  Placaat,  according  to 
Yan  der  Schelling,  was  long  since 
under  consideration,  but  upon  a  pro- 
posal by  the  towns  of  Amsterdam 
and  Botterdam  its  operation  was, 
shortly  after  publication,  postponed, 
and  it  remained  in  disuse,  although 
the  Court  subsequently  advised  that 
it  ought  to  be  put  into  force,  vid. 
BesoL  HolL  19.  Fthr.  15.  Jul.  1696. 
7.  Dec.  1626.  15.  May.  1658.  n.  pp. 
Edict  van  Alb.  en  Imh.  1611.  art.  15. 


and  Anselm.  t(f.  Wezel.  ad.  Nov.  A. 
1659.  art,  39.  Whence  it  appears 
that  a  fideicommissary  heir  has  an 
undisputed  right  of  preference  and 
reclamation  on  the  immoveable  pro- 
pei*ty  coming  encumbered  out  of  the 
estate  of  the  testator,  even  although 
such  property  be  in  the  possession  of 
a  thiitl  or  further  party;  unless  it 
has  been  sold  upon  proper  lettera  of 
special  grant,  according  to  IU90I. 
Holl.  16.  Martii.  1620.  28.  Fehry. 
1635.  after  hearing  the  parties  in- 
terested, vid.  Zurck.  tit.  fideicom- 
missen.  art,  12.  which  addition  h.  1, 
seems  very  necessary. 
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leave,  shall  at  no  time  pass  away  or  be  alienated  from  his  blood 
relations  and  the  like),  does  not  prevent  the  heirs  of  such  testator 
from  usefully  or  of  necessity  selling  or  alienating  the  property 
left  them  under  such  clause,  in  order  with  the  proceeds  thereof 
to  keep  up  their  trade  or  pay  their  debts,  as  well  as  of  disposing 
thereof  by  last  will  as  they  may  deem  fit ;  of  which  a  turbe  was 
appointed  on  the  27.  August.  1597,  and  which  is  still  observed. 
See  Recueil  van  de  Keuren  van  Anisterdamf  by  Everard  Rosehoom. 
cap.  44.  art.  7- 

§  17.  Among  several  holders  of  hypothec,  or  mortgages,  having 
equal  right,  the  oldest  always  has  the  preference,  according  to  the 
saying,  he  who  cornea  first  grinds  first.  L  2.  4.  7.  8.  11.  Cod,  qui 
pot.  in  pignor.  L  10.  11.  D.  eod.  Among  which  tacit  hypothecs 
have  in  every  respect  the  same  e£fect  and  right  as  special  mort- 
gages. L  8.  9.  D.  qui  pot,  in  pignor,  I,  2.  Cod.  de  privileg.fisd. 
Neostad.  Cur.  Hall,  d^cis.  85. 

§  18.  A  special  mortgage  of  immoveable  property  always  has 
the  preference  before  a  general  mortgage  of  all  kinds  of  property, 
even  although  it  be  of  older  date.  Contra  I,  2.  D,  dk  I,  9.  Cod, 
diet,  tit.  Politic.  Ordon.  art.  85.  But,  if  any  one  has  on  the  same 
day  passed  two  mortgages  of  equal  right,  a  question  may  arise 
which  of  the  two  has  preference  before  the  other.  And  it  is 
considered  that  the  one  which  is  first  registered  in  the  book 
must  have  priority,  provided  proper  book  and  registration  have 
been  kept  thereof,  for  the  privilege  (of  priority)  may  depend 
upon  an  hour,  yea  even  upon  a  moment.  See  Joan  a  Sande. 
lib.  8.  tit.  12.  defin,  16.  Mornac.  ad  Rubric,  D.  qui  pot,  in 
pignores. 

Except  at  Amsterdam,  where  by  special  grant  of  8.  March, 
1598.  the  Roman  law  is  followed  in  so  far,  that  there  no  distinction 
is  made  between  general  and  special  mortgage,  but  he  who  is  first 
has  priority.  Grot.  Introd.  bk.  2.  ch,  48.  §  49.  of  which  more 
fully  hereafter  (t). 

§  19.  General  mortgage  has  preference  before  all  other  unse- 
cured debts.  Politic,  Ordon,  art.  85. 

But  whether,  and  to  what  extent,  general  mortgage  applies 
against  a  third  person  in  possession  may  with  some  be  a  moot 

(Q  Tid.  §  20.  and  my  note  thereon. 
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point  (u) ;  and  on  tliis  point  it  was  enacted  by  Statutes  of 
Lej'den  in  the  year  1488,  art.  71.  that  a  possessor  of  any  houses 
or  plots  of  building  land  (erven)  through  special  title  of  sale, 
shall  not  be  released  from  any  general  charges  upon  the  said 
houses  or  er\'en,  unless  where,  for  the  period  of  three  years,  he 
has  possessed  the  acquired  house  or  erf  bond  fide  and  peaceably, 
without  having  been  disturbed  or  admonished  by  those  who 
might  have  advanced  a  right  of  general  hypothec  upon  the 
property  bought.  But  inasmuch  as  the  daily  customs,  and 
general  placaats  and  ordinances,  give  to  all  purchasers  of 
immoveable  property  the  right  of  special  mortgage,  and  secure 
them  as  it  were  in  full  ownership,  before  all  others  not  possessing 
equal  right  of  special  mortgage,  provided  the  transfer  thereof  has 
been  made  before  the  Court  of  the  place  where  the  property  is 
situated,  Plac.  van  den  Kayzer.  9.  May,  1529.  and  in  addition 
the  40th  penny  of  the  purchase  price  or  actual  value  thereof 
has  been  paid  for  the  benefit  of  the  State,  Plac,  van  de  Stauten 
den  22.  December.  1598.  such  local  statute  as  above  mentioned 
cannot  very  well,  contrary  to  the  general  placaats  and  customs, 
take  away  the  right  of  a  third  party,  except  where  the  same  has 
been  formally  approved  by  the  States ;  as  I  have  often  seen  the 
statutes  of  towns,  which  are  opposed  to  the  rights  of  third 
persons  or  the  general  law  of  the  country,  ignored  and  set  aside 
by  the  Court.  And  concerning  this  matter  it  was  on  the  last 
day  of  June,  1609,  in  the  case  of  Beyer  Boot  r s,  Cornelis  Florisz. 
and  in  the  case  of  Catharina  Cornells  vs.  Jacob  Christiaanz. 
Molswyk.  23.  July.  1612.  and  likewise  in  the  case  of  Jacob 
Cornelisz.  Faas  vs.  Dinginan  Maartensz.  4.  Decemb.  1615.  held 
by  the  Court  that  general  mortgage  binds  no  further  than  the 
property  that  remains  with  the  debtor.  See  also  hereon  a  certain 
opinion  of  Hugo  Grotius.  Considt.  A  Advys.  Botterdam  Srd  vol. 
cons.  174. 
With  respect  to  moveable  property,  there  is  no  doubt  that  so 


(ti)  Vid*  Mattheus  de  audionibus.  that  the  property  tempore  constitutae 

pag,  m.  255.  A*  in  cms,  for,  lib.  4.  hypothecae  belonged  to  the  debtor  if 

cap.  11.  n.    13.  &  14.  and '^  vervolg  we  wish  to  proceed  effectually  against 

op   de   IIolL    Consult,  p,   162.   add.  the  third  or  further  possessor.  Conf. 

Groenewegen  in  not.  ad  Orot,  h.  t.  n.  van  der  Schelling  ad  Cod.  Bat,  in  voce 

29.  but  it  must  especially  be  proved  Preferentie.  §  3.  p.  870. 
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soon  as  it  comes  by  proper  title  into  the  possession  of  a  third 
party,  according  to  the  custom  of  these  countries,  it  passes  com- 
pletely to  him  by  virtue  of  the  maxim  vwlnlia  nan  habmt  seque* 
lam,  that  is,  moveables  cannot  be  followed  up;  (and  this  is  so) 
whether  the  moveable  property  has  actually  been  handed  to  the 
(third  party),  or  has  been  made  over  to  someone  by  a  deed  of 
delivery  or  legal  transfer,  even  although  he  has  allowed  the  trans- 
feror to  retain  possession  of  the  property  precario,  that  is,  on 
sufferance,  and  this  has  been  expressly  stated  in  the  deed  of 
transfer ;  so  that  over  moveable  property  which  has  (thus)  been 
transferred  and  otherwise  made  over  no  right  of  prior  or  tacit 
mortgage  exists.*  See  Grot.  2.  48.  §  29.  and  the  Tnrbe  taken  at 
Amsterdam  on  the  last  day  of  May,  1681,  and  mentioned  in  the 
Camidt,  d  Advys.  3rd  Rotterdam  vol.  cons.  174. 

Except,  however,  bottomry  bonds  {Bylbrieven  or  waterletters)  f 
on  a  ship  already  built,  or  yet  to  be  built,  in  security  of  the 
moneys  advanced  upon  the  said  ship,  or  even  for  payment  of  the 
wood  of  which  the  ship  is  made.     For  which  the  said  ship  is 


*  [The  language  of  the  text  is- 
somewhat  obscure,  but  regard  being 
had  to  the  turhe  in  the  3rd  (Rotter- 
dam) volume  of  the  Congultations, 
(xnis,  174.  to  which  the  Author  refers, 
his  meaning  is  evidently  this :  that 
a  general  conventional  mortgage,  or 
a  tacit  hypothec,  will  not  prevail 
against  a  third  party  to  whom  the 
debtor  has  actually  handed  the  move- 
able property  in  security  of  a  debt, 
or  to  whom  he  has  by  deed  of  transfer 
made  over  the  moveables,  but  by 
virtue  of  a  clause  in  the  deed  con- 
tinued in  possession  thereof  precario, 
i.e.  with  the  permission  of  the  trans- 
feree or  third  party.  The  latter  part 
of  this  proposition,  based  on  the 
Turle  above  mentioned,  is  however 
untenable,  as  Ghrotius  in  the  same 
consultation  has  pointed  out  (and  see 
$  20.  of  the  text  in  medio),  Grotius 
gives  it  as  his  clear  opinion,  that  the 
legal  hypothec  of  a  minor  must  be 
preferred  to  a  subsequent  special 
mortgage  by  deed  unaccompanied  by 
delivery,  in  so  far  as  concerns  the 


moveables  mortgaged,  which  are  still 
in  possession  of  the  debtor  and 
guardian,  for  no  delivery  takes  place 
where  the  debtor  keeps  the  goods  at 
his  house,  even  although  he  declares 
that  he  will  merely  use  the  goods 
preoariOf  or  at  the  disposal  of  the 
person  whom  he  wishes  to  secure 
thereby,  for  this  cannot  be  called  a 
delivery.  Grotius  likewise  says  that 
where  the  purchaser,  or  third  party, 
obtains  property  with  a  knowledge 
that  they  had  been  pledged,  he  has 
no  greater  right  in  regard  to  them 
than  the  pledgor  himself.  This 
opinion  was  acted  on  by  the  Supreme 
Court  of  the  Cape  of  Good  Hope  in 
Coaton  vs.  Alexander,  Buck,  Rep,  1879. 
p.  20.  In  the  3rd  (Rotterdam)  volume 
of  the  Consult,  A  Advya,  there  are 
no  less  than  74  opinions  of  Grotius 
on  various  points  of  law. — Ta.] 

t  [These  are  documents  given  to 
secure  the  repayment  of  money  ad- 
vanced for  the  building  or  repairing 
of  ships,  vid.  Grot.  ItUrod,  2,  4S. 
13,— Tb.] 
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understood  to  be,  and  to  continue  bound,  even  although  it  has 
passed  into  the  possession  of  a  third  party :  per  I.  18.  §  2.  8. 1>. 
de  pign,  act.  This  is  also,  according  to  the  customs  of  Rhine- 
land,  the  practice  there  in  the  case  of  cows,  horses,  &c.  sold,  if 
such  be  specially  agreed  upon.  See  Costuymen  in  Rhineland 
art*  48. 

§  20.  Public  instruments,  such  as  notarial  obligations  and 
others,  have  in  law  with  their  mortgage  the  same  right  over 
moveable  property  as  a  special  mortgage  of  immoveable  property, 
and  are  preferred  to  simple  writings.  L  scriptiiras  11.  Cod.  qui 
pot.  in  pignor.*  but  over  inmioveable  property  they  confer  no 
right :  placaut  of  the  Emperor,  9.  May,  1529.  Neostad.  decis.  Cur. 
Holland.  29.  So  that  the  mortgage  of  immoveable  property  by 
notarial  deed  {ohligatie),  customary  among  notaries,  has  no 
validity  (x). 

But  by  Placaat  of  5.  February,  1665.  it  was  enacted  that  no 
mortgages,  whether  general  or  special,  and  howsoever  they  may 
be  called,  shall  have  any  preference  either  on  moveable  or  im- 
moveable property,  actions,  or  claims,  unless  the  40th  penny 
thereof  shall  have  been  paid  at  the  time  of  granting  the  said 
mortgages,  and  likewise  Notarial  obligations  and  (Notarial)  mort- 
gages of  whatever  kind;  except  only  mortgages  of  the  Orphan 
Chamber,  legal  hypothecs,  bottomry  bonds,  and  simple  pledges 
of  moveables  delivered  to  the  creditors  {panden  ter  viinne)  ;  so 
that,  according  to  the  said  Placaat,  such  preference  shall  no  longer 
have  effect  unless  the  40th  penny  thereof  shall,  as  in  the  case  of 
immoveable  property,  have  been  paid.  But  as  the  said  Placaat 
was  alone  introduced  on  accoimt  of  the  mortgages  at  Amsterdam, 
where  according  to  grant  extended  to  that  town  on  8.  March, 
1598.  general  mortgages  had  the  same  right  as  special,  whence 
nothing  else  but  general  mortgages  are  executed  there,  which  are 
there  called  Schepcnkennissen ;  t  and  as  the  right  of  the  40th 
penny  was  thereby  rendered  nugatory,  Notarial  deeds  (ohligatien) 


•  [Cf,  Grot.  Introd,  2.  48.  28.  Tai-  XVIL  p.  123.  Voet.  20.  1.  10.— Tb.] 

ham  VB.  AndreCy  1  Moo.  P.  C.  Ca.  N.  t  ISchepenkennis,  i.e.  a  deed  passed 

S,  386. — ^Tb.]  before  or  with  the  knowledge  (kennid) 

(x)  Vid,  Turbe  of  4.  and  6.  April,  of  the  magistrates  {Schepenm)  of  tho 

1622.   Handv.  p.  636.  [Loen.  Decis,  town. — Tr.] 
Ca«.  XXVL  et  Boel  ad  Lo€7u  Decis* 
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over  moveable  property  were  expressly  inserted  to  satisfy  the 
people  of  Amsterdam,  who  otherwise  would  not  admit  the  said 
Plaeaat.  But  that  the  same  is  not  observed,  viz.,  that  the  40th 
penny  thereon  should  be  paid,  we  may  infer  from  this :  that  the 
former  right  of  preference  of  Notarial  obligatienf  and  other  public 
instriimenUy  is  tacitlj'^  admitted  in  the  same  way  as  was  understood 
in  the  case  of  registration  of  property  bound  by  Jideicommissum 
and  other  legal  hypothecs,  prescribed  by  Plaeaat  of  1624,  under 
penalty  of  loss  of  preference ;  for  not  having  been  observed  in 
practice,  the  former  right  was  again  admitted  and  restored  (y). 

But  among  us  Notarial  deeds  {ohligatien)  and  mortgages  of 
moveable  property'  bind  no  further  than  the  goods,  which  remain 
in  the  possession  of  the  debtor,  according  to  the  rule  mobiliu  non 
habent  sequelam.  So  that  if  the  property  has  by  actual  acquisi- 
tion come  into  the  possession  of  a  third  party,  it  will,  according 
to  the  custom  of  this  and  neighbouring  countries,  be  free  and 
unaffected  by  the  mortgage,  as  may  be  seen  in  the  8rd  vol,  of  the 
Consult,  d-  Adv^ys.  consult.  174.  n.  1.  &  8.*    But  in   Bhineland 


(y)  That  the  40th  penny  on  general 
mortgages  has  never  been  paid  in  this 
town,  and  that  our  Author  has  ac- 
cordingly here  committed  an  error, 
is  pointed  out  by  Mr.  Boel  in  his 
note  to  I^oen,  Decis.  and  Ohserv,  cm, 
17.  jp.  119.  and  it  is  surprising  that 
Chief   Justice  Schorer  in  notis  ad 
manudud.  H,  Orotii,  p.  428.  n.  49. 
like  our  Author,  considers  the  Grant 
of  8  March,  1598,  abolished  and  can- 
celled hy  the  Plaeaat  of  their  High 
Mightinesses  the  States  of  Holland 
and  West  Friesland  of  5  February, 
1665.  Or.  plcb,  vol.  3.  fol.  1005.  inas- 
much as  this  plaeaat  affords  not  the 
slightest  ground  for  such  a  statement. 
The  reader  is  referred  for  further  in- 
formation on  the  doctrine  of  van 
Leeuwen  to  Bod  I,  c,  pag,  seqq.    The 
Author  also  states  in  his  cetis,  for.  1. 
lib,  4.  p.  7.  «.  9.  that  general  mort- 
gages are  only  granted  and  passed 
before  the  Judge  under  whose  juris- 
diction the  contract  is  entered  into, 
but  this  is  an  error,    vid,  Yoet  in 
oornm.   ad   Digest,    tit,  de  pign,    et 


hyp.  n.  10. 

•  lA  pledge  of  moveahles  by  Notarial 
deedy  duly  registered  but  unaccom' 
panied  by  delivery ^  is  valid  not  only 
against  the  debtor,  but  also  gives  the 
pledgee  a  right  of  preference  against 
concurrent  creditors.  Thus  in  Francis 
vs.  Savage  &  Bill,  Nov.  1882,  Eolzd, 
C.  J.,  delivering  the  judgment  of  the 
Supreme  Court  of  the  Transvaal, 
said, ''  Matthaeus  (deauct.  1. 19.  74.), 
van  der  Linden t  p,  107.  and  other 
writers,  when  they  assert  that  a 
pledge  of  moveable  property  must  be 
followed  by  delivery  to  the  creditor, 
simply  mean  that,  if  a  debtor  pledges 
moveables  to  a  creditor  without 
delivery  and  afterwards  hands  over 
the  same  to  a  third  person  ex  oneroso 
tituloy  e.g,  by  way  of  sale  or  ex- 
change, the  creditor,  by  reason  of  the 
rule  mobiliu  non  habent  sequdam,  loses 
his  right  of  pledge.  But  they  do  not 
treat  of  the  case,  where  the  debtor, 
having  pledged  moveable  property  by 
means  of  a  notarial  document,  has 
continued  throughout  in  possession 


lOS 
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according  to  the  principle  of  the  written  laws :  arg.  I.  1.  §  1.  D. 
de  Salv.  interdict,    junct  §  41.  histit.  de  rer.  divis.  it  is  on  the 


of  the  property.  It  is  clear  that  in 
Holland,  before  the  placaat  of  the 
5th  February,  1665,  a  mortgage  of 
moveable  property,  by  means  of  a 
bond  passed  before  a  notary  and  two 
witnesses  but  unaccompanied  by 
delivery,  was  valid,  not  only  against 
the  debtor,  but  also  gave  a  right  of 
preference  to  the  prejudice  of  his 
other  concurrent  creditors.  {Orotius, 
2.  48.  28. ;  et  Groeneweg.  in  notis :  v, 
Leeuwen,  R,  HolL  liegt,  4.  13.  20, 
Loeniua.  Denis,  cas,  26.  in  fin,  Voet, 
20.  1.  12.  et  Jurisconsult  ibi  cit,)  In 
Voet,  20.  1.  13.  it  is,  however,  stated 
that  if  moveables,  which  have  been 
dehvered  by  way  of  pledge,  return 
again  into  possession  of  the  debtor 
and  upon  his  insolvency  are  found  in 
his  estate,  the  party  to  whom  the 
moveables  had  originally  been  deli- 
vered loses  his  preference  in  a  con- 
cursus  creditorum.  It  may  be  con- 
tended that  this  is  contrary  to  Voet, 
20.  1.  12.  and  the  other  authorities 
to  which  I  have  just  referred,  but  if 
we  understand  that  Voet  is  here  only 
speaking  of  the  case  where  articles, 
having  been  pledged  by  bare  agree- 
ment without  notarial  wiiting  and 
duly  delivered,  afterwards  come 
again  under  possession  of  the  debtor, 
then  all  apparent  contradiction  seems 
to  be  removed.  This  interpretation 
of  the  language  of  Voet  appears  also 
to  have  been  made  by  the  Supreme 
Court  in  Ceylon  and  the  Privy 
Council,  in  the  case  of  Tatlia7n  vs, 
AndreCf  1,  Moo,  P,  C,  Ca,  N.  S, 
There  both  courts  were  of  opinion 
that  a  mortgage  of  moveable  pro- 
perty, made  by  writing  before  a 
notary  and  two  witnesses,  binding  all 
the  debtor's  property,  present  and 
future,  although  unaccompanied  by 
delivery,  is  good  against  the  debtor 
and  his  general  creditors.  Both 
tribunals  based  their  judgments  upon 


Voet,  and  they  mustjiave  under- 
stood him  in  this  sense,  for  other- 
wise, if  we  extend  his  words  also  to 
the  case  of  a  mortgage  by  notaiial 
deed,  his  doctrine  is  directly  opposed 
to  the  decision  of  the  said  courts. 
Schorer  in  his  notes  to  Grotius.  2.  48. 
28.  says  that  Grotius  subsequently 
changed  his  opinion,  viz,  that  a 
notarial  deed  of  pledge  unaccom- 
panied by  delivery  is  altogether  in- 
effectual. He  refers  in  support  of 
this  to  an  opinion  of  Grotius,  to  be 
found  in  the  third  Rotterdam  voluine 
of  the  Consultations,  co7i«u7j.  174.  7i.  5. 
I  have  carefully  read  this  consulta- 
tion, but  only  find  it  stated  there  that 
the  legal  hypothec  of  a  minor  must 
be  prefen*ed  to  a  subsequent  special 
mortgage  by  deed  not  foUowed  by 
delivery,  in  so  far  as  concerns  the 
moveables  pledged  which  are  still  in 
possession  of  the  debtor  and  guar- 
dian, for,  observes  Grotius,  inter  aUa^ 
*  no  deliveiy  takes  place  where  the 
owner  keeps  the  goods  at  his  house, 
even  although  he  declares  that  he 
will  merely  use  the  goods  precario  or 
at  the  disposal  of  the  person  whom 
he  wishes  to  secure  thereby,  for  this 
cannot  be  called  a  delivery.'  In 
this  spirit  it  appears  to  me  that  fxin 
Leeuwen,  4. 13. 20.  Voet.  20. 1. 12.  and 
the  Jurists  in  the  Jlegts,  Observ.  3. 48. 
in  fin.  have  also  understood  Grotius. 
If  Schorer  be  correct  how  is  it  that 
neither  the  Begts,  Observ,  nor  v.  <L 
Keessel  has  contradicted  the  doctrine 
of  Grotius  as  stated  in  his  Introduc- 
tion, 2.  48.  28  P  Indeed  v.  d.  KeesseL 
Th,  431.  830.  seems  tacitly  to  agree 
with  Grotius.  But  even  after  publi- 
cation of  the  Placaat  in  Holland  a 
mortgage  of  moveables,  by  means  of 
a  notarial  document  without  delivery^ 
continued  valid,  if  only  at  the  time 
of  its  execution  the  40th  penny  be 
paid  thereon  and  the  document  itseU 
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contrary  observed,  that  if  a  person  buys  any  moveable  property 
and  passes  a  bond  {obligatie)  for  the  price  thereof,  specially  binding 


be  properly  registered  (cf.    Voet,  et 
V.  d.  KetueL  tibi  ciL),    Id  the  present 
instance   the   notarial   deed,  mort- 
gaging the  stock  in  ti-ade  and  other 
goods  of  Bumham,  has  been  regis- 
tered and  the  proper  dues  thereon, 
as  required  by  onr  local  law,  have 
been  paid.    Under  the  circumstances 
of  this  application,  therefore,  I  can 
come  to  no  other  conclusion  than 
that  the  respondents.  Savage  &  Hill, 
are  entitled  to  preference  over  the 
concurrent  and  personal  creditors  of 
T.  B.  Binnham."    But  a  regLstered 
notafial  bond  of  moveables,  which 
have     not    been   delivered   to   the 
pledgee,  is  of  no  force  as  against  an 
attachment  of  the  moveables  by  an 
execution  creditor.     In  re  Woecke,  I 
Menz,  554.   Mangold  Bros,  vs.  Eskell^ 
3  Juta.  48.     In  Hare  vs.  Trustee  of 
Heathy    3    Juta,    32.    the    Supreme 
Court  of  the  Cape  Colony  held,  that 
a  prior  bond  specially  hypothecating 
certain    land    and    containing    the 
general  clause  hypothecating  all  the 
moveable  and  immoveable  properly 
of  the  moi-tgagor,  is    preferent   in 
insolvency,  upon  the  moveables  of 
the  insolvent  estate,  to  a  subsequent 
bond    specially   hypothecating   the 
eame  land,  and  also  specially  hypo- 
thecating certain  moveables  of  which 
no  delivery  had  been  made  by  the  in- 
solvent to  the  mortgagee.    De  Yil- 
liers,  C.J.,  said,  **  The  question  to  be 
determined  is  whether  the  trustee  of 
the  insolvent  estate  of  Heath  was 
light  in  awarding  to  Louw  the  pro- 
ceeds of  certain  machinery,  mort- 
gaged, but  not  delivered  to  him  by 
the  insolvent  before  his  insolvency, 
or  whether  the  trustee  ought  to  have 
awarded  the  proceeds  to  the  appli- 
cant Hare,  who  held  a  mortgage  of 
older    date  specially  hypothecating 
certain  land  belonging  to  the  insol- 
vent|  and  containing  the  ordinary 


general  clause.    But  for  the  decision 
of  the  Privy  Council  in  Tatham  vs. 
Andres  (1.  Moo.  P.  0.  C.  New  Ser. 
p.  386.)  I  should  have  thought  that 
Hare's  claim  for  preference  admitted 
of  no  doubt.    Upwards  of  fifty  years 
ago  it  was  decided  by  this  Court,  in 
the  case  In  re  Russouw  (1.  Menz.  479.) 
that  a  prior  general  hypothec  was 
preferent   to  a   subsequent   special 
hypothec  of  moveables  not  followed 
with  possession,  and  that  case  has 
ever  &ince  been  acknowledged  as  bind- 
ing upon  this  Court,  and  been  acted 
upon  in  the  distribution  of  insolvent 
estates.    The    case   of   Tatham  vs. 
Andres   was  decided  by  the  Privy 
Council  in  1863,  on  appeal  fi-om  the 
Supreme  Court  of  Ceylon,  where  the 
Iloman-Dutch   Law    also  prevails; 
but  I  ought  here  to  observe,  that  if 
the  decision  of  the  Privy  Council  in 
that  case  had  been  inconsistent  with 
the  rules  laid  down  and  recognised 
in  this  Court  for  half  a  century,  and 
if  those  rules  appeared  to  me  to  carry 
out  the  true  principles  of  the  Boman- 
Dutch  Law,  I  should  not  consider 
the  decision  of  the  Privy  Council  as 
binding    upon    this    Court   in    the 
present  case.    But  that  decision  by 
no  means  conflicts  with  any  of  the 
reported  cases  in  this  Court.    The 
question  there  raised  was  as  between 
the  holders  of  notarial  bonds  mort- 
gaging the  debtor's  moveables^  but 
without  delivery,  on  the  one  hand, 
and    the    general    creditors    of  the 
mortgagor  on  the  other,    and    the 
Privy  Council  held  in  effect,  that  the 
mortgages,  although  unattended  by 
possession,     were    valid    not    only 
against  the  debtor  himself,  but  also 
against   his    general   creditors.     It 
should  be  observed  that  both  bonds 
contained  clauses  hypothecating  the 
insolvent's  general  propei*ty,  although 
no  reliance  was  placed  upon  this  cir- 
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as  a  mortgage  the  property  purchased,  the  bondholder  (obligee) 
will  have  a  right  of  preference  over  the  said  property, 'in  so  far  as 


cumstonce  either  in  the  arguments  of 
counsel  or  in  the  judgment  of  the 
court.  It  should  be  observed 
also  that  both  bonds  were  notaiial, 
and  that  much  weight  was  attached 
to  this  circumstance  in  the  Coui-t 
below,  as  well  as  in  the  Piivy 
Council.  It  would  appear  that  in 
Ceylon  the  law,  differiDg  in  this 
respect  from  the  law  of  this  colony 
{In  re  Loudmi,  1.  Menz.  p.  380.), 
does  not  require  registration  of  a 
notarial  bond  for  the  purpose  of 
giving  the  holder  a  right  of  prefer- 
ence. No  wonder  then  that  the  Chief 
Justice,  Sir  William  Howe,  in  giving 
judgment  remarked :  '  We  are  most 
reluctantly  compelled  to  the  con- 
clusion that  the  law  of  this  colony, 
as  it  now  stands,  not  only  enables  a 
man,  by  retaining  possession  of  his 
own  hypothecated  goods,  to  delude 
the  world  by  appearances  of  solvency, 
but  also  permits  any  one  creditor 
lying  behind,  and  furnished  with 
such  an  instrument  as  is  now  pro- 
duced by  Chr'istoffelsz,  to  come  in  at 
the  last  moment,  and  deprive  the 
genei*al  creditors,  if  his  specialty 
debt  be  large  enough,  of  all  hope  of 
dividend.'  The  bond  in  favour  of 
ChiXstoffelsz  was  a  general  bond; 
and  in  some  respects  our  own  law, 
in  recognizing  the  validity  of  such 
bonds,  is  not  entirely  free  from 
reproach,  but  here,  at  all  events, 
due  notice  is  given  to  the  world  of 
the  existence  of  such  claims  by 
means  of  a  compulsory  registration 
in  the  Deeds  Office.  Now,  on  look- 
ing closely  into  the  law  of  Holland, 
we  find  that  there  were  two  modes 
of  effectually  mortgaging  moveable 
property;  namely,  by  means  of  a 
pledge  accompanied  by  delivery,  and 
by  fneans  of  a  notarial  bond,  without 
delivery.  Until  the  debt  owing  to 
him  was  disoharged,  the  pledgee  to 


whom  the  pledged  articles  had  been 
delivered,  stood  in  the  same  position 
towards  the  debtor  and  his  creditors 
as  a  purchaser  to  whom  delivery  has 
been  made.    The  mortgagee,  on  the 
other  hand,  in  whose  favour  a  nota- 
rial   bond    had    been    passed    but 
without   delivery,  had    no    greater 
security  than  was  afforded  by  the 
personal  honesty  of  the  debtor.    He 
took    his   mortgage  subject    to  all 
prior  special  or  general  hypotheca- 
tions affecting  the  property,  and  if 
the    debtor    chose     afterwards    to 
alienate  the  property,  or  even  if  the 
property  was  judicially  attached  at 
the   suit   of  another   creditor,  the 
mortgagee  lost  his  rights  of  prefer- 
ence pro  ianto.  But  as  far  as  the  con- 
current creditors  were  concerned,  he 
might  in  a  concursus  creditorum  claim 
a  preference  to  the  extent  of  the 
value  of  the  mortgaged  articles  in 
the  possession  of  the  debtor  or  his 
trustee  in  in  solvency'.    The  general 
rule    no    doubt    was,    Mohilia    nan 
hahiit  sequeJam,  but  this  rule  only 
applied  wheix)  the  debtor  had  parted 
with  the  goods,  or  with  the  right  to 
the  possession    of  the  goods  iilulo 
oneroeo.    In  explaining  this  maxim, 
Matthaem  in  his  book  de  Audionihus 
(I.  19.  74),  says: — Oppfgiieratio  rerum 
viohilium  guar  urn  poesemo    uon   est 
tranalata  in  creditorein  valet  quidem 
respeciu  debitoria,  ecd  non  praejudtcat 
alu's  crediton'bus*     Voet  makes  sub- 
stantially the  same  i*emarks  in  his 
commentary  (20. 1.  12.).    In  support 
of  their  view  both  Matthaem  and 
Voet  cite  QrotiM  (Introd.  2.  48.  27.), 
where  he  says,  *It  (namely,  mort- 
gage of  moveables)  is  valid  in  case 
of  possession,  no  matter   how  the 
same  is  effected  provided  it  is  clearly 
manifest.*     It  is  clear  that  Orotius 
was  here  referring  to  the  case  in 
which  no  notarial  bond  or  quasi- 
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he  may  be  able  to  obtain  the  same.    And  if  the  bond  stipulateB 
that  in  default  of  payment  he  may  attach  the  property  again  as 


notarial  bond  had  been  passed,  for 
in  tbe  next  section  be  savs :  '  It  is 
also  Talid  without  delivery  of  pos- 
session even  if  simply  by  signature, 
as  far  as  regards  the  debtor;   but 
not  to  the  prejudice  of  other  creditors, 
unless  the  hypothecation  took  place 
in  the  presence  of  three  witnesses, 
or  a  notary  and  two  witnesses.*    I 
am  inclined  to  think,  therefore,  that 
both  Matthaeus  and  Voet  referred  to 
the  case  of  an  underhand  instrument 
of  mortgage  as  distinguished  from  a 
notarial  or  quasi-notarial  bond,  and 
if  this  yiew  be  correct,  the  appa- 
rently conflicting   authorities   may 
be  reconciled  with  each  other.  Burge^ 
in  his  Commentaries  (3 ;  572),  says  : 
'Even  in  a  concursus  of  creditors, 
the  contract  alone  would  not  give 
the  creditor  any  preference  or  lien 
on  the  goods  imless  the  mortgage 
had  been  followed  by  the  delivery  of 
them/    The  Privy  Council  in  com- 
menting  upon    this   passage  said: 
'The  passage  is  said  by  the  learned 
Judge  in  the  Court  below  not  to  be 
supported  by  the  text  of  Voet,  to 
which  reference  is  made,  and  cer- 
tainly we  cannot  find  there  sufficient 
warrant  for  it  in  the  sense  put  upon 
it  ly  the  appellant's  counsel.'     It 
is  difficult  to  know  exactly   what 
sense  was  put  upon  it  by  counsel, 
but  with  due  respect  for  the  Chief 
Justice  of   the   Supreme    Court  of 
Ceylon,  I  think  that  the  text  of  Voet 
fully  supports  the  passage  in  Burge. 
By  limiting  his  remarks  as  well  as 
that  of  Voet  to  the  case  of  an  under- 
hand instrument  of  mortgage,  we 
may  reconcile  the  passage  with  the 
other   text  writers,  and   with   the 
judgment  of  the  Privy  Council  itself. 
As  regards  notarial  bonds  of  move- 
ables, the  law  of  Ceylon,  following 
the  older   Dutch   law,  gives  them 
yalidity,  eyen  without  registration, 


as  against  the  insolvent  and  the 
concurrent  creditors.  Our  law,  fol- 
lowing the  later  Dutch  law,  gives 
them  thia  validity  only  after  due 
registration  with  the  Kegistrar  of 
Deeds.  But  no  such  bond,  even  if 
notarial  and  duly  registered,  is  suffi- 
cient per  Be  to  supersede  the  rights 
of  preference  enjoyed  by  the  holder 
of  a  prior  general  bond,  likewise 
duly  registered.  The  result  is  that 
the  application  for  an  amendment  of 
the  liquidation  accounts,  whereby  the 
proceeds  of  the  machineiy  have  been 
awarded  to  Louw,  must  be  granted 
with  costs." 

The  same  Court  also  held,  that 
although  a  mortgagor  of  land  cannot 
by  a  subsequent  lease  confer  on  the 
lessee  any  rights  which  shall  conflict 
with  those  of  the  piior  mortgagee, 
yet  the  lessee  would  be  entitled  to  a 
preference  for  his  improvements  on 
the  land  (where  in  the  lease  there  is 
,  a  clause  to  this  effect)  to  the  amount 
by  which  the  improvements  have 
enhanced  the  value  of  the  land.  De 
Yilliers,  C.  J.,  expressed  himself  as 
follows:  "Now,  without  expressing 
any  opinion  as  to  the  rights  of  a 
lessee  under  a  lease  executed  by  the 
mortgagor  before  the  date  of  the 
mortgage,  I  am  quite  prepared  to 
Buppoi*t  the  arguments  of  the  plain- 
tiff's counsel  to  this  extent,  that  tho 
mortgagor  of  land  cannot  by  a  sub- 
sequent lease  confer  on  the  lessee 
any  rights  which  shall  conflict  with 
those  of  the  prior  mortgagee.  But 
it  does  not  follow  that  a  mortgagor 
cannot  lease  the  land  without  the 
consent  of  the  mortgagee,  for  by  our 
law  the  mortgage  confers  no  rights 
of  property  upon  the  mortgagee  but 
a  mere  jua  in  re  aliend.  In  case  of 
the  insolyency  of  the  mortgagor, 
the  usual,  and  in  my  opinion  tbe 
proper  courso  has  hithei'to  been  for 
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his  own,  he  must  do  so  together  with  the  bailiff  of  the  place, 
even  although  the  property  has  been  sold  to  a  third  or  fourth 


the  tniBtce,  first  of  all  to  offer  the 
land  for  sale  provisionally  subject  to 
the  lease,  and  if   the  offer  is  not 
sufficient  to  cover  the   mortgages, 
then  to  sell  the  land  free  from  the 
lease.    The  lessee's  rights  are  in  this 
manner   preserved   only  so    far  as 
they  do  not  conflict  with  those  of 
the  mortgagees.     If  under  the  con- 
tract of  Itaee  the  lessee  is  entitled  to 
compensation  for  improvements  made 
by  him  upon  the  land,  he  ought  not  to 
he  placed  in  a  tvorse  position  in  regard 
to  the  mortgageCf  than  if  he  had  been  a 
trespasser  who  made  the  improvements 
in  the  bond  fide  bdief  that  he  was  the 
owner  of  the  land.     The  rights  of  the 
mortgagee  are  fully  protected,  if  the 
lessee*  s  c*  aim  for  compensation  is  limited 
to  the  amount  by  which  theimprovements 
have  enhanced  the  value  of  the  land.  It 
will  of  course  lie  upon  the  defendant  to 
prove  the  value  of  the  improvements,  hut 
it  is  clear  that  to  the  extent  of  such 
value  his  plea  setting  vp  his    claim 
for    compensation    is    a    good    oneJ^ 
Dreyer*s  Trustee  vs.  Lutley,  3.  Jufa.  61. 
Suppose  now  that  A.  holds  a  mort- 
gage bond  for  £1200  over  Black  acre, 
mortgaged  to  him  by  B.,  who  subse- 
quently leases  Blackacre  to  C,  upon 
condition  that  C.  shall  be  compen- 
sated for  all  buildings  erected  on  the 
land.    A.  having  obtained  judgment 
on  his  bond,  Blackacre  is  sold  in 
execution   and  owing  to  scarcity  of 
money   realises    £1000.    0.    proves 
that  the  house  he  has  built  on  Black- 
acre   has  enhanced   the    value    of 
the  land  to  the  amount  of  at  least 
£1000.    Will  the  claim  of  the  mort- 
gagor or  lessee  be  preferent  on  the 
proceeds  of  sale  and  to  what  extent? 
Applj'ing  the  rule  above  laid  down 
by  the  learned  Chief  Justice  it  seems 
that  we  will  arrive  at  an  unsatisfac- 
tory  result.      Ought   a   subsequent 
lessee  to  be  placed  in  the  same  posi- 


tion against  the  prior  mortgagee  as  a 
bond  fide  possessor  would    bo?    If 
the  lessee  has  made  improvements 
without  stipulating  for  compensation, 
it  is  clear  he  has  no  claim  whatever 
for  those  improvements.    Why  then 
should  he  be  in  a  better  position 
quoad  the  mortgagee  whero  he  has 
stipulated  for  compensation  in  the 
lease?    The  lessee  is  either  a  bond 
fide  possessor  in  both  cases  or  he  is 
such    in    neither    case.    The    mere 
stipulation  to  be  allowed   for    im- 
provements cannot  alter  the   legal 
character  of  the  lessee's  possession. 
But  a  lessee,  says  Grotius.  2.  2.  §  2.  & 
10.  is  not  such  a  bond  fide  possessor, 
for  he  knows  that  the  land  belongs 
to  another,  nor  has  he  possessio  civilis. 
Imt  4.  15.  §  5.     Dig.  41.  2.  25.  1 ; 
43.  16.  1.  22;  43.  16.  20;  43.  26.  6. 
2.    The  prior  mortgage  being  duly 
registered,  ought  not  the  lessee  to 
bo    taken    as   having    had     nctice 
thdi'eof,  and  having  had  notice  is  he 
not   in  the  same   position    as    the 
mortgagor  himself  would  have  been 
in    as    against    the   mortgagee?  3. 
Juta.    34.  Schrasserf.  Consult,   vol,  2. 
cons.   77.  71.  36.    VoH.    19.  2.   16.  in 
medio.    Can  a  mortgagor  confer  on 
his  lessee  gi*eater  rights  with  respect 
to  improvements  made  on  the  land 
as  against  the  mortgagee  than  he 
himself  possesses?    It  is  therefore 
submitted  that  the  lessee  can  have 
no  preference  whatever  for  improve- 
ments against  the  prior  mortgagee. 

There  is  no  doubt  that  even  against 
a  third  party,  who  is  a  bond  fide  pos- 
sessor, the  mortgage  will  be  valid,  but 
such  bond  fide  possessor  will  be  on- 
titled  to  compensation  to  the  extent  to 
which  he  has  enhanced  the  value  of 
the  thing  mortgaged.  Thus  Paulus  in 
the  Digest.  20.  1.  29.  §  2.  says,  "A 
house  that  has  been  mortgaged  is 
destroyed  by  fire,  and  Lucius  Tiliua 
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party.  And  this  is  so,  even  where  the  said  bond  has  been 
executed  underhand.  Vid,  Costuymen  ofRhineland^  art.  48.  49.  d 
50.  and  S.  van  Leeuwen'a  Commentary  thereon.  A  simple  writing 
attested  by  three  credible  witnesses  has  likewise  the  right  of  a 
public  instrument,  and  is  preferred  before  current  debts.  L  qui 
scripturas  11.  Cod.  qui  potior,  in  pignor.  et  ibi  DD.  As  was 
imderstood  in  April,  1619,  upon  the  request  of  the  magistrates  of 
Leyden,  (and  since  observed  there)  by  A.  van  Berendregt ;  J.  van 
Vermeren;  and  P.  van  Veen.  Vid.  Grot.  Introd.  2.  48.  §  28. 
Consult.  &  Advys.  vol.  1.  cons.  282.  286.  and  vol.  8.  (Amsterdam) 
cons.  98.     Jac.  Koren.  observ.  88.* 

It  is  a  matter  of  doubt  with  some  whether  the  clause  (under 
security  according  to  law),  inserted  in  a  bond,  is  sufficient,  and 
has  the*same  effect  as  "  under  security  of  person  and  property," 
as  may  be  seen  in  the  Advysen  &  Consult,  vol.  1.  cons.  267.  et 
seq.  {vid.  Bell.  Jut.  pag.  482.]  Wherefore  it  is  safest  to  mention 
specially  the  binding  of  person  and  property. 

§  21.  In  some  places  it  has  with  a  good  view  been  introduced 
that  servants  have  a  preference  for  their  wages  on  the  property 
of  their  master  before  all  the  concurrent  debts,  if  at  the  time  of 
the  master's  death  or  insolvency  they  were  in  the  house  or  in  his 
service.  [Matth.  de  Auct.  I.  1.  c.  20.  n.  6.]  But  this  is  still  im- 
certain  among  us,  as  there  is  no  special  enactment  concerning 
it.t  See  hereon  Wesenbec.  parat.  ad  tit.  D.  de  privileg.  creditor, 
num.  5.  Berlich.  conclus.  practicab.  part.  1.  conclus.  64.  num.  66. 
67.  77.  79.  Carpzov.  fin.  forens.  part.  1.  const.  28.  defin.  24.  25. 
&  83.  Coler.  decis.  200.  num.  8.  Hartman.  Pistor.  part.  1. 
quaest.  8.  (z). 


has  bought  the  empty  space  (aream) 
and  bnilt  another  house  thereon.  A 
question  arose  concerning  the  right 
of  mortgage.  Paulus  answered,  the 
right  of  following  up  the  mortgage  is 
preserved,  and  hence  that  which  is 
built  upon  the  land  follows  the  right 
of  the  soil,  i.e.  is  subject  to  the  right 
of  mortgage ;  but  bond  fide  possessors 
cannot  be  compelled  to  give  up  the 
building  to  the  creditors  otherwise 
than  upon  receiving  the  expenses 
laid  out  in  the  construction,  to  the 

VOL.  II. 


extent  to  which  the  thing  has  been 
enhanced  in  value  thereby."  cf. 
Matthaeus.  de  Auction.  1.  21.  5.  <£;  6. 
Faber.  Cod.  8.  6.  de/.  19.  Voet.  20.  1. 
4.  OWck.  hk.  20.  tit.  I.  ^  1083.  pp. 
351-2.— Tb.] 

•  ISed  vid.  Voet.  20.  1.  12. 
Aanmerhingen  op  Lyhrechta  Bed. 
Vertoog.  aanmerhing  63.  p.  696.— 
Tb.] 

t  [cf.  V.  d.  Keessel.  Th.  464.  — 
Tk.] 

{z)  It  may  be  gathered  from  l^e 

I 
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With  these  exceptions  there  is  no  right  of  preference,  but  all 
current  debts  rank  equally  by  concurrence  and  right  of  placing 
together,  each  in  proportion  to  the  amount  of  the  debt.  L  82.  D. 
de  reh.  aiith.jud,po8.  L  10.  Cod.  qui  pot  in  pig,  L  12.  §  2.  Z).  eod, 

§  22.  He  who  has  preference  as  to  a  principal  sum,  has  likewise 
preference  for  the  interest  due  upon  such  principal.  But  in  order 
that  honest  folks  should  not  be  undone  by  too  great  accumulation 
of  interest  in  arrear,  provision  has  in  several  places  been  made 
thereon.  Likewise  also  by  Placaat  of  26.  October,  1572,  it  was 
enacted,  that  a  creditor  shall  not  have  preference  for  more  than 
three  years'  interest,  unless  such  interest  has  been  convei'ted  into 
principal,  and  a  pledge  or  mortgage  has  again  been  given  for  the 
same.  But  this  has  never  been  observed :  teste  Zj'pae.  Notit.  Jur, 
Belg.  tit.  de  reditib.  ami.  Vers,  fraudih.  rero.  See  Fab.  Cod.  qtti 
potior  in  pign.  dejin.  8.  n.  5.  in  not.  Koren.  ohs.  18.  Except  in 
those  places  alone  where  the  same  has  been  expressly  introduced 
by  statute.  See  Keuren  tot  Leyden,  art.  125.  And  at  Gouda 
there  is  a  statute  that  a  creditor  who  allows  his  knstingpenningen 
to  run  for  three  years,  cannot  be  preferred  before  other  creditors 
for  the  principal  and  knstingpenningen^  even  upon  the  land  out  of 
which  the  same  proceed  *  [vid.  quae  supra  notata  ad  cap.  7.  n.  6]. 

It  must  also  be  observed  that,  although  on  the  knstingpenningen 
of  houses  and  lands  which  are  not  fixed  at  a  proper  time,  interest 
must  be  paid  even  if  it  be  not  expressly  stipulated."}*  per  l.  5.  Cod. 
de  Action,  empti.  Yet  such  interest  has  no  right  of  preference, 
together  with  the  principal  sum,  except  where  this  has  been 
expressly  agreed  upon,  and  the  property  has  been  specially  mort- 
gaged for  the  same  as  well  as  for  the  principal.  As  was  under- 
stood by  the  Court  of  Holland  in  the  case  of  Jan  Dirksz.  van 
Keulen  cojitra  Willan  WiUemsz  van  Nieuwpoort.  11.  November, 
1609. 


Placcuji   16.    Sept,   1677.   12.    Odoh.  perty.    The  instalments  or  balance 

1735.  Bea:  20.  Mart.  1680.  <L  Octrooi  of  the  purchase  price  still  due  are 

20.  Jan,   1614,  what  other  persons  secured  to  the  vendor  by  a  deed  of 

have  a  right  of  priority  or  preference,  mortgage  called  a  AjMs^w^&n'c/ ;   cf, 

con/,  DD.  supra  crt.  supra^   ch.  7.   §  11.      Grot.     2.   48. 

*  [^Kustingpenningen^iYiQ    balance  40.  v.  d.  Keessel.  Th.  179.  427.— 

with  interest  of  the  purchase  money  Tr.] 

due  on  the  sale  of  immoveable  pro-  t  [cf.  supra,  ch«  7.  §  IL— Tr.] 
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§  23.  Besides  these,  there  is  yet  another  privilege  in  favour  of 
the  creditors,  (to  wit)  that  if  an  heir  is  himself  suspected  of 
inability  or  bankruptcy,  and  they  apprehend  that  loss  may  be 
occasioned  them  through  the  mixing  of  his  estate  with  the  estate 
inherited  by  him,  and  that  they  can  well  be  satisfied  out  of  the 
goods  of  the  said  (inherited)  estate,  the  creditors  may  still,  within 
five  years  firom  the  adiation  of  the  said  estate,  cause  the  goods  of 
the  inherited  estate,  so  far  as  they  may  still  be  among  the  heir's 
property,  to  be  separated  from  such  property  and  may  satisfy 
themselves  out  of  the  same  alone,  without  any  of  the  heir's 
creditors  being  entitled  to  any  share  therein  for  their  debts, 
whether  incurred  before  or  after  (adiation).  L  1.  §  10.  12.  L  2.  db 
tit  Z).  de  aeperat.  honor.  Even  although  the  said  goods  had 
meanwhile  been  pledged  or  specially  mortgaged  by  the  heir  in 
favour  of  his  creditors,  d.  L  1.  §  1.  d-  3.  D.  de  seperat.  honor. 
for  the  right  of  dividing  an  estate  (hocdelsplissing)  is  a  legal 
hypothec,  which  like  other  legal  hypothecs  must  be  prefen'ed 
before  special  subsequent  mortgages  and  documents  under  seal. 
Judgment  having  been  given  against  the  debtor,  the  property 
pledged  or  mortgaged  is,  by  order  of  the  judge,  sold  by  a  bailiflf 
or  messenger  of  the  Court  to  the  highest  bidder,  after  previous 
oflfer,  proclamation,  and  publication.  How  this  is  proceeded  with 
can  be  gathered  from  Merul.  prax.  civ.  lih.  4.  tit.  95.  cap.  2.  et 
seq.  Papegay,  published  A°  1668.  pag.  mild  507.  et  seq.  Dam- 
houd.  prax.  civ.  cap.  258  et  seqq. 

§  24.  Which  having  been  done,  the  price  takes  the  place  of  the 
property,  and  is  by  way  of  preference  divided  among  all  those 
who  have  any  right  to  it  according  to  each  one's  rank  and 
priority.  Wieland.  prax.  civil,  lih.  10.  cap.  7.  Damhoud.  prax. 
civil,  cap.  260.  Merul.  prax.  civil,  lih.  4.  tit.  95.  cap.  14.  Herbai. 
lib.  sing.  cap.  6.  in  Jin.  subject  however  to  his  giving  security  to 
restore  the  same  at  all  times,  if  ux)on  reclamation  it  be  found 
not  to  be  due  to  him.  Instruct.  Cur.  Holland,  art.  192. 
in  fin.  (a). 

(a)  Conf.  JDD,  adiit.de  diitradione  horo  that,  Ist,  MoTigAgo  {hypotheca 
jdgn.  Finally,  it  must  also  be  ob-  quae  proprie  consistit  in  immobilihus) 
served  that  our  Author  has  forgotten  and  pledge  [-pignut  quod  circa  mohilia 
to  mention  how  mortgage  is  deter-  ver&atur)  is  determined  by  destruction 
mined,  and  accordingly  I  shall  state     of  the  thing.    2fid,  by  discharge  and 

I  2 
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payment.     3rd,  by  consignation  or  qua  videre  licet,  I,  5.  pr.  D.  qutb.  mad. 

deposit  of  the  sum  due.     4th,   by  pign,  vd  hypoth.  tt  Comm,  ad  eand, 

effluxion  of  the  time  stipulated.  5th,  legem.    Grot.  Introd.  h.  U  §  uU.  add 

by  prescription.    6th,  by  consent  of  omnino.  A.  in  cena.  for.    1.   lib,  4. 

the  creditor.     7th,  ope  exceptionis^  de  cap.  10. 


CHAPTER  XIV. 

OP  DO  VT  BE8;   BO   UT  FACIAS;  FACIO  UT  DE8;   FACIO 
UT  FACIAS,  AND  WHAT   IS   INOLUDED   THEEEUNDEB. 

[QEOT.  in*  31.] 


Sect. 

1.  Of  do  td  de3,  do  ui  facicUf  /ado 

ut  des,  fado  ut/adas, 

2.  Exchange  of  money  for  money, 

and  causing  something  to  be 
paid  at  a  different  place. 

3.  Of  LoctiB  pcmitentiae  and  with- 

drawal £rom  the  contract,  when 
it  takes  place. 

4.  Of  condictio,  or  reclaiming  what 


Sect. 

has  been  wrongly  paid  without 
any  indebtedness,  or  paid  in 
excess,  and  where  and  when 
it  takes  place. 

5.  Whether,  and  to  what  extent, 

gaming  and  wagers  are  bind- 
ing. 

6.  Of  bribery  and  corruptly  pro- 

curing situations  and  offices. 


§  1.  There  are^  moreover,  other  transactions  which  are  com- 
pleted by  delivery  of  the  thing  and  have  no  pecuUar  name  of  their 
own.  L  1.  §  1.  &  2.  D.  de  praeacript.  verb,  I.  juris  gentium  D,  de 
pactis.  These  chiefly  originate  in  four  different  ways :  that  we 
generally  give  something  in  order  that  another  may  give  something 
in  return;  or  that  we  give  something  in  order  that  another  may  do 
something  in  return ;  or  we  do  something  in  order  that  another 
should  give  something  in  return,  or  do  something  in  return ;  to 
which  no  other  name  can  be  given  than  do  tit  dee,  do  ut  facias^ 
fado  ut  des,  enidfacio  tit /ados.  L  6.  §  1.  2.  8.  4.  D.  de  praeacript. 
verb.* 

§  2.  Giving  for  giving,  which  consists  of  particular  things,  is 
called  exchange.  I.  5.  §  1.  de  praescript.  verb,  under  which  the 
exchange  of  money  is  also  included.  For  which  purpose,  as 
among  us  several  kinds  of  money  are  not  in  circulation  and  may 


*  [These  are  the  innominate  contracts  of  the  Boman  LaW|  cf.  Sandari* 
note  to  Inst.  HI.  13.  §  2.— Tr.] 
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not  be  accepted  without  forfeiture,  certain  persons  are  in  each 
place  appointed  for  the  convenience  of  honest  folks,  who  upon 
special  orders  and  instructions  of  the  Directors  of  the  Mint, 
issued  with  that  view,  accept  such  kinds  of  money  at  its  intrinsic 
value  and  exchange  it  for  other  money.  The  ordinances  promul- 
gated on  this  subject  are  to  be  found  among  the  Ordinances  of 
Maximilian,  14.  Decemb.  1489.  of  the  Emperor  Charles,  4.  Feb. 
1520.  of  the  Earl  of  .Leicester,  Governor  of  the  Netherlands, 
4.  Aug.  1586.  Placaats  of  the  States  General  of  11.  Dec.  1589. 
8.  January.  1595.  21.  March.  1606.  6.  July.  1610.  7.  March.  1619. 
and  of  the  States  of  Holland,  19.  Decemb.  1603^ 

It  is  also  customary  among  merchants,  in  order  to  avoid  risk, 
that  any  one  owing  money  in  a  foreign  place,  pays  the  money  to 
a  person  here,  who  causes  the  same  sum  to  be  paid  at  such  place 
by  his  factors  or  agents  out  of  money  due  to  him  there,  tot,  tit, 
D,  cC  Cod.  de  co  quod  certo  loco.  This  we  call  exchange,  although 
it  properly  comes  under  mandate  and  assignment,  of  which  more 
fully  hereafter  in  chapters  26  and  27  (a). 

§  3.  By  the  Roman  Law,  so  long  as  in  these  innominate  con- 
tracts the  matter  was  still  entire,  nothing  having  been  given  or  done 
on  either  side,  either  party  might  withdraw  therefrom  and  annul 
the  transaction.  I.  6.  D.  de  cond.  cans,  data  caus.  non  secuU  But 
inasmuch  as  by  the  Canon  law,  which  in  this  respect  we  follow, 
a  simple  promise  made  premeditatedly  begets  a  complete  obliga- 
tion (regt),  as  we  have  pointed  out  ante,  bk.  IV.  ch.  1.  so  at  the 
present  day  in  these  (innominate)  and  all  other  transactions  all 
change  of  intention  and  withdrawal  are  excluded,  except  where  it 
has  been  otherwise  expressly  stipulated.  Costuym.  of  Antwerp. 
tit.  63.  art.  4.  Grot.  Introd.  lib.  8.  ch.  6.  in  Jin.  dt'part.  31.  num. 
13.  Gomez,  var.  resolut.  torn.  2.  cap.  8.  num.  4.  &  6.  Mantic. 
de  ambig.  lib.  1.  tit.  8.  ?iwm.  17.  <&  aeq.Q)).  But  he  who  has  on 
his  side  completed  the  transaction  has  the  right  of  compelling 

(a)  It  is  not  correct  to  assert  that  miration  of  the  Roman  law.     The 

oxchango  in  this  Bonse,  and  as  it  reason  for  my  criticism    is    to  be 

obtains  among  merchants,  belongs  found  in  Franck  jm  Camh.  lib.  1. 

to  the  innominate  contracts,  whether  tit.   4.   jund,    Heineceii   elem,  jur. 

under  do  ut  des  or  do  ut  facias y  or  cami.  cq/j.  l.acW.  my  notes  awfe,cA.  2, 

even  as  our  author  wrongly  classes  (n.  a.)  et  seq, 

it  under  mafadate,  all  of  which  has  (6)    Vid,  et  cl.  Voet  ad  Digest,  tit. 

no  other  origin  than  a  too  great  ad-  condict.  cam.  data,  rf-c.  n.  6. 
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his  adversary  to  perform  his  part  thereof,  l.  4.  tilt.  Cod,  de  rer. 
pennutat.  L  5.  Cod.  de  obligat.  d  act,  and  need  not  be  satisfied 
mth  id  quod  interest^  if  the  doing  consisted  in  something  which 
it  was  in  the  power  of  the  adversary  to  perform,  but  may  compel 
him  by  means  of  imprisonment  to  perform  that  which  he  has 
promised.*  Instnictie  van  den  Hoogen  Rade^  art.  275.  Ampliat. 
van  de  Instruct,  van  den  Hove  van  Holland,  art.  14.  Ordonnantie 
op  de  JusUtie  in  de  steden  en  ten  platten  Landen,  art.  81.  82. 
Costuymen  at  Antwerp,  cap.  68.  art  42.  43.  Christin.  vol.  1. 
deds.  223.  num.  8.  (c). 

§  4.  lULoreover,  if  performance  by  the  one  consists  in  giving 
Bomethingi  he  who  has  made  performance  has  his  choice  whether 
he  will  compel  the  other  party  to  performance,  as  has  already 
been  observed;  or  whether  he  will  demand  back  what  he  has 
given.  L  6.  §  1.  D.  de  praescript.  verb.  I.  4.  6.  7.  Cod.  de  rer. 
permutat.  tot.  tit.  D.  d  Cod.  de  condict.  causa  data  caus.  non 
secuta,  which  is  considered  to  be  tacitly  agreed  upon  in  these 
transactions,  in  which  there  is  a  double  obligation ;  first  express, 
that  what  has  been  stipulated  and  promised  must  be  performed, 
and  secondly,  a  tacit  result,  that  what  has  been  given  must  be 
returned,  if  there  does  not  follow  what  has  been  promised.  I.  5. 
D.  de  praescript.  verb,  d  tot.  tit.  D.  de  condict.  cans.  dat.  caus. 
non  secuta.  Such,  however,  that  the  non-performance  is  due  to 
the  fault  and  negligence  of  the  promissor,  and  it  was  possible  for 
him  to  make  performance ;  and  not  where  it  was  not  in  his 
power,  as  where  performance  is  prevented  by  some  unforeseen 
event  beyond  his  power.  For  instance,  if  I  have  promised  to 
supply  some  one  for  life  with  food  and  drink  and  have  received  the 
money  promised  me  for  it,  and  in  the  meantime  while  preparing 
to  come  to  me  he  dies,  the  said  money  can  not  be  claimed  back, 
and  indeed  although  the  money  has  not  yet  been  given,  if  the 
time  has  arrived  when  he  might  have  come  to  me,  and  has  not  been 
prevented  or  refused  by  me,  the  money  may  be  claimed.  I.  10. 
Cod.  de  condict.  ob.  cans.  dat.  junct.  I.  3.  §  3.  4.  D.  de  condict. 
caus.  non  secut.  Caroc.  tract,  locati  de  Medico,  part.  2.  quaest. 
162.  d  seqq  (d). 

*  [Qf-  infra,  ch,  XVIII.  §  1.— Tr.]      lib.  3.  irad.  1.  p.  1.  quaut.  9. 
(c)  See  especially  Orot.  ItUrod,  hk.         (d)  That  payment  made  in  error 
3.  ch,  31.  §  9.  add,  Hunnii  Eesolut,      gives  a  right  to  demand  it  back,  we 
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Likewise,  in  all  other  transactions,  whatever  has  by  mistake  or 
without  indebtedness  been  handed  over  may  be  recovered  back. 
tot,  tit.  D.  de  condict.  indebiti. 

In  like  manner,  whatever  any  one  has  given  for  an  unlawful 
or  otherwise  immoral  purpose,  that  is  if  the  improper  pur- 
pose is  on  the  side  of  the  receiver  alone,  may  be  demanded 
back.  L  2.  D.  de  condict.  oh,  tiirp.  cans,  even  where  the 
transaction  has  been  completed,  just  as  if  it  had  been  tacitly 
stipulated  that  what  the  laws  do  not  permit  the  receiver  to 
retain,  must  be  given  back.  L  1.  D.  eod.  But  if  the  improper 
purpose  be  on  both  sides  the  payment  made  thereunder  holds 
good.    L  4.  2>.  eod.  f 

§  5.  For  this  reason  the  winner  in  gaming,  or  gambling,  cannot 
lawfully  recover  his  promised  winnings.  X     2.  1.  Cod.  de  dUatorih. 


learn  from  nature,  as  no  one  may 
enrich  himself  to  the  detriment  of 
another ;  bat  by  the  Boman  law  no 
remedy  was  afforded,  for  the  transfer 
or  delivery  of  the  property  took  place 
intentionally ;  hence  the  demanding 
back  took  place  condidione  juris  gen^ 
Hum,  I,  26.  in  /.  D.  de  rer,  amot.  or  by 
means  of  a  personal  action  against 
the  receiver  and  his  heirs,  but  not 
against  third  parties,  for  restitution 
of  that  which  was  paid  or  given  by 
mistake,  together  with  the  accessions 
and  fiiiits  thereof.  Some  of  these 
condictionea  were  called  prina'pales, 
others  qudlitatee  actionumy  e.g.  the 
condidio  triticaria,  &c.*  The  whole 
proof  in  all  these  actions  consista 
accordingly  in  this,  that  the  thing 
claimed  back  is  without  lawful  reason 
in  the  possession  of  the  receiver  or 
his  heirs,  arg.  I.  31.  D.  de  acquir. 
rer.  dom.  As  to  what  we  are  to 
consider  unlawful  reasons  appears 
from  the  analogy  of  the  laws:  1st, 
payment  of  something  not  due  takes 

*  [Condidio  triticaria.  See  San- 
dars*  note  to  Inst.  III.  tit.  13.  §  2. 
3rd  edn.  Gltick.  Pandectcn.  Bk.  13. 
{  842.  Thibaut  Systeem.  §  173.— 
Tb.] 


place  on  the  supposition  that  we 
really  were  indebted  in  something. 
con/.  DD.  ad  tit.  de  condict.  indebiti; 
2nd,  the  receiver  not  performing 
that  for  which  payment  has  been 
made.  vid.  comm.  ad  tit.  de  con~ 
did.  cau8.  dat.  non  aecut ;  3rd,  the 
cause  or  consideration  being  indeed 
executed,  but  in  an  unlawful  and 
immoral  manner  on  the  part  of  the 
receiver,  as  the  author  points  out  in 
this  section  of  the  text.  There  are, 
however,  some  instances  where  this 
demanding  back  does  not  take  place. 
vid.  Huber,  Hed.  Rechtsgd.  pag.  499. 
n.  9.  d:  seq.  add.  porro  eonsuUisB. 
Schrassert  consil.  p.  1.  cons.  7.  jund. 
p.  5.  COM.  86.  n.  13.  87.  n.  16.  <k 
seq. 

t  [/n  pari  delicto  melius  ed  cotiditio 
possidentis,  vid.  Broom's  Legal  Max- 
ims, ch.  ix. — Tr.] 

t  IPromised,  literally  secured  {ge^ 
horgde)  winnings.  In  Sonnenberg  vs. 
Flower,  E.  Buch.  Bep.  1875.  p.  4. 
the  Supreme  Court  of  the  Cape 
Colony  held  that  plaintiff  could  not 
recover  on  an  I.  O.  U.  given  by 
defendant  for  money,  the  result  of 
gambling  at  cards  ;  and  see  Lucas 
vs.  Bestouy  Kotze's  Hep.  45. — ^Tr.] 
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and  on  the  other  hand,  he^  who  has  once  paid,  has  no  right  to 
receive  it  back ;  so  much  so  that  he  who  lends  another  money 
with  which  to  gamble  or  wager  has  no  right  to  claim  it  back  again. 
arg.  L  12.  §  11.  D,  vumdati.  Costuymen  of  Antwerp,  tit.  64. 
art  17. 19.  Grot.  Introd.  bk.  8.  ch.  8.  §  49.  Christin.  vol.  2.  decis. 
200.  n.  1.  Clar.  §  lubus.  num.  ?•  dlianc  totius  mundi  esse  consue' 
tudinem  testatur.    Bebuff.  ad  constit.  reg.  in  procetn.  gloss.  6.  n.  56. 

By  the  Statutes  at  Leyden  of  the  year  1688.  art.  180.  and  new 
Statutes,  art,  144 :  at  Oudewater,  art.  129.  likewise  at  Utrecht, 
18.  February.  1667.  art.  9.  no  action  lies  on  gambling,  although 
bonds  (pbligatien)  have  been  given  in  consequence  thereof,  founded 
on  this  same  or  any  other  consideration. 

But  if  any  one  has  been  greatly  deceived  by  dishonest  gam- 
blers, or  has  squandered  a  large  sum  to  the  ruin  of  his  household, 
or  has  given  not  money  but  his  mantle  or  clothes  in  payment,  he 
will  in  equity  be  indeed  relieved  against  it.  I.  ult.  vers.  Sed.  nee.  cod. 
de  Aleator.  arg.  §  tdt.  instit.  De  his  qui  sui  vel  alien,  jur.  sunt.  (e). 

Of  the  same  nature  is  wagering,  which  with  us  is  subject  to 
the  same  law,  and  concerning  which  there  are  likewise  in  different 
places  special  enactments;  except  where  it  is  of  such  a  kind 
that  it  promotes  the  benefit  and  interest  of  both  parties,  as  in 
the  case  of  insurance,  commonly  called  Assurantie,  bottomry,  and 
the  like,  of  which  we  have  treated  ante,  chapter  IX.  See  Grot. 
Introd.  bk.  8.  ch.  8.  §  48.  Costujnoi.  of  Antwerp,  tit.  64.  art.  8. 
Zyp.  Not.  Jur.  Belg.  de  religios.  in  Jin.  Christin.  vol.  2.  decis. 
200.  n.  6.  Perez.  Cod.  de  aleator  in  Jin.  This  is  also  the  prac- 
tice in  France,  where  wagers,  which  depend  on  mere  chance,  are 
unlawful,  according  to  the  testimony  of  Ludovico  Charond  in 
memorahil.  verb,  contractus  et  verb,  gage,  and  no  wagers  have  effect 
there,  except  where  pawn  on  money  security  has  been  given. 
Carol.  Loseau.  lib,  4.  deguerpissement,  cap.  8.  num.  18.  especially 
because,  even  according  to  Boman  law,  it  is  very  questionable 
whether  the  same  may  take  place,  for  such  transactions  have  no 
cause  (oorzaak),  and  he  who  stipulates  any  thing  sine  causa*  is 
considered  to  act  mala  Jide,  even  although  at  the  time  of  the 

(c)  Vide  Wolfiufl,  List,  du  D,  de  la  de  Handv,  p,  606.  add.  Ohe,  over  de 

N.etdesG.^  668.  et  $u\v.  and  the  emi-,  Inl,  van  H.  de  Groot,  2  d,  p,  169. 

nent  historian,  J.  Wagenaar,  Beech.  *  [Vid.  Dig.  44.  4.  2.  §  3.  et  of.  my 

van  Amsterdam.  10  stuk.  p.   163.  et  note  at  the  end  of  ch.  11.  an<e.— Tr.] 
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transaction  he  has  perpetrated  no  fraud,  l.  2.  §  8.  D.  de  dolt 
mall  et  met  except.  I.  26.  §^n.  D.  de  probatio  nil.  [Dr.  Joannes 
Fredericus  Helvetius  having  accepted  from  Pieter  Hendriksz. 
eggmerchant,  one  RixdoUar  against  one  hundred  in  return,  that 
he,  Pieter  Hendriksz.  would  not  dare  to  accost  the  Protector 
Cromwell,  and  the  said  P.  Hendriksz.  having  thereupon  departed 
for  England  and  spoken  to  the  Protector,  the  aforesaid  Helve- 
tius was  condemned  to  pay  the  said  hundred  rixdollars.  Michael 
du  Mortier  and  Andiies  van  der  Hoog  had  by  notarial  deed  pro- 
mised each  other,  that  the  survivor  of  them  should  receive  from 
the  first  dying  f  10, 000;  and  van  der  Hoog  happening  to  die 
first,  his  heir  was  by  the  Supreme  Court  condemned  in  the  said 
sum,  I'id.  Bell.  Jurid.  pag.  60.  et  seqq.  (cf.  my  note  at  end  of 
chapter  2,  ante. — Tr.)  ]. 

In  some  places  are  also  included  under  this,  debts  incurred 
on  drinking-bouts ;  for  instance  at  Utrecht,  where  on  the  18 
February,  1657,  it  was  enacted  that  no  debts  shall  be  recovered 
for  drinking-bouts  after  six  months,  and  that  on  account  of 
drinking-bouts  no  clothes  or  anything  else  shall  be  detained, 
under  penalty  of  25.  guilders  and  immediate  restoration  of  the 
things  detained  in  pledge. 

And  by  the  new  Statutes  of  Leyden,  art.  143,  it  is  provided 
that  no  action  shall  lie  in  consequence  of  drinking-bouts,  even 
although  bonds  have  been  given  in  consequence. 

§  6.  Whatever  has  been  given  to  another  to  secure  his  vote  in 
obtaining  any  situation,  or  office,  may  also  be  recovered  back. 
tot.  tit.  cod.  de  Suffrag.  But  with  us,  aU  gifts  and  benefits,  which 
savour  in  the  least  degree  of  corruption  and  intrigue,  are  entirely 
prohibited  and  disallowed.  Christin.  vol.  8.  decis.  6.  Zypse.  not, 
jur.  Belg.  tit.  de  suffrag.  and  very  strict  provision  has  been  made 
by  the  placaten  both  against  those  who  by  promise  of  any  gift  or 
benefit  to  another  seek  to  advance  themselves,  and  those  who 
accept  such  gifts.  See  placaten  of  the  States  General  1.  July,  1651, 
and  of  the  States  of  Holland  against  the  Recorder  Mus  and 
others,  16.  February,  1652.  For  more  full  information  hereon 
see  Mr.  Johan  van  Heemskerk*s  Batavise  Arcadia,  pag.  mihi. 
764.  (/). 

(/)  Add.  van  Zurck.  Cod.  Bat,  tit,  amten,  §  7. 
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OF   WEITTEN   OBLiaATIONS. 
[GROT.  ni.  5.] 


Sect. 

1.  Of  written  obligations,  or  bonds, 

and  how  tbey  take  place. 

2.  Without  a  catua  are  ineffectual. 

3.  ProTislon  of  Namptissement  de- 

fined, and  when  it  takes  place. 


Sect. 
4.  Of  the  exception  or  defence  non 

numeratae  pecuniae, 
6.  Benunciation  of  the  exception 
non   numeratae  pecuniae,    its 
nature  and  effect. 


§  1.  Written  obligation  is  a  transaction  which  is  confirmed  by 
writing  alone.  It  may  arise  by  bonds  passed  before  the  magis- 
trates {Schepenke)inis8en),  by  bonds  executed  before  a  notary,  or 
eyen  by  a  simple  writing  signed  by  the  promissor. 

All  other  transactions  may  indeed  likewise  be  executed  in 
written  instruments  before  a  notary,  but  this  is  done  not  that  the 
written  instrument  should  constitute  an  actual  part  of  the  trans- 
action, as  in  the  above  cases,  but  simply  for  the  sake  of  memory, 
and  in  order  to  prove  the  transaction  more  easily.     {.  88.  D.  de 
oUig.  et  act.    but  not  that  without  it  the  transaction  would  be 
Toid,  except  where  it  has  been  expressly  stipulated,  that  such 
transaction  shall  not  take   effect  before  it  has  been  properly 
reduced  into  writing  and  confirmed,  which  seldom  happens.     I,  4. 
D.  defid.  instrument.  L  4.  D,  de  pignor. 

Of  bonds  passed  before  the  magistrates  {achepenkennissen)  we 
have  already  said  enough.  As  to  other  bonds,  what  we  have  as 
yet  said  concerning  obligations  in  general,  or  particular,  will 
equally  apply. 

§  2.  Moreover,  in  order  to  remove  all  suspicion  of  fraud,  the 
origin  (porzaak)  of  the  debt  must  be  expressed  in  the  writing, 
because  bonds  are  ineffectual  which  do  not  state  any  catisa  debiti 
{oorzaak).    I,  25.  in  Jin,  D.  de  probaU  L  13.  Cod.  non  num.  pecmu 
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This  is  still  observed  at  the  present  day,  except  among  merchants 
or  other  persons,  whose  conduct  and  position  exclude  all  suspicion 
of  fraud.  See  Papon,  lib,  10.  tit.  2.  art.  2.  Costuymen  van 
Antwerp,  tit.  53.  Damhoud.  prax.  civil,  cap.  174.  Bebuff.  ad 
constit.  reg.  de  chirograph,  in  praefat.  num.  67.  Costu}Tnen  van 
Utrecht.  Rtihric.  7.  art.  6.  Damhoud.  prax.  dvil.  cap.  71.  Wie- 
land.  practice,  civ.  tit.  2.  cap.  19.  et  tit.  3.  cap.  6.  n.  19.  Ordon. 
&  Costuym.  van  Vriesland.  tit.  15. 

§  3.  He,  who  is  sued  on  his  own  signature  or  a  public  docu* 
ment,  must  acknowledge  or  deny  his  signature,  or  the  execution 
of  the  document.  Merul.  prac.  civil,  lib.  4.  tit.  37.  cap.  2.  n.  3. 
so  that  if  he  cannot  deny  his  signature,  he  is  condemned  by  prO" 
vision,  that  is  preliminarily,  to  pay  the  money  due  by  the  docu- 
ment,  and  thus  make  provisional  payment  {handvulling)  to  the 
plaintiff  (which  we  call  Namptissement)  under  security  of  restoring 
the  money  if  afterwards  by  a  definite  or  final  judgment,  that  is 
in  the  principal  case,  it  should  be  decided  that  the  money  was 
not  owing.  Merul.  d.  loco.  Costuym.  of  Antwerp,  cap.  56.  art.  1. 
Bebuff.  ad  constit.  reg.  de  chirograph,  in  praefat.  num.  66. 

I  say  under  security,  for  he  to  whom  the  money  is  thus  pro- 
visionally  adjudged  may  often  not  be  able  afterwards  to  return  it, 
if  in  the  principal  case  the  decision  should  be  against  him.  fadt. 
I.  3.  §  5.  D.  de  coUat.  bonor.  I.  5.  D.  de  Carbon,  edict,  and  if 
such  security  be  not  given,  that  which  has  been  adjudged  must 
continue  under  the  Judge,  or  be  secured  under  the  safe-keeping 
of  another,     d.  I.  6.  §  2.  D.  eod. 

This  practice  of  provisional  judgment,  oiherydse  Namptissement 
or  handvulling,  is  by  some  regarded  very  strictly,  by  reason  that  it 
has  been  introduced  beyond  or  against  the  common  law.    But 

•  

this  is  asserted  rather  through  ignorance  of  the  Boman  law,  than 
in  accordance  with  truth ;  for  likewise  by  Boman  law  no  postpone- 
ment, or  security  of  a  debt,  which  is  admitted,  or  the  validity  of 
which  clearly  appears,  is  allowed  under  any  pretence.  I.  4.  §  3. 
I.  31.  D.  de  re  judicata  L  10.  D.  depign.act.  I.  6.  §  1.  D.  quib. 
mod.  pign.  vel  hypoth.  1. 21.  §  ult.  D.  eod.  vid.  Bald,  ad  I.  9.  §  3. 
D.  de  pignorat.  act.  Tiraquell.  De  retractu.  §  3.  ad  verb,  a  payer. 
Gloss.  3.  num.  14.  cum  seq.  Whence  in  such  cases  (the  plaintiff) 
concludes  and  prays  that  (the  defendant)  admit  or  deny  (his  sig- 
nature) and  by  means  of  provision  (to  obtain)  Namptissement  or 
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payment  under  secmity  de  restitiiendo ;  for  Namptisseinent  is  also 
founded  upon  thisy  that  a  person,  who  cannot  deny  his  signature 
or  other  debt,  may  not  have  any  extension  of  time,  and  whatever 
he  has  to  urge  against  it  (in  defence)  must  immediately  appear, 
or  if  he  sets  up  a  defence,  which  requires  further  investigation, 
he  must  pay  provisionally  (namptiseeren  en  handvtiUing  doen).  per 
d.  L  4.  §  8.  D.  de  re  judicat.  L  10.  D.  de  pignor.  act.  Which  has 
been  introduced,  not  contrary  to  the  law,  but  in  accordance  with 
^ts  very  principles.  [But  the  holders  of  written  securities  (obZz- 
gatien)  having  for  a  number  of  years,  as  ten  or  more,  not  demanded 
interest  or  payment,  and  consequently  being  still  unpaid,  cannot 
obtain  provision  (namptissement)  thereon.  Cons.  &  Adv.  vol.  6. 
pag,  666.] 

Whether  an  heir  is  bound  to  admit  or  deny  the  signature  of 
his  deceased  ancestor,  in  order  to  be  condemned  thereon  by  pro* 
visional  sentence,  is  doubtful,  for  none  can  be  certain  of  the  act 
of  another.  L  Marcellus.  11.  §  2.  D.  de  actione  rerum  amotarum; 
and  so  it  is  held  by  the  Court  of  Yriesland,  that  an  heir  is  not 
obliged  to  admit,  or  deny,  the  signature  of  the  deceased  in  order 
to  be  condemned  thereon  provisionally,  or  by  namptisaemenL 
Sande.  lib.  1.  decis.  tit.  8.  defin.  1.  But  in  France,  whence  the 
practice  of  provisional  sentence  was  first  derived,  the  heir  must 
admit  or  deny  the  signature  of  the  deceased.  Testi  Joan.  Imberto. 
Ub.  1.  Instit.  forens.  cap.  29.  in  verb,  chirographum.  which  is  also 
observed  among  us,  and  generally  in  such  a  case  added  :  at  least 
bonamfdem  agnoscendo,  that  is  to  accept  in  good  faith,  or  to  admit  or 
deny  the  effect  of  the  bond  (obligatie)^  or  the  consequences  thereof, 
and  the  like.  See  Joan.  Imbert.  Instit.  forens.  lib.  1.  c.  85.  [By 
the  tribunal  of  Gouda  provision  was  refused  on  a  bond  which  the 
heirs  denied  to  have  been  signed  by  the  deceased,  vid.  Bell.  Jiirid, 
pag.  881.  et  seqqJ] 

Against  this  practice  of  provisional  sentence,  or  NamptissC' 
mentf  there  are  several  exceptions  by  which  the  same,  although 
arising  on  admitted  and  public  obligations,  is  opposed,  as  may  be 
seen  by  reference  to  Joan  a  Sande.  lib.  1.  tit.  8.  dejin.  3.  and  as 
will  be  stated  hereafter  in  bk.  V.  ch.  19.* 

*  ["  Provisional  Sentence  is  a  de-  acknowledgment  of  debt,  signed  by 
eree  of  the  oourt  in  favour  of  a  the  debtor,  the  terms  of  which  un- 
creditor  on  a  written  undertaking  or     dertaking  must  be  dear  and  definite, 
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But  as  some  people  often  gave  their  written  acknowledgments 
before  the}'  had  received  the  money,  in  the  hope  and  confidence 
that  the  money,  which  thereby  they  have  acknowledged  to  have 
received,  would  be  lent  them,  but  no  loan  or  payment  of  the 
money  followed,  one  could  lawfully  within  two  years,  after  having 
given  such  written  acknowledgment,  maintain,  that  the  money 
was  not  in  fact  lent  to  him,  and  the  creditor  must  prove  that  the 
mone}'  has  been  lent.  But  after  the  lapse  of  these  two  years  the 
debtor  could  not  avail  himself  hereof,  but  had  to  prove  it  to  the 
satisfaction  of  the  judge,  according  to  the  opinion  of  Accursius, 
Bartholus,  and  others,  ad  I.  3.  d'  L  14.  Cod.  de  non  num.  pectin, 
Gomez.  2.  resolut  6.  n.  ?•  Schneid.  ad  tit.  Inst,  de  liter,  oblig. 
Bronkhorst  2.  asseH.  22.  Perez,  ad  cod.  tit.  de  non  num.pecun. 
num.  14.  Faber.  ad  tit.  Cod,  cod.  dejin.  1.  Christin.  voL  3. 
decis.  87. 

§  4.  But  since  with  us,  in  the  interests  of  commerce  (which 


evidencing  a  liquid  liability.    After 
due  Bummons  of  the  defendant  to 
acknowledge  or  deny  his  signature 
(a  copy  of   the    instrument   being 
served  with  the  summons),  if  he  does 
not  appear  on  the  return  day,  or,  if 
appearing,  he  does  not  deny  his  sig- 
nature, this  decree  is  granted  on  the 
mere  production  by  the  plaintiff  of 
the  document  on  which  provisional 
sentence  is  claimed,  the  genuineness 
of  the  document  being  presumed, 
and  the  signature  held  to  be  acknow- 
ledged in  default  of  denial.  Founded, 
however,  entirely  on  the  presump^ 
tion  of  the  genuineness  of  the  docu- 
ments produced  to  the  Court,  and  of 
their  legal  validity,  provided  only 
that  this  validity  appear  ex  facie, 
this  decree  is  not  definitive ;  and  by 
the  judgment  of  the  Court,  provision 
is  made  that  the  plaintiff  shall  not 
be  entitled  to  payment  or  execution, 
unless  he   give   adequate   security 
that,  if  it  should   appear   on  the 
merits,  or,  to  use  the  technical  lan- 
guage of  our  law,  in  the  principal 
case,  that  the  debt  on  account  of  which 
provisional  sentence  was  claimed  was 
not  legally  due,  restitutiou  in  full 


should  be  made  to  the  defendant  of 
the  amount  of  the  judgment  and 
costs.    Hence,  the  terms  Provisimial 
Sentence,  as  denoting  that  the  sentence 
might  be  set  aside  by  further  pro- 
ceedings in  the  same  suit,  and  Fidu^ 
ciary  Solution,  in  reference  to   the 
security  of  restitution.    Where  Pro- 
visional Sentence  has  been  granted, 
the    defendant   may,    after   having 
satisfied  the  judgment  and  obtained 
security  of  restitution,  if  his  grounds 
of  defence  appear  to  him  sufficient, 
enter  a  formal  appearance  to  answer 
the  action.     There  are  other  inter- 
locutory proceedings  to  which   the 
term  *  provision '  is  also  applied  in 
Dutch    law,   such    as    in    bastardy 
cases,  'provisional  maintenance    of 
the  child,*  pending  the  investigation ; 
in  cases  of  separation  and  divorce, 
'  provisional      alimentation,'      and 
'  provisional    immission    into    pos- 
session,' &c.,    in  possessory  cases  ; 
but  the  term  is  here  limited  to  pro- 
visional payment  of  liquid  obliga- 
tions."     1.  Menz,  Introductory  Note ; 
cf»  post,  bk.  V.  ch,  xii.  §§  6 — 7.  and 
9ee  V.  d.  Linden,  bk,  3.  pt  1.  ch,  2. 
§  12.— Tb.] 
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must  be  promptly  carried  on  and  in  which  the  least  delay  may 
cause  great  loss),  the  doctrine  of  provisional  sentence  and 
previous  securing  of  debts,  arising  out  of  simple  writings  or 
bonds,  which  cannot  be  denied,  has  been  introduced  into  these 
countries,  this  practice  has  of  itself  ceased  to  exist.  Yinn.  ad 
Instit.  de  liter,  oblig.  num.  12.  in  fin.  and  hence  it  has  been  often 
held  by  the  Court  of  Holland,  that  a  debtor  cannot  avail  himself 
of  the  exception  or  defence  of  not  having  received  the  money, 
but  must  prove  this  even  within  the  two  yeai's. /acif .  I.  nltim.  Cod. 
de  Apoch.  public,  which  also  agrees  with  the  practice  of  other 
countries.  See  CostujTU.  of  Antwerp,  cap.  56.  art.  11. 12.  Zypce. 
not.  Jur.  Belg.  tit.  de  except,  Gudelin.  de  jure  novisa.  lib.  8. 
cap.  6.  in  fin.  Bebuff.  ad  constit.  reg.  in  prooem.  gloss.  5.  num.  69, 
d'  de  chirograph,  art.  2.  7iiim.  68.  Imbert  Enchirid.  in  verb, 
confession.  Mantic.  de  anibig.  convent,  lib.  18.  tit.  6.  num.  22. 
Sande.  lib.  8.  tit.  2.  defiji.  1.  (a). 


(a)  Oroenewegen,   in  iradatu    de 
legihus  (ibr.  ad  tit.  Cod,  de  Except,  non 
numerat,  peeun.  maintains  that  the 
exception  of  twn  numeratae  pecuniae 
is  at  the  present  day  entirely  in  dis- 
use.   Vide  et  Loenius  decis,  et  obs,  cae, 
119.     Bat  the  decisions  of  the  Court 
and  Sapreme  Court  of  Holland,  as 
well  as  the  modem  practice,  rather 
prove  the  contrary  :  cojif,  Neoetad 
depact.  antenupt.  o6«.  11.    According 
to  the  written  laws  it  is  clear  that 
the  exception  non  numeratae  pecuniae 
being  set  up  within  two  years  from 
the  signature  of  the  writing  sued 
apon,  the  person  raising  this  excep- 
tion is,  contrary  to  the  general  rule, 
not  obliged  to  make  it  good,  but  the 
onus  probandi  lies  on  the  plaintiff; 
but  after  the  lapse  of  two  years  the 
defendant  will  by  Boman  Law  be 
held  to  the  proof,  and  the  common 
rule  will  prevail:   reus  exipiendi  Jit 
actoTy  et   excepticnem   suam  probare 
debet,  according  to  Yoet  in  Comm,  ad 
tit,  de  rebus  creditis,  n,  33.    The  con- 
trary of  this  is  maintained  by  the 
celebrated  Yinnius,  select,  quaest.  lib. 
1.  cap.  41.  who  denies  all  aid  to  the 
party  giving  his  written  signature 


after  the  lapse  of  the  said  time ;  and 
this  seems  to  be  supported  hereby, 
that  the  party  signing,  if  within  two 
years  he  has  not  been  sued,  could 
have  instituted  the  condictio  causa 
data  causa  non  secuta  of  which  mention 
has  been  made  in  the  former  chapter. 
Vid.  Voet.  d,  I,  n,  31.  modo  praesens 
fuerit  chirographi  possessor  prout  ait 
idem.  Voet.  eod,  loco.  That,  more- 
over, the  exception  non  numeratae 
pecuniae  18  jure  hodiemonot  prescribed 
within  the  third  of  a  century,  is 
maintained  by  eminent  jurists.  Vid. 
Middelant  in  iwtis  ad  Yromans  de 
foro  competently  pag,  m.  246.  provided 
the  party  raising  the  exception  proves 
that  the  money  has  never  been  given 
him,  which  ho,  being  promissor  and 
debtor,  is  abo  bound  by  the  modem 
law  to  provo  within  the  two  years  if 
sued  for  payment  of  the  debt,  vid, 
Boel  ad,  d,  decis.  pag,  739.  except  in 
Friesland,  where  the  aforementioned 
distinction  of  the  Boman  Law  may 
be  quite  applicable ;  however,  by  the 
practice  prevailing  there,  the  plaintiff 
can  also,  if  unable  sufficiently  to 
prove  the  advance  (of  the  money), 
tender   the  oath  to   the  defendant 
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§  5.  Moreover,  in  bonds  renunciation  is  generally  and  mostly 
made  of  the  exception  non  numeratae  pecuniae^  whereby  the 
creditor  is  relieved  from  proving  that  the  money  was  indeed 
advanced,  which  is,  however,  to  be  understood  in  this  way,  that 
the  debtor  does  not  thereby  bind  himself  not  to  take  advantage 
of  the  exception  non  numeratae  pecuniae,  but  that,  having  pro- 
posed it,  he  is  bound  to  prove  the  same  like  as  with  other 
exceptions.     Sande.  lib.  8.  tit,  2.  dejin.  1. 


Betting  up  the  exception.  In  what 
cases  this  exception  is  not  applicable, 
vfdere  licet  apud  Yoet.  I,  c.  n,  82. 
add.  Morula,  lib.  4.  cap.  14.  tit.  40. 
But  whether  it  can  be  taken  even 
after  litiscontestation,  like  the  excep- 
tion of  solution,  Jurisjurandi,  prae- 
Bcriptionis,  accepiilationis,  dkc,  seems 
matter  of  speculation.  A  good  prac- 
titioner ought  indeed  to  take  all 
peremptory  exceptions  before  the 
htiscontestation,  vide  Marant.  spectd. 
aur.  p.  297.  Tet  a  mistake  on  this 
point  seems  relievable.  According 
to  Garpzovius,  Jurisprud.  for.  p.  1. 
Vorui.  21.  defin.  10.  et  in  processu. 
tit.  18.  art.  6.  n.  40.  this  exception 
not  having  been  taken  in  the  first 
instance  cannot  be  raised  on  appeal. 
It  must  further  be  observed  here 
that  our  Author  has  in  the  aantee- 
keningen  op  de  Ordonnantie  en  de 
manier  van  procedeeren  in  de  Steden  en 
ten  platte  lande,  pag.  42.  completely 


withdrawn  the  doctrine  laid  down  by 
him  in  the  text,  that  provisional 
sentence  (namptissement)  entirely  does 
away  with  the  exception  non  nume^ 
ratae  pecuniae  in  the  principal  case, 
for  in  the  aboye  cited  aanteekeningen, 
he  says,  **  which  opinion  has  also 
formerly  been  inadvertently  followed 
by  me.  But,  if  the  subject  is  well 
considered,  such  provision  must  be 
understood  to  take  away  the  right, 
which  appertains  by  law  to  the  de- 
fendant in  the  principal  case,  no 
more  than  any  other  provision ;  and 
it  is  by  no  means  contradictory  to 
have  to  pay  upon  provisional  sentence 
on  account  of  one's  signature,  and 
yet  to  avail  oneself  of  the  exception 
nofi  numeratae  pecuniae  in  the  prin- 
cipal case,  if  no  renunciation  thereof 
has  been  made  in  the  written  docu- 
ment.*' Con/,  et  de  exceptione  noti 
numerat.  pecun.  Marranth.  specui.  aur. 
p.  286. 


CHAPTER   XVL 

OP   CONSENSUAL  OBLIGATIONS. 
Sect.  L  Definition  and  divisions  of  oonsensual  obligations. 

§  I.  Consensual  obligation  is  that  which  takes  place  by  agree- 
ment between  two  persons,  in  good  faith  and  with  the  sincere 
intention,  that  the  one  shall  thereby  effectually  bind  the  other, 
without  any  writing  or  delivery  of  the  thing  being  necessary  for 
*ie  pui'pose.     §  1.  Inst  de  obligat  ex  consensu.*  I.  2.  D.  de 
^^igat.  db  act. 

Of  this  kind  are  purchase,  hire,  partnership,  mandate,  and 
Patrimony  or  marriage,  jpr.  Inst  de  ohlig.  ex  consensu  L  impias  D. 

*  QSee  Sandars'  Note  to  this  passage  of  the  Institutes. — Tb.] 
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Sect. 

1.  Of  Purchase  and  Sale  and  when 

it  is  completed,  see  also  §  9. 

2.  Of  the  risk  in  the  property  sold 

before  delivery  and  who  must 
bear  it,  see  also  §  8. 
8.  When  the  thing  sold  becomes 
the  property  of  the  purchaser. 

4.  When  must  it  bo    considered 

that  credit  has  been  given  to 
the  purchaser. 

5.  Of  a  sale  on  rebate,  how  to  be 

considered,    for   cash    or    on 
credit  ? 


Sect. 

6.  He  who  seeks  performance  of  a 

purchase   must  first  perform 
his  portion  of  the  contract. 

7.  No  writing  is  necessary  to  con- 

stitute the  contmct  of  purchase 
and  sale. 

8.  See  under  §  2. 

9.  See  under  §  1. 

10.  By  and   to  whom  and   how 
purchase  and  sale  take  place. 

11.  Noblemen  carrying  on  trade 
retain  their  nobility. 


§.  1.  The  sale  (a)  is  considered  to  be  completed  (h)  as  soon 
as  the  price  and  mutual  consent  have  been  fixed,  although  no 


*  [The  term  koo2)  means  purchase, 
but  as  the  author  is  treating  of  the 
contract  of  purchase  and  sale,  I  have 
sometimes  in  this  chapter  wiitten 
sale  for  purchase. — Tk.] 

(a)  Purchase  and  mle  is,  according  to 
the  definition  of  Grotius  h.  L  an 
agreement^  whereby  the  one  hinds  him- 
self  for  the  transfer  or  warranty  of 
something^  and  the  other  for  the  pay- 
ment of  a  certain  purchase  price  in 
money;  or  otherwise  more  concisely 
with  Huber,  Ilecd.  Rcytsy,  p.  350.  an 
agreement  to  transfer  the  property  in 
something  for  a  certain  price.  The 
whole  existence,  or  the  essential 
requisites  of  this  Contract,  consist  in 


(Ist)  the  actual  consent  {consensus)  of 
the  contracting  pai-ties;  (2nd)  a 
thing  sold  {mcrx) ;  (3rd)  in  a  certain 
price  (pretium).  According  to  these 
requisites  our  Author  seems  to  have 
properly  treated  this  subject. 

(fi)  It  would  have  boon  better  if 
the  Author  had  said  that  the  sale  is 
considered  to  be  perfected  instead  of 
completed  ;  since  there  is  a  distinction 
between  Wi^ptrfection  and  consumma- 
tion of  this  contract.  The  sale  is  per- 
fected as  soon  as  the  thing  and  price 
have  been  agreed  upon ,  haec  estperfedio 
emptionis  venditiimis  ex  qua  ohligatio 
nasciturf  and  the  seller  acquires  by 
the  sale  an  action  for  payment  of  tho 
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money  has  yet  been  paid  nor  delivery  of  the  thing  been  made. 
/.  2.  §  1.  D.  de  co7it)'ah.  empt.  L  1.  §  2.  D.  de  rer.  penmitat.  L  8. 
D.  de  pericid,  d  commod,  rei  vend,  pr,  Instit.  de  empt.  ct  vend. 
Unless  an  actual  mistake  was  made  in  the  thing  sold,  as  if 
anyone  has  sold  copper  for  gold ;  which  sale  would  of  itself  be 
void,  because  the  proper  character  of  the  thing  sold  is  wanting ; 
L  9.  in  pr.  rf  §  2.  Z.  14.  D.  de  contrah.  evipL  I.  41.  §  1.  D.  eod. 
junct  I.  88.  §  1.  D.  de  Verb,  obligat  (c),  but  if  the  mistake  exists 
in  the  accidental  quality  of  the  thing,  the  same  remains  effectual. 
L  10.  l.  14.  D.  de  contrah.  einpt.   Z.  21.  §  2.  D.  de  act.  empt. 

§  2.  From  this  it  follows  that  the  profit  or  loss,  which  by 
accident  or  otherwise  may  occur  to  the  thing  sold,  falls  to  the 
purchaser,  even  although  the  thing  sold  has  not  yet  been 
delivered.  §  3.  Instit.  de  empt.  vend.  I.  10.  I.  11.  D.  cC  Cod.  de 
pericul.  d  commod.  rei  vend.  For  the  sale  being  complete,  the 
purchaser  has  the  right  immediately  to  acquire  the  property,  and 
is  therefore  regarded  as  if  he  were  already  the  owner.  Arg.  I.  15. 
1. 174.  D.  de  Regul.  Jur.  Except  where  the  seller,  having  been 
appUed  to  for  the  purpose,  has  failed  to  make  delivery,  in  which 
case  he  is  considered  to  take  the  risk  of  the  thing  on  himself. 
1. 15.  §  idt.  D.  de  rei  vend.  I.  39.  §  1.  I.  47.  §  ult.  1. 108.  §  11.  D. 
de  leg.  1.  I.  2.  Cod.  de  Usur.  d-  fruct.  legat,  vid.  Anton.  Faber  ad 
Cod.  lib.  4.  tit.  24.  dejin.  24.  7ium.  8.  d  tit.  40.  d^Ji^i.  8.  num.  9. 
Gomez,  var.  resolut.  torn.  2.  cap.  2.  num.  34.  {d). 


pnrchajBe-money,  just  as  the  pur- 
chaser acquires  by  the  purchase  the 
action  for  the  deUverj'  of  the  thing 
sold.  The  purchase  and  sale  are 
consum-mated  or  completed  when  the 
thing  has  been  deUvered  and  the 
seller  has  been  satisfied  as  to  the 
purchase  price,  whence  the  eviction 
and  warranty  proceed. 

(c)  Whatever  prevents  the  con- 
sent invalidates  the  contract  of  pur- 
chase and  sale.  I.  11.  Cod.  de  contr, 
tmi,  and  therefore  also  a  misunder- 
standing, if  it  exists  in  corpore  in  the 
entire  body,  or  in  the  entire  subject 
matter  in  totd  mateiidj  or  in  the 
purchase  price.  /.  9.  D.  h,  t  or  in  the 
substantial  quality  of  the  thing  sold. 
I  41  D.  h,  t.  add,  Wolfii.  J.  Nat,  d: 


Gent,  §  604.  but  if  a  mistake  arose 
as  to  the  accidental  quahty,  or  in 
the  quantit}',  where  the  sale  is  by 
measure  or  weight,  or  the  mistake  is 
about  the  smaller  portion  of  the  thing 
sold,  the  sale  will  continue  valid, 
subject  to  the  reasonable  increase  or 
reduction  of  the  purchase  piice  pro 
rata  portioney  conf,  I,  14.  L  40.  I,  45. 
L  57.  pr.  Digest,  h.  t.  junct.  Carpzov. 
definition,  forens.  p.  2.  c.  14.  d.  13. 
add,  cl.  Voet  in  Comni.  ad  h.  t.  thesi 
5.  et  aeqq.  et  ampliss,  Hamerster. 
Statut  Frisiae.  I.  1.  t.  8.  art.  3. 

(cl)  With  respect  to  the  profits  and 
loss  accruing  to  the  thing  sold,  it 
must  be  observed  that,  according  to 
the  general  principles  of  law,  all 
profit  and  loss  fall  to  the  owner  of 
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In  like  maimer  the  risk  in  the  tiling  sold  is  for  account  of  the 
seller,  if  the  sale  took  place  under  a  condition  and  the  condition 
has  not  3'et  heen  complied  with,  §  4.  Inst,  de  empt.  vend.  I,  80, 
§  2.  D.  de  act,  empt.  As  if  I  have  hought  certain  wine  or  grain 
at  another  place  to  be  delivered  in  Holland  or  elsewhere,  and  the 
said  wine  or  grain  is  lost  in  transit,  the  loss  will  fall  to  the  lot  of 
the  seller.  L  8.  t>.  de  peric.  d-  commod,  rei  vend,  I,  pen.  Cod.  eod. 

The  sale  of  anything  which  can  be  measured,  counted  or 
weighed,  and  which  is  sold  by  measure,  number  or  weight,  is  not 
considered  completed  until  it  has  been  actually  measm*ed,  counted 
or  weighed.  I.  85.  §  5.  D.  de  contrail,  empt.  and  thus  the  risk  in 
the  thing  sold  attaches  until  that  period  to  the  seUer,  as  if  the 
sale  had  taken  place  subject  to  such  a  condition.  I.  2.  Cod.  de 
peric.  d  commod.  rei  vend,  (e).* 


the  thing ;  that  the  purchaser  is 
before  actual  delivery  already  owner, 
since  for  the  acquisition  of  the  right 
of  ownership  it  is  sufficient  that  the 
contract  of  sale  has  been  made,  pro- 
vided it  appear  that  the  purchaser 
possessed  the  ability  of  exercising 
his  light  of  ownership  upon  payment 
of  the  purchase  price,  for  the  seller  is 
not  bound  to  part  with  his  property 
before  payment,  if  he  has  not  sold  on 
credit,  unless  through  neglect  and 
fault  of  the  seller  any  damage  was 
caused  to  the  thing  sold;  under 
these  hrief,  yet,  as  it  seems  to  me, 
accurate  limitations,  with  the  excep- 
tions mentioned  hy  the  Author,  I 
think  it  sufficient  simply  to  allude  to 
the  proposition :  lyericulum  ret  venditae 
licet  nondum  traditae  ad  emjjtorem 
periinet.  For  further  information  on 
this  subject  the  reader  is  referred  to 
Coccejus  de  jure  civ,  conirovera  ad  D, 
tit  de  per,  et  comm,  rei  vend,  quaeat, 
2.  Huber  ad  tit.  Just,  de  eint.  vend. 
§  2.  De  Groot.  Droit  de  la  Ouerre  et 
de  la  Paix.  liv,  2.  ch,  12.  §  15.  &  Bar- 
bey  rac  dane  ha  notea  n,  6.  junct. 
Wolf.  Droit  de  la  N,  et  dea  G.  §  613. 
&  Monar,  Lusac  ibid,  and  concern- 
ing our  Dutch  law  J.  Loenius,  decia  et 
obaervn  cae,  34.  &  Soel  in  noii^.   Cou- 


oeming  the  question  where  any  pro- 
perty, having  been  sold  under  the 
going  out  of  a  burning  wax  candle, 
thereafter  becomes  destroyed,  and 
subsequently  the  same  property  is 
sold  again  on  the  removal  of  the  seal 
and  the  sealing  wax,  and  the  first 
purchaser  remains  purchaser  thereof, 
who  must  bear  the  loss  ?  The  Court 
of  Holland  and  the  Supreme  Court 
have  given  conflicting  decisions,  see 
van  Alphtn,  Fapegay.  vol.  2.  p.  481, 
[This  custom,  I  am  informed,  still 
exists  in  some  parts  of  the  Nether- 
lands. The  property  is  sold  provi- 
sionally to  the  highest  bidder  on  the 
going  out  of  the  candle.  Tenders  are 
then  allowed  by  a  subsequent  day  for 
the  purchase  of  the  property.  These 
tenders  are  enclosed  in  a  sealed  cover. 
If  the  provisional  purchaser  makes  a 
higher  bid,  when  the  seal  of  this 
cover  is  broken,  the  property  is 
awarded  to  him.  See  further  as  to 
this  mode  of  sale  in  execution,  poat^ 
hk.  V.  ch,  26.  §  10.  Huber.  Heed. 
Megtsg,  hk,  V,  ch,  40.  §  34.— Tr.] 

(c)  See  the  Obaerv.  on  tJie  Introduce 
tion  of  Grotina^  vol,  2,  p,  172.  adv. 
Coccejus  d,  I,  q.  0.  db  6. 

•[In  Taylor  <fc  Co,  va.  Mackie, 
Dunn  dh  Co,  2  Buch,  Eep.  1879.  p. 
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§  3.  With  respect  to  the  ownership,  the  thing  sold  becomes  the 
property  of  the  purchaser  (/)  only  when  the  stipulated  price  is 
paid,  even  although  complete  delivery  has  already  been  made,  so 
that  the  vendor,  so  long  as  the  price  has  not  been  paid,  retains 
his  property  and  may  legally  claim  back  the  things  he  has  sold.^ 
§  renditae  vero  res  dc  traditae  41.  Inst,  de  rer.  divis.  Keuren  of 
the  land  of  Voor?i,  art.  51.  unless  the  said  things  were  sold  on 
credit,  and  the  vendor  has  accepted  the  word,  faith,  promise,  or 
credit  of  the  purchaser,  d.  §  41.  Instit.  de  rer.  divis.  in  fin.  I.  quod 
rendidi  19  D.  de  contrah.  empt.  without  having  in  this  case  after 
delivery  any  further  right  of  reclaim  or  rei  vindicatio,  dd.  II.  even 
although  the  purchaser  subsequently  becomes  bankrupt  without 
having  paid  the  promised  purchase  price ;  t  Gail.  lib.  2.  observ. 
15.  in  pr.  saving  however  where  it  can  clearly  be  shewn 
that  such  purchaser  had  already  contemplated  this,  and  simply 
intended  to  deceive  the  vendor  in  his  good  faith,  for  then  we 
must  hold  that  the  thing  sold,  whether  the  sale  be  on  credit  or 
for  ready  money,  remained  the  property  of  the  vendor,  notwith- 
standing the  delivery  and  giving  of  credit ;  for  in  such  a  case  the 
thing  is  not  considered  to  have  been  delivered  but  rather  to  have 
been  obtained  by  fraud;  as  is  rightly  observed  by  Andr.  Gail. 
d.  loco.  num.  8.  cf  seq.  Consult,  en  Advys.  vol.  1.  cons.  222.  en 
Consult.  245.  253.  285.  dk  286 :  vol.  2.  Cons.  127.  ayid  Amsterdam 
%rd  vol.  cons.  2  :  vol.  6.  cons.  2.  Costuymen  of  Antwerp,  tit.  68. 
art.  7.    Papon,  lib.  18.  tit.  5.  art.  46.    Everhard.  consil.  209. 


166.  it  was  held  that  where  the  seller 
had  measured  off  brandy  and  placed 
it  in  hogsheads,  which  he  marked 
and  set  aside  for  the  purchasers,  and 
shortly  afterwards,  but  before  deli- 
very, an  Excise  Act  became  law  by 
irhich  a  duty  was  imposed  on  brandy 
in  stock,  such  duty  was  a  risk  attach- 
ing to  the  brandy,  payable  by  tho 
purchaser. — Ta.] 

(/)  Vide  the  above  cited  Ob$.  d,  L 
p.  171. 

*[ETen  where  the  property  has 
passed  into  the  hands  of  a  third  party, 
see  dmsuU,  cfe  Advys,  vol.  1.  cons,  286. 
and  per  curiam  in  Daniels  v.  Cooper^ 
hBwih.  E.  D.  a  72^.174.— Tr.] 


f  [Of,  Reyier  v%.  Barry* a  Executor. 
There  goods  were  sold  on  credit, 
with  a  condition  that  if  the  price  be 
not  paid,  the  vendor  shall  have  the 
right  of  claiming  the  goods,  and  that 
the  purchaser  shall  not  be  able  in 
any  way  to  dispose  of  the  goods,  but 
that  they  shall  remain  as  security 
for  the  debt :  Heldy  that  the  owner* 
ship  in  the  goods  passed  to  the  pur- 
chaser, and  that  while  in  his  posses- 
sion, though  not  paid  for,  they  may 
be  seized  in  execution  of  a  judgment 
obtained  against  the  purchaser  by 
a  third  person.  Buch.  Supreme 
Court  R0p.  1879.  p.  175.— Tb.] 
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man.  9.  [Neerl.  Adv.  1.  C,  42.]  and  bo  it  has  several  times  been 
decided;  see  Neostad.  supr.  cur.  decis.  5.  Handvesten  of  Amsterdam 
of  the  year  1624.  pag.  98.  &  108.  See  hereon  also  a  statute  in 
the  Recuyl  of  the  Keuren  and  Costuymen  of  Amsterdam,  cap.  van 
preferentie  37.  art.  6. 

§  4.  As  to  the  question,  whether  and  when  is  credit  given  to 
the  purchaser,  we  must  be  guided  by  the  transaction,  which  may 
take  place  for  ready  money  on  delivery,  or  upon  a  certain  day ; 
whereof  a  transaction,  which  can  be  said  to  have  taken  place  for 
ready  money,  beyond  doubt  excludes  all  credit,  and  again, 
whatever  takes  place  by  a  certain  day  cannot  exist  without  credit. 
And  in  order  that  the  right  of  following  up  things,  sold  for  cash 
and  remaining  unpaid,  should  not  continue  too  long  and  be 
abused  to  the  prejudice  of  a  third  person,  who  has  in  the 
meantime  acquired  the  said  things  by  lawful  acquisition  and  for 
value  {ex  titulo  aneroso)*  it  has  by  ordinances  in  several  towns 
been  limited  to  a  certain  time,  e.g.  at  Amsterdam  within  six 
weeks  by  ordinance  of  81.  January,  1668.  and  at  Leyden  within 
fourteen  days,  according  to  the  ordinance  of  8.  May,  1659.  within 
which  time  the  property  sold  must  be  reclaimed,  otherwise  this 
right  is  forfeited,  t 


•  [Banith  vs.  Cooper,  1.  Buch.  E. 
D.  0.  Bep.  174.— Tr.] 

t  [Sale  of  Stolen  Property  in  Market 
Overt. — In  Book  2.  ch.  7.  §  3.  van 
Leeuwen  laj^s  down  that  the  pur- 
chaser of  stolen  property  in  market 
overt  is  entitled  to  retain  possession 
of  it  against  the  true  owner,  until 
the  latter  tenders  him  the  purchase 
price.  In  van  der  Merwe  vs.  Webb. 
3.  Buch.  E.  D.  0.  Eep.  97.  the  Court 
of  the  Eastern  Districts  of  the  Cape 
Colony  dissented  from  this  doctrine, 
and  held  that  the  purchaser  cannot 
retain  the  stolen  property  bought 
in  market  overt,  until  he  be  repaid 
the  purchase  price  by  the  true  owner. 
The  ratio  decidendi  was,  that  in  Hol- 
land the  rule  of  the  Civil  Law  pre- 
vailed, by  which  the  true  owner  was 
empowered  to  follow  up  and  claim 
his  property  from  any  one  found  in 
possession  thereof,  without  making 


restitution  of  the  price  paid  by  him ; 
and  that  the  exemption  £rom.  this 
general  rule  in  the  case  of  stolen  pro- 
perty bought  at  a  fair  or  public 
market  existed  simply  under  special 
customs  and  grants  of  purely  local 
application  in  the  Netherlands. 
Shippard,  J.,  however,  after  pointing 
out  that  the  exemption  in  the  case 
of  property  bought  in  market  overt, 
applied  to  any  public  market  as  well 
as  to  sales  at  the  great  annual  fairs, 
observed,  **  The  question  is  not  free 
from  doubt;  for  it  may  be  urged 
with  considerable  force  that  the 
universality  of  the  practice  in  Holland 
goes  far  to  prove  that  what  was 
oiiginally  a  mere  local  privilege  had 
by  long  custom  and  general  recogni- 
tion hardened  into  a  rule  of  common 
law  throughout  Holland,  and  that  as 
the  original  Dutch  settlers  at  the 
Cape  brought  with  them  their  com* 


OH.xvn.] 


[GEOT.  m.  14.] 


135 


§  5.  Whence  this  doubt  may  arise,  whether  whatever  is  sold 
among  merchants  upon  abatement  is  to  be  considered  sold  for 


mon   law    and   customs,  and  have 
tenacionsly  retained  them  with  few 
modifications  to  the  present  day,  the 
Dutch  law  of  market  overt  should  be 
deemed  and  taken  to  be  part,  if  not 
originally  of  the  general  or  common 
law   of  Holland,    at   least    of   the 
ancient,  general,  and  certain  customs 
derived  from    the   Netherlands  and 
established   in    this    colony ;    such 
appears  to  have  been  the  opinion  of 
the  late    Mr.    Justice  Watermeyer 
(Oerecke  vs.  Standen,  18.  Sept.  1860), 
and  such  was  at  one  time  my  own 
impression.     Giving  all  due  weight 
to  contentions  of  this  kind,  I  incline, 
as  at  present  advised,  to  the  opinion 
that  what  I  have  ventured  to  call, 
for  convenience,  the  Dutch  law  of 
market  overt,  does  not  form  part  of  the 
common  law  of  this  colony,  and  con- 
sequently that  in  this  case  the  Eule  of 
the  Roman  Law  applies,  and  that  the 
plaintiff  is  entitled  to  judgment  for 
the  recovery  of  his  three  oxen  or 
their  value,  without  refunding  to  the 
defendant  the  price  paid  by  the  latter 
on  the  Grahamstown  market."    It 
is  submitted  that   the    decision  in 
van  der  Merwe  vs.  Webb  cannot  be 
accepted  as  a  correct  statement  of 
the  law.    There  exists  no  previous 
judicial    decision     nor     legislative 
enactment  to  show  that  the  colonial 
law  has  in  this  respect  departed  from 
the  rule  of  Dutch  Jurisprudence.    It 
follows  that,  if  van  Leeuwen  has  cor- 
rectly  stated   the   practice    of   the 
Dutch  law  as  to  market  overt,  such 
practice  is   also  the  law  in   South 
Africa ;  and  so,  indeed,  Watermeyer, 
J.,  seems  to  have  held  in  the  circuit 
cose  of  Oerecke  va,  Standen,   Grotius, 
Introd,  2.  3. 6.  says :  "The  owner  may 
exercise  his  right  of  recovering  his 
property,    even   from    a    bond  fide 
possessor,   without    returning    the 
possessor  the  money  he  paid  for  it  '* 


(upon  which  Groenewegen  observes  in 
a  note,  that  by  charter  of  Maria  of 
Burgundy  the  inhabitants  of  Hol- 
land, Zeeland,  and  Friesland  may 
seize  property  which  has  been  stolen 
or  taken  away  from  them,  wherever 
they  may  find  or  come  upon  the 
same.  If  now  the  general  rule  of 
the  civil  law,  that  an  owner  may 
follow  up  his  property  at  all  times, 
was  of  such  general  application  in 
Holland,  as  asserted  by  the  learned 
judges  in  Van  der  Merive  ve,  Webb^ 
what  necessity  was  there  for  the 
charter  of  the  Lady  Maria  of  Bur- 
gundy ?)  In§  6  Grotius  adds,  ^^ except 
where  a  person  has  bought  anything 
bond  fide  in  market  overty  for  in  that 
case  the  possessor  must  be  repaid  the 
price  he  declares  on  oath  to  have 
paid  for  ity  if  he  cannot  recover  the 
same  fronn  the  seller.**  (On  which 
Groenewegen  has  this  note  :  **  accord- 
ing to  the  Statute  of  Zeeland,  and  the 
custom  of  some  other  places,  but  this 
does  not  hold  where  such  statutes  or 
customs  do  not  exist."  From  this 
note  we  are  not  justified  in  infening, 
as  Buchanan,  J.,  seems  to  have  done 
in  van  der  Merwe  vs,  Webby  that  the 
exception  mentioned  by  Grotius  was 
not  of  general  application  in  the  pro* 
vince  of  Holland,  whatever  may  have 
been  the  practice  in  some  of  the 
other  provinces  of  the  Netherlands, 
and  where  the  law  in  different  pro- 
vinces of  the  Netherlands  differed, 
that  of  the  province  of  Holland  has 
always  been  followed  in  South 
Africa).  Groenewegen  himself,  how- 
ever, de  IL  Abrogat.  Cod.  6.  2.  2. 
observes:  **  Flodie  res  furtiva  a  fore 
vendita  vindicuri  ntquit  nisi  restituto 
emptori  pretio  ....  sicut  et  muUorum 
locorum  moribus  rem  furtivam  in 
nundinis  aut  /oris  liberie  emptam,  si  d 
venditors  pretium  nonpossit  recuperare^ 
emptor   non   restituity   nw  redhibito 
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cash  or  on  credit  ?  And  herein  we  must  distinguish  whether  the 
transaction  took  place  with  an  obligation  to  abate,  or  with  the 


pretio,  quodjuratus8edolvis9e  dedaraty^ 
and  he  cites  Grotins  uhi  supra  in 
support  of  this  statement.  Van 
Leeuwen  in  Cens.for.  2.  11.  4.  is  to 
the  like  effect ;  although  it  must  be 
admitted  that  in  Cens,  for.  4.  19.  20. 
lie  somewhat  qualifies  his  words  by 
restricting  the  right  of  retention  by 
a  hond  fide  purchaser  in  market  overt 
eecundum  quorundam  locorum  siatuta, 
as  he  also  does  in  the  Commentaries, 
hk,  2.  ch,  7.  §  4.  Voet  6.  1.  8.  says, 
**  Uti  et  in  rebus  illis  furtivUy  quae 
puhlicis  in  nundinie  fuerunt  dlicui 
bond  fide  ejnenti  diveiiditae,  quae  non 
nisi  pretio,  quod  datum  est,  restitute 
vindicari  possunt,  quoties  emtor  nequit 
d  venditore  pretium  servare;  ita  jure 
singulari  munitis  istis  nundinalihus 
vejiditionihus  in  plerisque  Belgii  locis 
{si  pauca  excipias,  in  quihus,  inter 
rem  alienam,  et  furto  suhdudam, 
distingui  observat  Anton.  Matthaeus 
paraemid,  7.  num,  17.  vers,  secundo) 
commerciorum  adjuvandorum  gratia, 
ne  timidius  ad  emendum  accederent 
emtores,  si,  re  aliend  bond  fide  com- 
paraidf  pretiipericulum  deberent  subire, 
nulld  licet  in  culpd  plerumque  haer^ 
entes;  dum  in  peregrinorum  promerdi 
causa  advejitantium,  ac  res  veiiales 
exponentium,  cmiditionem  integrita- 
temque  curiosius  inquirere  onerosum 
emeiitibus  ac  prope  impossibile  visum 
e«f."  In  support  of  this  view  he  cites 
Grotius,  Zypaeus,  Matthaeus,  Groe- 
newegen,  Wassenaar,  and  yan  Leeu- 
wen. Voet,  therefore,  who  wrote  in 
the  latter  half  of  the  17th  century, 
distinctly  states  that  in  his  time  in 
most  places  of  the  Netherlands  {in 
plerisque  Belgii  locis)  the  purchaser 
in  market  overt  of  stolen  property 
had  a  right  of  retention.  Hence  we 
find  a  decision  of  the  Court  of  Hol- 
land, anno  1674,  expressly  laying 
down  the  law  to  this  effect,  not  by 
reference  to  any  special  local  custom 


but  as  a  rule  of  general  application. 
Bell,  Juridicum,  p,  2-3.  If  we  refer 
to  the  writers  of  a  century  later,  we 
find  in  the  first  place  no  dissent  by 
Decker  (in  Ids  edition  of  these  Com- 
mentaries, anno  1780)  from  the  doc- 
trine of  van  Leeuwen,  bk,  2,ch.  7.  §  3. 
Next,  the  jurists  in  the  Begtsgeleerde 
Obs&rvatien  (of  whom  van  der  Linden 
was  one),  vol,  2.  obs,  27.  in  fine,  recog- 
nize the  decision  of  the  Court  of  Hol- 
land, 1674,as  still  binding  in  their  day. 
See  also  van  der  Schelling's  edition  of 
the  Cod,  Bat,  invocegoederen,  §3.  n.  2. 
But  all  doubt  on  the  subject  is  re- 
moved by  van  der  Keesel,  who  (after 
observing  in  T7i,  183  that  the  general 
rule  in  Holland  is  that  the  owner  of 
property  can  legally  claim  it  from 
any  one  in  possession  without  making 
restitution  of  the  price  paid  by  the 
latter)  says  in  Th.  184.  "  The  excep- 
tions to  this  rule  are  (1st)  in  respect 
of  goods  which  have  been  bond  fide 
sold  in  public  market, — the  price 
whereof  should  be  restored ;  .(^i^ci} 
in  respect  of  goods  even  though 
stolen  which  have  been  given  in 
pledge  to  public  pawnbrokers;  (3rd) 
at  some  places,  in  respect  of  goods  sold 
by  old  clothes  merchants,  after 
having  been  publicly  exposed  for 
eight  days."  Van  der  Keesel  there- 
fore treats  the  right  of  retention  of 
the  purchaser  of  stolen  property  in 
market  overt  as  an  exception  of 
general  application  throughout  Hol- 
land. And  that  this  is  van  der 
Xeessel's  meaning  is  also  clear  from 
the  words  at  some  places  under  the 
third  exception  mentioned  by  him. 
The  first  exception  is  of  general^  the 
third  only  of  local  apphcation.  This 
was  also  the  opinion  of  the  Supreme 
Court  of  the  Ti*ansvaal  in  Retief  vs* 
Hdmerslach,  where  the  Court  (Kotzg, 
C.J.,  Burgers  &  Brand,  J.J.)  dis- 
sented from  the  judgment  in  van  dw 
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option  of  abating,  that  is  of  deducting,  if  the  purchaser  lavishes 
to  pay  in  cash.  If  the  purchaser  is  obliged  to  abate,  then  the 
transaction  cannot  be  considered  otherwise  than  for  cash ;  but  if 
he  has  the  choice  either  to  abate  or  to  wait  till  his  time  is  expired, 
then,  if  he  does  not  immediately  pay  the  purchase  price,  deduct- 
iug  the  abatement,  it  will  be  considered  that  credit  has  been  given 
to  the  purchaser  (g). 

But  in  case  of  doubt  the  transaction  will  be  considered  to  have 
taken  place  for  cash,  as  has  several  times  been  decided  by  the 
Court  of  Holland. 

§  6.  A  purchaser,  demanding  the  thing  sold,  is  obliged  first 
of  all  to  pay  the  vendor  the  purchase  price.  L  18.  ^  8.  D.  de  act. 
enipt.  Likewise,  the  vendor,  claiming  the  purchase  price  from 
the  purchaser,  must  first  of  all  complete  the  transaction  on  his 
part  and  deliver  to  the  purchaser  the  thing  sold.  L  5.  in  Jin. 
Cod.  de  evict  I.  25.  D.  de  empt,  ci  ibi.  Bart.  Costal  rf  alii 
Wesenbec.  eod.  paratit.  num.  6.  But,  if  they  do  not  trust  each 
other,  they  need  not  do  so,  provided  the  purchase  price  be 
deposited  in  the  safekeeping  of  the  judge  or  of  a  third  party, 
chosen  for  the  purpose  by  both  of  them.  I.  89.  P.  de  solut.  in 
Jin.  dk  ibi.  Bart.  Castrens.  <£  alii.  Qloss  in  I.  18.  §  8.  in  verb, 
retinere  potest,  in  Jin.  D.  de  act.  empt.  Franc.  Curt,  in  tractat. 
de  sequestrat.  qiiaest.  1.  num.  12.  in  Jin. 

§  7.  Although  in  purchase  and  sale  a  note  or  writuig  frequently 
exists,  yet  the  same  is  not  necessary  (as  has  already  been  observed 
of  other  transactions  in  general)  unless  it  has  been  otherwise 
clearly  stipulated.  Grot.  Introd.  bk.  8.  ch.  14.  §  26.  Wesemb. 
ad.  pr.  Instit.  de  empt.  vendit.  Neostad.  de  pact,  antenupt.  observ. 
18.  But  this  must  in  these  countries  be  understood  of  immoveable 
property  only,  for  by  placaat  of  the  Emperor  Charles  of  the  year 
1529  it  has  been  introduced  that  no  sale  or  alienation  of 
immoveable  property  shall  exist,  until  the  same  has  been  lawfully 
conveyed  before  the  magistrate  of  the  place  where  the  property 

Merwt  rm,   Wthby  but  held  that  the  Utrecht  Consult,  vol,  3.  cos,  36.  n.  10. 

rale  in  favour  of  a  sale  in  market  See  further  Schorer  ad  Grot.  2.  3.  6. 

overt  or  at  a  public  market,  under  Utrecht  Consult,  vd,  1.  coiis.  81.  n. 

Eoman  Dutch  Law,  did  not  extend  9 — 11.  vol,  2,  cons,  44.  n.  8. — Tb.] 

to  the  purchase  of  stolen  propei-ty  at  (g)  See  Handv.  oj  Amst,  last  edn, 

an  auction.    This  view  is  not  neces-  p.  504.  add.  d.  obs,  torn,  3.  p.  200 

Banly  contrary  to  the  opinion  in  the  et  seq. 
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is  situated.     Grot.  Introd.  hk.  2.  ch.  5.  §  18.  and  the  fortieth 
penny  has  been  paid  thereon.     Placaat  fan  den  40  penn.  art.  11. 

§  8.  Whence  this  doubt  arises,  whether  at  the  present  day  the 
risk  of  damage  and  benefit  of  increase,  which  may  happen  to  such 
property  before  the  legal  conveyance  has  been  thus  effected,  falls 
to  the  purchaser  ?  But  in  as  much  as  the  express  meaning  and 
sense  of  tlie  said  placaat  were  only  intended  to  provide  protection 
for  honest  people,  so  that  they  should  not  be  deceived  or  misled 
by  secret  ti*ansfers  or  mortgages,  and  as  on  the  interpretation  of 
the  said  placaat  it  has  been  several  times  held  b}'  the  Supreme 
Court,  that  in  so  far  as  a  conveyance,  sale,  or  mortgage,  otherwise 
effected  is  thereby  declared  null  and  void,  the  placaat  only  applies 
in  respect  of  third  pei-sons  and  not  in  respect  of  the  transactors 
themselves.  Neostad.  «ty>r.  cur.  decis.  70.  as  has  been  more  fully 
stated  ante,  vol.  1.  bk.  2.  ch.  7.  §  4.  it  follows  that  the  said  placaat 
has  not  introduced  any  change  in  this  respect,  but  that  even  at 
the  present  time  the  loss  and  profit,  which  may  accrue  to  the 
immoveable  property  before  transfer,  is  for  account  of  the 
purchaser :  as  was  also  decided  by  the  Court  of  Holland  according 
to  the  testimony  of  Groenewegen.  tract,  d^  U,  abrogat.  §  3.  Instit. 
de  empt.  vendit.  (h). 

§  9.  For  which  reason  we  must  also  hold  that  although  the  sale 
of  immoveable  property  is  considered  not  consummated  before 
and  until  legal  conveyance  has  followed,  yet  the  vendor  or 
purchaser  cannot  retract  from  the  sale  within  that  time,  but  be 
legally  compelled  by  virtue  of  his  contract  the  one  to  give  transfer, 
the  other  to  receive  the  same.*  Except  only  at  Leyden,  where 
the  vendor  or  purchaser  of  anything  which  has  been  sold  privately 
(onder  de  hand)  may  withdraw  from  the  sale,  so  long  as  the  same 
has  not  yet  been  confirmed  by  the  registration  commonly  called 
inbrengt  of  the  magistrates  (schepenen)  Keuren  of  Leyden,  anno 
1588.  art.  68.  But  to  prevent  the  reckless  withdrawal  from  a 
sale  entered  into  with  due  premeditation,  those  who  wish  to 
withdraw  from  a  sale  are  by  the  neiv  Keuren  of  Leyden,  art.  112. 
obliged  to  pay  the  20th  penny  of  the   stipulated  or  promised 

• 

{h)  Vid.  Boel  h  c.  G.  van  Wasse-  de   pcriculo   ct   comm.    rei   venditae 

naar  pradyc,  nolar,  cap.  12.  §  24.  &  theei  6. 

26*     Matthaetis  de  auction,  lib.   1.         *  [See  infra,  ch.  zviii«  §  1. — Tr,"} 
cap.  13.  n.  20.  et  01,  Voet  ad.  D.  tit. 
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purchase  price.  And  it  is  a  general  custom  in  the  country  that 
all  transactions  of  sale  occuning  in  an  inn  or  drinking  bout  may 
be  annulled  within  24  hours  on  payment  of  the  wine  bill ;  except 
public  sales  held  on  a  court  day.  See  Grot.  Introd.  bk.  8.  ch.  14. 
§  5.     Costuymen  of  Bynland^  art.  94.  and  the  notes  thereto. 

§  10.  No  distinction  exists  at  the  present  day  as  to  the  persons, 
who  may  pm*chase  and  sell  and  the  things  which  may  be  bought 
and  sold ;  but  every  one,  who  has  the  free  disposal  of  his  property, 
is  at  liberty  to  alienate  by  means  of  sale  any  property  which  is 
ahenable,  for  as  the  pnncipal  welfare  of  ^these  countries  consists 
in  commerce  and  the  trading  of  individuals,  the  same  has  not 
been  introduced  in  vain,  but  of  necessity,  in  order  that  every  one 
might  benefit  himself  by  buying  and  selling.  §  2.  vers.  jus. 
auteni  instit.  de  jure  not.  gent,  d  civil,  junct.  I.  16.  §  4.  D.  de 
fninorib.  and  all  things,  which  are  not  forbidden,  may  be  disposed 
of  and  sold  by  every  one,  who  is  not  prohibited  from  so  doing. 
Except  that  in  some  places  and  towns  certain  ordinances  and 
regulations  have  been  fixed  with  reference  to  sale  and  purchase, 
which  must  be  observed  on  pain  of  forfeiture,  and  in  case  of  non- 
compliance therewith. the  sale  is  considered  void.  Costuymen  of 
Antwerp,  tit.  51.  art.  2. 

In  like  manner,  in  order  that  wares  may  not  be  falsified,  and 
trade  and  handicraft  may  continue  to  flourish,  some  branches  of 
trade  are  not  entirely  forbidden,  but  regulated  in  a  certain  way 
and  kept  thereto.  Zyp :  Notit.  Jur.  Belg.  tit.  de  colleg.  artific. 
Thus,  at  Leyden  and  other  places,  where  manufactures  and 
handicraft  are  carried  on,  certain  places  and  guilds  have  been 
established  where  the  articles  that  are  made  must,  according  to 
the  regulation  and  ordinance  on  the  subject,  be  tested  and 
examined.  Such,  however,  that  all  merchandize  and  wares  may 
be  freely  taken  and  exported  to  all  countries,  and  even  to  the 
enemy,  provided  the  duties  and  licence  money  have  been  paid :  see 
Christin.  vol.  8.  decis.  64.  n.  7.  Excepting  only  weapons  of  war 
and  ammunition,  otherwise  called  contraband  goods,  which  may 
be  exported  to  our  allies  but  not  to  our  enemies.  Christin.  diet, 
vol.  8.  num.  6.  Matthaeus  de  criminibus.  lib.  48.  tit.  4.  cap.  4. 
num.  1.  Zypae,  tit.  quae  res  exportari  non  debeant,  which  has  often 
been  decreed  among  us  by  different  placaats. 

§  11.  With  respect  to  persons  who,  among  us,  may  without  any 


140  OF   PUECHASE  AND   SALE.  [Bk.  IV. 

distinction  engage  in  commerce,  it  may  be  asked  whether  noble- 
men, saving  their  nobility  can  engage  in  trade  ?  Bat  as  commerce 
is  the  sinew  of  our  country,  upon  which  its  whole  prosperity 
depends,  every  one  is  of  common  right  at  liberty  to  engage  in  it ; 
such  that  we  must  regard  it  with  no  contempt  whatever,  but  with 
the  greatest  praise  and  respect.  Hence  it  follows  that  the  nobility 
are  not  prevented  from  pursuing  it,  nor  does  any  loss  of  dignity 
result  therefrom,  tut  on  the  contrary  the  nobility  thereby  retain 
their  dignitj',  rights  and  privileges,  in  order  that  what  is  allowed 
by  law  or  custom  as  a  lawful  undertaking,  should  not  be  subjected 
to  any  prohibition,  l.  4.  Cod.  ad  leg.  jtd.  de  adulter,  especially 
where  it  consists  in  public  dealing  and  trade  by  wholesale,  and 
the  nobility  abstain  from  commerce  of  an  inferior  kind ;  as  where 
handicraft  and  manual  labour,  or  menial  work,  have  to  be  under- 
taken ;  or  where  they  do  not  carry  on  and  execute  their  business 
in  person  but  by  means  of  others.  So  it  is  held  in  Ghristin. 
vol.  8.  deciB.  106.  n.  6.  7.   Anton.  Fab.  Cod.  lib.  9.  tit.  29.  def.  8. 


CHAPTER  XVIII. 


OF   THE   CONSEQUENCE   OF   SALE   AND   WABEANTY. 
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Sect 

1.  How  deUyery  of  the  thing  sold 

is  effected. 

2.  Of  freeing  and  warranting. 

3.  Of  v)aminty\  by  whom  and  when 

to  be  made. 

4.  Of  giving  secority.     Whether 

and  when  to  be  made. 

5.  Of  delivery  by  willing  decree. 

6.  Of  under  or  over  measure  of 

land,  and  when  to  be  com- 
pensated for. 

7.  Of  the  condition    on   a    sale, 

**  without  meature   and    voet^ 
stooU,^* 


Sect. 

8.  Where  land  is  sold  about  a  certain 

measure,  with  a  condition  that 
it  is  sold  in  a  lump  without 
measure,  it  must  not  differ 
more  than  50  roods  in  mea- 
sure. 

9.  In  what  manner  and  of  what 

places  this  is  to  be  under- 
stood. 

10.  What  defects  in  the  thing  sold 

must  be  made  good  or  not. 

11.  Of  indemnificatioa  of  defects  in 

a  horse. 

12.  In  the  case  of  slaughter  cattle. 

13.  In  the  case  of  pigs. 


§  1.  The  consequence  of  sale  is  the  right  to  a  full  and  free 
delivery,  transfer,  or  conveyance  of  the  thing  sold,  to  which  on 
the  sale  being  completed  the  vendor  can  be  compelled,  if  it  be 
in  his  power ;  Z.  11.  §  2.  D.  de  act  empt  and  it  is  not  enough  for 
him  to  pay  the  damage  and  loss  caused  by  non-delivery;  2.  11. 
I  2.  D.  de  act.  empti  dc  Hi  DD.  Pinell.  ad  L  1.  D.  de  bon, 
matem.  part.  8.  n.  85.  Covamiv.  var.  resolut.  lib.  2.  cap.  19. 
ft.  1.  Cost,  at  Antwerp,  tit.  61.  art.  9.  Neostad.  siiprem.  cur. 
deciB.  50.  unless  it  is  not  in  his  power  to  do  so,  in  which  case  it 
will  suffice  if  he  make  good  the  loss.  d.  I.  11.  ^  2.  D.de  act.  empt. 
See  Costuymen  of  Utrecht,  rubr.  27.  art.  7.  Neostad.  supr.  cur. 
decis.  82.  (a).*    How  this  is  to  be  effected  both  in  the  case  of 

(a]  Add.  Bochefort  eiviele  xaeUen,      tit.  de  act,  empt. 
fag,  U9.  d:  commtnMorta  ad  Digeet        *  [Yoet  in  his  commentary,  19,  ]• 
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moveable  and  immoveable  property  has  already  been  mentioned 
above  in  vol,  1.  hk,  2.  eft.  7.  §§  2 — 4. 

§  2.  I  say  to  a  full  and  free  delivery ;   for  not  only  is  the 
vendor  obliged  to  deliver  everything  that  he  has  sold,  or  whatever 
is  considered  to  be  included  thereunder,  together  with    eveiy 
right,  accession  and  claim  appertaining  to  the  thing;  Z.  3.  §  1.  Z>. 
de  act.  empt,  L  20.  D.  de  rei  vind.  L  20.  Z>.  de  acq.  rer.  dominio. 
but  further  also  to  free  and  warrant  the  thing  sold ;  that  is,  to 
cause  (the  purchaser)  to  acquire  and  retain  the  full  and  free 
ownership.  I.  2.  I.  8.  §  1.  I.  11.  §  2.  D.  d^  act.  empt.  or  in  default 
hereof  to  restore  and  compensate  the  purchaser,  in  addition  to 
the  purchase-money,  whatever  interest  he  has  in  the   matter, 
or  otherwise  according  to  the  verdict  of  honest  men  to  make 
good  what  is  wanting  therein,  d.  I.  11.  §^n.  D.  eod.     See  Grot. 
Introd.  lib.  III.  cap.  14.  §   6.;  cap.  15.  §   5.  vide  I.  59.  dt  ibi 
Busium,  Cujac.  &  Duaren.  in  I.  88.  §  8.  D.  de  verhor.  obligat, 
I.  61.  D.  de  Aedilit.  Edicto.  I.  15.  §  1.  D.  de  evict.     Christin.  ad, 
leg.  Mechlin,  tit.  18.  art.  88.  num.  2.     Andr.  Gail.  lib.  1.  observ. 
116.  num.  7.     Zypae.  Notit.  Jur.  Belg.  de  empt.  &  vend,  in  Jin. 
unless  it  has  been  expressly  otherwise  agreed  upon,  commonly 
called  met  den  voet  te  stooten*  in  which  case  it  will  suffice  if  the 
vendor  return  the  exact  price.     Neostad.  snpr.  cur.  decis.  68. 


14.  differs  from  the  doctrine  of  the 
Author,  and  contends  that  by  Boman 
Law  a  vendor  cannot  be  compelled 
to  deliver  the  thing  sold,  even  if  ho 
refuses  from  sheer  wilfulness  to  make 
deUvery ;  but  is  discharged  on  pay- 
ment of  damages  {id  quod  interest)  to 
the  purchaser  for  non-deUvory.  Ho 
also  thinks  that  this  should  be  the 
rule  of  Dutch  Law,  notwithstanding 
the  opinion  of  Qrotius,  Groenewegen, 
van  Leeuwen,  and  the  decision  in 
Neostadius  mentioned  in  the  text. 
Several  jurists,  however,  maintain 
that  even  by  the  Civil  Law  an  action 
to  compel  delivery  is  given  to  the 
purchaser.  See  Groenewegen  ad 
Orot,  3.  3.  41.  (n.  94.)»  v.  d.  Keesel, 
Th,  512.  From  these  and  other 
authorities  it  is  clear  that  by  the 
Boman  Dutch  Law  the  purchaser 


can  by  action  compel  the  vendor  to 
deliver  the  thing  sold.  Add.  Author, 
$upm^  ch,  2.  §  13.  ch,  17.  §  9.  ch,  14. 
§  3.  Groenewegen  ad  Orot.  3.  15.  6. 
(n.  26.),  Huberus,  Heed,  JRegU.  II.  3. 
§§  9.  10.  Voet  19.  1.  3.  V.  d.  Linden  L 
15.  §  9.  This  is  also  the  settled  prac- 
tice in  South  Africa.  Where  the 
vendor,  haying  sold  to  A.,  afterwards 
sells  and  delivers  the  same  thing  to 
B.,  if  B.  knew  of  the  first  sale  to  A., 
the  latter  can  claim  rescission  and 
restitution  of  the  thing  sold  to  B., 
and  pray  that  it  be  delivered  to  him, 
A :  Loen.  Decis*  60.  &  Boel  in  noiis. 
This  decision  was  followed  by  the 
Supreme  Court  of  the  Transvaal  in 
Coheii  vs.  Shires,  Novr,  1882.— Tr.] 

•  [Met  den  voet  te.  stooi^i,,  i.e.  to 
sell  a  thing  as  it  is,  without  any 
warranty.    See  in/m,  §  7.— Tr] 


ce  xvni.] 
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§  8.  If  any  legal  steps  be  taken  against  the  purchaser  by  a 
third  person  (6),  who  has  any  right  or  claim  in  the  said  property, 
the  vendor,  having  received  timely  notice  hereof,  will  be  obliged 
to  contest  the  right  on  behalf  of  the  purchaser,  which  we  call 
warranty  and  guaranteeing,  tot.  tit.  D.  ct  Cod.  de  Evict.  See 
further  CarbaUin.  tractat  de  Evict.  If  such  notice  be  not  made 
in  time  to  the  vendor,  the  purchaser  will  not  have  any  right  to 
compensation.  /.  58.  in  fin.  D.  de  evict.  I.  8.  I.  20.  Cod.  eod.  in 
fin.  Cod.  de  periculo  ct  commodo  rei  vend.  Menoch.  de  arbitrar, 
jiulic.  centur.  3.  cas.  224.  Hartman.  Pistor.  ohs.  228.  Math. 
Coler.  part.  1.  decis.  27. ;  except  where  the  right  of  the  claimant 
clearly  appears,  and  that  the  vendor  had  no  right  to  the  thing 
sold  and  the  purchaser  takes  it  upon  himself  to  prove  this,  in 
which  case  the  vendor  will  likewise  without  any  previous  notice 
be  obliged  to  make  compensation,  arg.  I.  11.  §  6.  in  pr.  D.  de 
act.  empt.  Ant.  Fab.  dicto  loco.  Covarruv.  lib.  8.  var.  resolut. 
cap.  17.  Molin.  de  consiietud.  Paris.  §  44.  num.  25.  Christin. 
ad  leg.  Mechlin,  tit.  18.  art.  88.  num.  12. 

For  this  warranty  the  purchaser  is  sometimes  secured  with 
good  security,  if  the  same  be  stipulated,  or  if  before  the  full 
payment  [of  the  purchase-money]  any  trouble  or  dispute  as  to 
the  thing  sold  is  caused  by  a  tliird  person,  I.  pen.  §  ult.  D.  de 
pericvl.  dk  commod.  *rei  vend,  or  if  any  certain  difficulty  is 
threatening ;  I.  24.  Cod.  de  evict.  I.  18.  §  idt.  D.  de  peric.  dt  comm. 


{I)  Eviction  conBiBts  in  the  total  or 
partial  loss  of  the  thing  sold,  which 
the  purchaser  suffers  in  consequence 
of  a  light  in  a  third  party.  Against 
this  the  vendor  must  warrant  or  make 
guaranty,  the  purchaser  being  able, 
in  case  of  a  warranty,  to  proceed 
i^gainst  him  if  the  thing,  which  had 
to  be  delivered  free,  is  encumbered 
to  a  third  party,  oven  although  he 
^  not  yet  had  any  steps  taken 
Against  him  by  such  third  party. 
Conf.  I,  11.  §  1.  2>.  de  ad.  empt.  et 
^1^'  ll.D.de  evict.  &  I.  6.  Cod.  eod. 
h.  the  Dutch  Consultations,  vol.  3. 
^'WM.  29,  the  opinion,  however,  is 
^^I^^eased  that  a  purchaser  pur- 
chaaing  fideicommissary  property  in 
^eention,  is  by  no  means  secured 


against  eviction,  unless  the  sale  took 
place  by  Decree,  add.  coiis.  334. 
Here  the  distinction  between  guaranty 
and  indemnity  may  be  briefly  stated, 
for  the  former  mode  of  proceeding 
only  applies  to  immoveable  things  and 
real  actions,  and  the  latter,  on  the 
other  hand,  to  personal  debts :  conf. 
Manier  van procederen  voor  den  Hove, 
JK  m.  75.  et  voor  den  Oerechte  alhier, 
p.  78.  Further,  eviction  not  only 
exists  in  case  of  sale,  but  the  security 
arising  therefrom  also  exists  between 
co-heirs  and  in  several  other  in- 
stances, as  to  which  see  more  fully 
Voet  in  comm.  ad  Pandect,  lib.  21. 
tit.  1.  Co7i/.  et  ampliss.  Schorer  tii 
tiotis  ad  manudud.  H.  Orotii.  h,  t, 
n.  12.  jund,  Qroenewegen,  n,  20. 
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rei  vend,  vid,  censur.  for.  part.  1.  cap,  19,  n,  11.  <Jt  seqq.  but 
beyond  this  the  vendor  is  not  bound.*  L  56.  infin.pr.juncU  I.  4, 
in  pr.  D.  de  evict.  See  the  notes  to  the  Gostuymen  of  Bhineland, 
art.  88. 

§  4.  But  in  some  places  in  Holland  there  is  a  custom^  that  the 
vendor  is  also  without  any  stipulation  bound  to  give  warranty. 
See  Coren.  cons.  S.  At  Oudewater  notifications  are  made  on 
three  Sundays,  and  guaranty  given  in  addition,  which  frees  the 
property  sold  for  ten  years  against  absent  persons,  and  for  a  year 
and  a  day  against  other  persons.    Keuren  at  that  place,  art.  57. 

In  Ehineland  likewise  the  vendor  must  give  warranty.  Keuren 
in  Bhineland,  art.  88. 

Likewise  at  Leyden  the  vendors  of  any  houses,  or  other 
immoveable  property,  must  give  warranty,  and  the  purchaser 
must  also  give  seciu-ity  for  the  purchase  price  which  is  not 
promptly  paid,  unless  upon  entering  into  the  transaction  it  was 
otherwise  stipulated.  Keuren  tot  Leyden.  art.  116.  Likewise  at 
Botterdam,  unless  it  was  otherwise  agreed  upon.  But  in  giving 
this  security,  it  will  be  enough  if  the  vendor  bind  his  house, 
land,  or  messuage,  where  he  has  any,  and  that  the  same  has 
been  found  suflBcient  without  any  fraud  or  covin.    Keuren  aldaar. 

But  if  a  person,  having  sold  his  things,  is  unaUe  to  give 
warranty  pro  evictione,  or  if  a  purchaser  fears  that  afterwards  the 
property  sold  may  appear  to  be  subject  to  servitudes  or  other 
burdens,  a  stipulation  is  frequently  made  in  favour  of  the 
purchaser,  that  the  vendor  shall  be  obliged  to  deliver  the  pro- 
perty upon  a  willing  decree  by  the  Court ;  or  by  the  tribunal, 
where  the  property  is  situate.  Thereby  the  purchaser  is  vested 
with  the  property  in  the  thing  sold,  and  all  other  persons,  who 
may  thereafter  make  any  claim  to  the  said  thing,  are  after  pub* 
lication  on  three  successive  market-days  or  Sundays,  at  the  place 
where  the  things  ai*e  situate,  and  if  in  the  country  after  publica- 
tion in  the  nearest  villages,  entirely  estopped  from  asserting 
their  interest,  right,  or  claim;  the  mode  of  procedure  herein 
before  the  Court  may  be  seen  from  the  Papegay.  pag.  448.  et  seq. 

This  is  to  be  understood  as  applicable  only  against  all  unknown 
persons ;  but  persons  who  we  know,  or  ought  to  know,  have  any 

•  [Add.  Grot.  Mrod.  IIL  14.  §  7.— Tb.] 
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claim  or  servitude  to  or  upon  the  thing  sold,  must  be  specially 
sommonedi  and  against  them  no  default  will  be  granted  by  vu'tue 
of  the  general  proclamation  to  all  whom  it  may  concerji,  cfc,  per 
I,  6.  Cod,  de  remiss,  pignor.  et  ibi  Gotliofred.  junct,  I.  26.  §  7.  D. 
de  fideicommiss.  libertat,  et  L  47.  D.  de  Rejndicat.  See  Marant. 
Prax.  Aur,  part,  6.  de  citatione  ejusque  requisit.  num.  89.  et  seq. 
Pamhoud.  praa.  civil,  cap.  67.  num.  9.  Andr.  Gail.  lib.  1. 
observ.  57.  Mynsinger.  lib.  2.  obs.  47.  Leonin.  consil.  14.  num.  9. 
So  that  the  nearest  contiguous  neighbours  and  others,  who  we 
think  might  advance  any  claim,  by  reason  of  a  prior  or  former 
right  of  ownership,  tacit  or  private  mortgage,  or  other  servitude, 
will  have  to  be  specially  summoned  at  the  confirmation  of  the 
decree.  See  the  printed  A^  1668.  Papegay.  pag.  440.  et  seq.  and 
new  Keuren  tot  Leyden.  art.  117.  vers  en  zal  et  seq. 

Moreover,  if  the  thing  sold  has  any  latent  defect  whereby  the 
purchaser  has  been  deceived,  he  has  his  remedy,  that  if  the 
thing  sold  suffers  from  such  a  defect,  that  if  he  had  known 
it  he  would  not  have  bought  the  said  thing,  he  may  within  six 
months  legally  compel  the  vendor  to  take  back  the  thing  sold, 
and  return  the  purchase  price.  I.  1.  §  8.  I.  2.  I.  49.  D.  de  Aedilit. 
edict,  but  if  the  defect  be  such,  that  he  would  notwithstanding 
have  bought  the  thing,  the  purchase  will  be  binding,  and  he  can 
only,  within  a  year,  claim  back  the  amount  above  what  he  would 
have  promised  if  he  had  known  of  the  defect,  l.  1.  I.  6.  I.  2.  I.  14. 
§  fin.  D.  eod.  I.  43.  §  1.  D.  de  contrail,  empt.  Zyp.  Notit.  Jur. 
Belg.  tit.  de  empt.  vendit.  in  pr»  Christin.  vol.  8.  decis.  97, 
Tnlden  &  Faber.  Cod,  de  Aedilit.  edict,  (c). 


(e)  The  Author  is  here  treating  of 
the  modem  practice  with  reference 
to  the  actions  known  in  the  Boman 
Law  as  the  actio  redhihitoria  and 
actio  quanti  minoris  or  AestiTuatoria  ; 
both  of  them  of  great  usefulness  in 
a  commercial  country,  and  introduced 
among  the  Eomans  simply  from  a 
sense  of  equity.  They  are  both  given 
dedivi,  that  is  at  the  choice  of  the 
purchaser,  although  there  exists  a 
distinction  between  them.  The  first 
ia  giyen  to  the  purchaser  against  the 
vendor  or  his  representative,  that  he 
take  back  the  thing  sold  with  all  its 

VOL.  II. 


profits,  and  restore  the  purchase 
price  (for  which  purpose,  however, 
some  commentators  are  of  opinion 
that,  according  to  Roman  Law,  the 
actio  in  factum  ought  to  be  separately 
brought),  on  account  of  such  a  proved 
defect  which,  if  the  purchaser  had 
known,  he  would  evidently  not  have 
entered  into  the  contract.  The  second 
is  likewise  at  suit  of  the  purchaser 
against  the  vendor,  for  restitution  of 
a  portion  of  the  purchase  price,  by 
reason  of  some  discovered  latent  de- 
fect, which,  if  known  to  the  purchaser, 
would  clearly  have  reduced  the  pur- 
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§  6.  Whatever  has  been  sold  by  a  certain  weight,  number, 
or  measure,  must  be  delivered  according  to  the  exact  weight, 
number,  or  measure,  or  compensation  made  for  the  deficienc}'. 
For  this  purpose  all  weiglits  and  measures  among  us  are  pub- 
licly regulated  and  marked,  before  they  can  be  used,  which  is 
commonly  called  stamping  (ykcn)  :  and  in  order  to  remove  all 
difference  and  dispute,  public  inspectors  of  scales  and  weights, 
and  sworn  measurers,  tellers,  and  gangers,  are  appointed  for 
the  purpose  of  weighing,  measuring,  and  counting,  who  receive 
full  faith  as  to  the  measure  and  weight  between  both  parties ; 
and  certain  kinds  of  merchandize  must  be  weighed,  counted,  or 
measured  by  them,  on  pain  of  forfeiture.  And  so  far  as  the 
weighing-house  is  concerned,  everything  above  the  weight  of  ten 
pounds  must  be  taken  there  to  be  weighed.  On  this  head  special 
statutes  and  ordinances,  differing  little  from  each  other,  exist  in 
every  town. 

§  7.  In  order  to  escape  making  compensation  for  any  defect, 
the  property  is  often  sold  as  good  and  bad  as  it  is,  which  we  call 
to  push  with  the  foot  {met  den  voet  te  stoQten)  ;  in  which  case  we 
are  only  obliged  to  deliver  the  property  as  good  and  bad  as  it  is.* 
l.  4.  in  Jin.  L  10.  11.  D.  de  heredit,  vel  action,  vendit.  Christin. 
ad  leg,  Mechlin,  tit.  13.  art.  38.  num.  19. 

Which  stipulation  is  mostly   used  in   the   sale  of  lands  or 


chase  price,  wherefore  this  action  is 
rightly  named  quanti  minoris.  There 
is  further  inter  alia  this  distinction 
between  these  actions,  that  the  first 
can  be  but  instituted  once  against 
the  vendor,  the  second  several  times, 
and  also  that  the  first  must  be  com- 
menced within  six  months,  the  second 
within  a  year,  7iisi  agatnr  oh  cauti^ 
onem  non  praestitam  vtl  ornamental 
quo  casti  ttiam  intra  sex  menses  prO' 
ponenda  eat :  juxta  I,  28.  D.  ?i.  t.  In 
both  cases  it  must  be  specially  ob- 
served that  the  defect  in  the  thing 
sold,  at  least  the  cause  of  it,  must  be 
anterior  to  the  contract.  L  3.  Cod.  de 
Aedilit,  act.  unless  the  vendor,  has 
bound  himself  for  future  defects. 
add.  Brunneman  in  Comm,  ad  Cod. 
lib,  4.  tit.  68.  and  the  actio  ad  inter^sse 


will  lie,  according  to  practice,  where 
it  is  proved,  that  the  vendor,  at  the 
time  of  sale,  knew  of  the  defect. 
Grot.  Ik  3.  ch.  15.  §  7.  (n.  37),  and, 
moreover,  the  restitution  of  half  of 
the  40th  penny,  etc.,  imposed  and 
paid,  according  to  placaat  16.  Ajtrilf 
1671.  Gr.  placaato,  vol.  3.  fol.  1008. 
plura  hahet  Voct  in  comm.  ad  Pandect. 
deAcdilitio  Edicto.  [add,  \.  d.  Keessel. 
Th,  642.— Tr.] 

•  [In  de  Wet  vs.  Manuel ,  1.  Afenz. 
Bep.  601.  it  was  held  that  the  sale  of 
a  female  slave  made  vodUoots  or  as 
she  stood,  "without  any  wan-anty,  is 
not  reducible  actione  redhibitoria  on 
account  of  the  mental  infirmity  of 
the  slave,  of  which  the  vendor  was 
ignorant,  at  the  time  of  sale, — Ta.] 
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building  plots  (erven),  where  the  precise  measure  is  uncertain,  in 
these  words,  in  a  heap,  without  measure,  as  it  is,  without  being 
liable  for  under  or  over -measure  or  the  like.  Whereby  we  under- 
stand that  the  property  is  sold  by  the  piece,  or  in  a  heap,  and 
not  by  measure,  and  in  such  case  no  compensation,  ex  L  qui 
fundum.  40.  §  2.  D.  de  contrah.  empt.  can  be  claimed,  however 
much  the  under  or  over-measure  may  afterwards  appear  to  be.* 
Mantic.  de  tacit,  et  ambig.  conv.  lib,  4.  tit,  17.  Pinel.  ad  I,  2. 
cod,  de  rescind,  vendit,  pai't,  3.  cap.  2.  Fachin.  lib,  2.  cap,  27. 
Faber  ad  Cod,  lib,  4.  tit,  28.  dejin,  2.     Coren.  observ,  19. 

But  if  any  computation  of  measure  is  added,  for  instance,  if 
the  vendor  had  said  in  extent  about,  etc.,  yet  in  a  heap,  without 
measure,  dtcy  we  must  draw  a  distinction  whether  the  vendor  has 
in  evident  ignorance  wrongly  stated  the  measure  and  [acted  in 
good  faith  therein,  or  whether  he  has  knowingly  done  so  in  order 
to  deceive  the  purchaser;  in  which  case  he  will  be  liable  for 
compensation.  L  1.  D.  de  action,  empti,  in  Jin.  d,  1, 1.  I,  6.  et 
I.  39.  D.  eod. 

§  8.  But  as  it  is  often  uncertain  whether  the  vendor  knew, 
or  ought  to  have  known,  better,  a  custom  exists  on  this  subject 
in  Bliineland  and  Delfland,  that  if  any  measure  has  been  stated  or 
mentioned,  any  stipulation,  howsoever  forcible,  notwithstanding, 
compensation  must  be  made  for  the  under  or  over-measure  of  the 
lands,  in  so  far  as  the  difference  is  more  than  a  half  hont  of  fifty 
roods,  from  the  stipulated  measure,  even  although  the  price  has 
been  promised,  not  by  reference  to  the  measure,  but  by  reference 
to  the  piece  or  in  a  heap.  Consult.  &  Advys.  vol.  1.  cons.  207. 
Coreu.  Observ.  19.     Neostad.  Holl.  Cur.  decis.  18. 

§  9.  Which  custom  is  to  be  understood  of  lands  which  are  sold 
by  the  morgen  to  six  hundred  Ehineland  roods,  and  a  smaller 
quantity  in  proportion ;  but  not  of  small  parcels  which  ai'e  sold 
by  the  single  rood,  such  as  gardens,  kitchen  gardens  and  nursery 
beds  {stiialgronden),  which  are  often  not  100  roods  in  extent. 
Except  where  in  like  proportion  as  in  the  case  of  lands  sold  by 
honden,  that  is  hundred  roods  or  a  smaller  measure,  we  wish 
to  state,  that  just  as  in  the  case  of  lands  sold  by  the  morgen 
with  the  clause  in  a  heap  witliout  measure,  a  difference  of  a 

•  [Of.  V.  d.  Keossel.  Th.  638.— Te.] 
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twelfth  of  a  morgen  *  will  not  matter ;  so  likewise  with  reference 
to  small  parcels,  sold  by  the  hundred  roods  with  the  same  clause, 
however  by  the  heap  icithoiit  measure^  a  difference  of  a  twelfth  of 
hundred  roods  will  be  immaterial,  but  a  gi'eater  or  smaller  measure 
must  be  compensated.  See  more  fully  hereon  the  notes  to  the 
Costuymen  in  lihincland,  a)i,  95. 

§  10.  We  have  said  a  latent  defect  whereby  the  purchaser  has 
been  deceived,  because  the  vendor  is  not  obliged  to  compensate 
for  a  patent  defect  in  the  thing  sold,  for  here  the  purchaser  must 
trust  himself.  L  1.  §  Z).  de  aedilit.  edict,  §  11.  Accordingly 
with  us  in  the  sale  of  horses,  whose  defects  are  mostly  well- 
known  to  those  acquainted  with  them,  it  is  considered  lawful  for 
one  man  to  deceive  another,  except  in  the  case  of  secret  bUndness, 
being  short-winded,  spavin,  or  gall- sickness,  which  defects  are 
not  outwardly  visible  according  to  the  common  rule,  sound  in  six 
(van  sessen  klaar),  that  is,  four  sound  feet,  sound  eyes.  L  14.  § 
8.  D.  eod. 

§  12.  Any  one  selling  a  slaughter-ox,  which  after  having 
been  killed  is  found  to  be  unsound,  for  externally  this  could 
not  be  knq^vn,  the  vendor  must  restore  so  much  of  the  purchase- 
price  as  the  inspectors,  otherwise  called  Jinders,  may  decide 
that  it  has  diminished  in  value ;  except  where  the  animal  is  so  dis- 
eased that  even  the  meat  cannot  be  used  with  any  safet}',  subject 
to  the  decision  of  the  inspectors,  or  finders,  appointed  for  this 
purpose  in  every  town  ;  in  which  case  the  animal  may  be  returned 
and  the  entire  purchase-price  claimed  back.  Z.  8.  §  1.  &  8.  D.  de 
aedilit.  edict. 

§  13.  But  in  the  case  of  swine,  as  we  can  judge  of  them  by 
the  tongue,  the  vendor  is  in  several  places  exempt,  provided  the 
tongue  was  found  clean  on  inspection. 

•  [A  mwyen  =  2.  acres. — Tr.] 
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Sect. 

1.  Betraction  by  Biipulataon. 

2.  Whether  in  such  a  case  we  must 

consider  it  a  new  sale,  and  the 
party  retracting  liable  to  pay 
again  the  40th  penny. 

3.  When  this  right  ceases. 

4.  Of  retraction  without  stipula- 

tion.   Its  different  kinds, 
o.  How  effected. 

6.  General  retraction  in  the  case 

of  feudal  property,  rents  and 
debts. 

7.  Special  retraction ;    in  which 

places  customary. 


"Sect 

8.  How  the  right  of  retraction  is 

computed. 

9.  Of  the  right  with  a  holding. 

10.  Of  retraction  in  co-ownership 

of  vessels. 

11.  With  respect  to  what  property, 

and  when  retraction  takes 
place. 

12.  In  the  case  of  private  sales. 

13.  Who  may  exercise  the  right  of 

retraction,  and  who  is  pre- 
ferred among  several  possess- 
ing this  right. 

14.  Sheriffs  and   baili£Bs  have   no 

right  of  retraction. 


§  1.  Transactions  of  Purchase  and  Sale  take  place  in  manifold 
ways,  igid  include  sometimes  other  stipulations,  or  a  second 
transaction.  toU  tit.  Cod.  de  pact,  inter  empt.  d  vend.  Chief 
among  these  is  the  Jus  Retractus  (Naasting)  (a),  which  proceeds 


(fl)  Retradus  (Naasting)  or  nearing, 
also  called  sinning,  nakoop,  aanboord, 
loederdriftj  niaar,  etc.,  derives  its 
origin,  according  to  Van  der  Spiegel, 
oor*pr.  d,  vaderl.  rechten,  p,  133.  from 
the  ancient  customs  of  the  Germans, 
¥111011  have  been  handed  down  by 
the  Franks ;  others  are  of  a  different 
opinion,  vid.  Obs.  ad  Orot,  torn,  3. 
pog.  192.  But  the  view  of  our  Author 
in  Centura  foren9if  p.  1.  lib.  4.  c.  20. 
\  8.  that  retradu9  proceeds  from  the 


law  of  nations,  is  not  to  be  despised, 
seeing  that  even  Divine  law  refers  to 
it,  vid.  Levi't,  25.  and  Ruth.  cap.  4. 
and  in  the  ancient  laws  of  almost  all 
nations  mention  is  made  thereof,  vid. 
Jur.  Canon,  theor,  et  prax,  p,  621. 
Further,  Retradus  is  aptly  defined 
by  Qrotius  A.  ^.  §  2.  to  be  ''a  right 
belonging  to  a  person  over  any 
immoveable  property,  and  likewise 
against  the  purchaser  and  seller, 
whenever  the  same  property  is  pur< 
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either  from  a  stipulation  or  by  implication  of  law.  Jus  Retractm 
by  means  of  a  stipulation  is  where  we  stipulate  that  the  purchaser 
shall  return  the  property  sold  at  the  option  of  the  vendor,  or 
within  a  certain  time,  at  the  same  i)rice ;  or  that,  if  the  purchaser 
sell  the  property,  the  vendor  shall  have  the  option  of  repurchase. 
L  2.  Cod.  depact.  inter  empt.  <&  vend,  cojujjos.  L  12.  2).  de 
praescript.  verb.  In  which  case  likewise,  the  fruits  found  on  the 
land  will  go  to  him.  I.  13.  §  10.  D.  de  act.  empt.  Christin.  vol.  3. 
decis.  90.  num.  1.  2.  and  even  the  alluvion  which  may  in  the 
meantime  have  accrued  to  it.  arg.  I.  7.  §  de  acquir.  rer.  doviin. 
I.  23.  §  5.  D.  de  reivend.  I.  23.  §  1.  D.  de  aedilit.  edict.  I.  6.  d'  1. 16. 
D.  de  in  diem  addict.  See  Tiraquell.  de  retract,  convent,  num.  92. 
sub  fin.  (b). 

§  2.  But  whether  in  this  contract  the  handing  back  of  the 
thing  (to  the  vendor)  is  considered  as  a  new  sale,  and  whether  the 
duties  imposed  among  us  on  the  sales  of  immoveable  property, 
as  for  instance  the  40th  penny  and  other  similar  tax,  must  a 
second  time  be  paid,  seems  doubtful.  But  in  as  much  as  tlie 
handing  the  thing  back  does  not  destroy  the  sale,  but  rather 
confirms  it,  and  such  an  obligation  or  stipulation  seems  to  be  an 


chased,  to  step  into  the  place  of  the 
purchaser,  with  which  agrees  the 
19.  art,  of  the  Statutes  of  Rhinelandy 
"all  immoveable  property  sold,  of 
whatever  nature  it  be,  as  allodial  or 
feudal  property,  quitront,  census,  or 
tithes,  may  be  subject  to  retract  as. 

{h)  And  the  purchaser  must  com- 
pensate the  party  who  has  this  right 
of  retraction,  for  any  diminution 
caused  by  him,  and  in  like  manner 
Buch  party  is  in  his  turn  obliged  to 
make  good  and  reimburse  the  pur- 
chaser for  the  improvements  and 
expenses  made  by  him,  vid,  Keuren 
van  Byrdandy  p.  185.  and  the  Author 
thereon.  As  a  distinction  between 
conventional  and  legal  retraction,  it 
must  be  pointed  out  that  conven- 
tional retraction  is  transferable,  and 
may  be  ceded  to  another,  md,  Titii 
Ju9  privatum,  p.  460.  except  where 
this  has  been  excluded  by  the  con- 
tract ;  but  legal  retraction  cannot  be 


ceded  or  transferred  to  third  parties, 
for  implication  of  law  does  not  de- 
pend upon  the  will  of  individuals. 
In  Utrecht  and  Gelderland  retraction 
by  contract  alone  exists,  vid,  Voet, 
ad  tit,  D,  de  lege  commi^oriu,  «.  12. 
The  deputies  of  the  States  of  the 
county  of  Utrecht  have  therefore 
wisely  decided,  in  dato  24.  April. 
1725.  in  order  to  prevent  all  fraud  to 
which  parties,  possessing  the  j'ua  re- 
tractu^  under  a  contract,  were  ex- 
posed, that  if  the  purchasers  or 
vendors  of  such  property  have  per- 
petrated a  fraud  in  the  amount  of 
the  purchase  price,  the  number  of 
the  articles,  or  the  quality  thereof, 
and  this  is  shewn  within  two  years 
from  the  date  of  sale,  then  the 
vendor  and  purchaser  shall  each 
forfeit  a  sum  equal  in  amount  to 
what  they  pretended  was  the  pur- 
chase price. 
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actual  part  of  the  transaction,  l.  7.  §  5.  D.  de  pact  L  21.  §  si  tibi 
D,  de  act.  einpt  for  which  reason  the  thing  was  also  sold  for  a 
less  sxini  than  what  its  value  is  to  the  vendor.  I,  79.  D.  de  contrah. 
empt,  we  must  understand  that  the  vendor,  upon  such  retraction 
or  giving  back  of  the  thing,  is  not  liable  to  the  40th  penny  or 
other  similar  duty ;  except  only  that  he  must  reimburse  the 
purchaser  the  original  expenses  incurred  on  that  account. 
Tiraquell.  de  retract,  convent.  §  6.  Gloss.  2.  ninner.  4.  5.  <£  seq. 
See  further  Gomes,  var.  resolut.  torn.  2.  c.  2.  Christ,  vol.  3. 
decis.  90.  num.  8. 

§  8.  This  jus  retractm  ceases  when  the  time  fixed  has  expired. 
But  whether  and  when  the  same  ceases  where  no  time  has  been 
mentioned,  see  Christin.  vol.  8.  decis.  86.  num.  5.  6.  7.  <t  DD.  ibi 
aUeg.    Andr.  Gail.  lib.  2.  obs.  17.  mnn.  4.  5. 

§  4.  Besides  the  case  of  retraction  by  stipulation,  there  is  yet 
another  jus  retractus,  introduced  by  implication  of  law,  and 
custom,  ever)'where  in  these  countries  ;  whereby  the  purchaser  of 
any  immoveable  property  is,  within  a  certain  time,  obliged  to 
make  over  the  same  to  the  nearest  relation  of  the  vendor,  or  to 
some  other  having  a  similar  right,  and  at  the  same  price,  which 
is  called  in  old  Dutch,  naasten,  naderen,  or  nadoen ;  and  the 
second  sale  is  called  naasting ;  as  if  the  second  purchaser,  doing 
afterwards  the  same  that  the  first  purchaser  had  done,  were  the 
nearest  {naastc)  to  it. 

§  5.  The  practice  and  observance  of  this  right  consist  mostly 
in  this,  that  he,  who  may  and  wishes  to  exercise  his  jus  retractus, 
must  summon  the  Bailiff  and  two  magistrates  of  the  manor  where 
the  property  is  situate,  to  be  present  on  the  land  or  in  the  house 
over  which  the  right  is  to  be  exercised,  and  in  their  presence 
touch  the  gi'ass  and  ground  {gras  en  grond  roering  doeti),  where- 
upon he  notifies  to  the  purchaser  a  courtday  in  order  to  bring  in 
his  purchase,  and  this  having  been  done,  the  party  retracting  is 
obliged,  within  24  hours,  to  do  the  same  as  the  purchaser  had 
already  done  and  promised  before  him  ;  and,  if  it  be  required,  he 
must  declare  on  oath,  that  he  exercises  this  right  of  retraction 
for  himself  and  with  his  own  property  and  money,  and  he  must 
also  pay  twice  for  the  wine  dnmk  upon  the  bargain  (icynkoop)  and 
the  earnest  money  (Oodspenning)  once.  See  on  this  subject, 
Damhoud,  prax.  civ.  cap.  265.  n.  15,    Keuren   i7i  Rynland.  art. 
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28.  29.  Eeinking.  de  retract.  quacBt.  6.  (c).  It  must  also  be 
observed  here  that  the  person  exercising  the  jus  retractus  is 
obliged  to  repay  the  first  purchaser,  in  addition  to  the  purchase 
price,  also  the  interest  thereon,  from  the  time  that  the  price  was 
paid,  except  where  this  is  set  off  against  any  fruits  enjoyed,  and 
he  must  also  make  compensation  for  all  onerous  (Instige)  improve- 
ments and  necessary  expenses,  effected  and  laid  out  in  good  faith 
by  the  purchaser  upon  the  property  purchased,  previous  to  the 
time  of  the  exercise  of  his  jus  retractus  ;  see  Keuren  of  Rynland. 
art.  80.  for  the  first  purchaser  may  not  suffer  any  damage  through 
the  retraction,  and  the  person  who  has  this  right  must  in  every- 
thing without  exception  do  exactly  as  the  purchaser  has  done 
before  him,  and  places  as  it  were  his  feet  in  the  shoes  of  the 
purchaser.  This  mostly  takes  place  in  the  purchase  of  debts, 
which  do  not  produce  any  fruits,  that  could  be  set  off  against  the 
interest  of  the  purchaser's  money,  as  was  specially  enacted  by  the 
Statutes  of  Eotterdam. 

This  right  is  either  general,  which  is  observed  throughout  the 
whole  of  HoUand,  or  particular,  observed  only  in  this  or  that 
particular  place. 

§  6.  A  general  right  of  retraction  is  possessed  by  the  Count  of 
Holland  over  feudal  property  sold,  and  he  may  retain  for  himself 
this  feudal  property  at  the  same  price  before  investiture  of  the 
purchaser.  Grot.  Introd.  lib.  8.  ch.  16.  §  4.  and  lib,  2.  ch.  42. 
§  3.    Christin.  vol.  6.  decis.  28.  (d). 


(c)  Eoseboom,  Recueil.  p.  173.  says : 
Likewise  he,  who  wishes  to  make 
retraction,  must  appear  at  the  office 
of  the  Secretary  of  this  town,  and 
inform  the  Secretary  that  he  is  de- 
eirous  to  exercise  this  right  over  such 
piece  (of  land),  and  by  virtue  of  what 
he  wishes  to  do  so,  and  offer  to  refund 
the  expenses,  and  also  to  pay  the 
100th  penn)',  provided  he  gives  at 
the  same  time  two  sufficient  sureties; 
further,  according  to  the  practice  of 
this  town  (Amsterdam),  he  who 
wishes  to  exercise  the  jus  retractus 
must,  in  case  of  opposition,  summon 
his  adversary  wiUiin  the  third  day 
of  such  opposition,  to  appear  at  the 


privileged  Boll,  and  must  deliver 
with  the  citation  a  copy  of  the  grounds 
of  which  he  intends  to  avail  himself, 
under  the  penalty  mentioned  in  the 
ordonnantie  en  manier  vari  procedeeren, 
p.  109. 

(d)  The  lord  of  a  fief  has  likewise 
a  jus  retractus.  Oroot  pldhk,  vol.  3. 
foJ,  396.  juncf.  Bort,  SoU.  leenr, 
pag,  203.  n.  6.  the  retraction  or  reten- 
tion by  the  lord  of  the  fief  being 
called  Jus  retinendi  seu  pradaturae, 
and  he  is  not  deprived  of  this  by 
having  given  consent  to  his  vassal 
to  sell  the  fief,  according  to  the 
opinion  of  Bort  of  4  June',  1654,  and 
mentioned  by  him  d.  I.  n.  24.  which 
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A  debtor  may  also  retract  the  obligation  which  anyone  has 
against  him,  at  the  same  price  at  which  the  obligation  was  sold, 
and  within  a  year,  counting  from  the  time  at  which  he  became 
aware  of  the  sale,  €xcept  where  the  retraction  was  offered  him 
and  he  at  once  refiised  the  same.  L  22.  Cod.  mandatL  Grot. 
Introd.  bk.  3.  ch.  16.  §  14.  (w.  18.)  Goris.  adversar.  tract.  8.  part. 
1.  cap.  4.  But  this  does  not  require  the  same  solemnity  as  in 
the  case  of  retraction  of  immoveable  property,  for  it  will  be 
sufficient,  if  by  a  writing  before  a  notary  and  witnesses,  or 
otherwise,  there  is  evidence  of  the  exercise  of  the  right  of 
retraction  (e). 

In  like  manner  the  possessor  of  property,  on  which  there  is 
any  rent,  redeemable  or  irredeemable,  specially  attached,  has  the 
retraction  thereof  within  a  year,  whenever  the  said  rent  is  sold  to 
a  third  person,  arg.  d.  I.  22.  Cod,  niandat.  Costuymen  in 
Rynland.  art.  57.  Christin.  vol.  8.  decis.  49.  n.  13.  14.  Consult, 
en  Advys.  vol.  2.  cons.  159.  But  at  Amsterdam  such  rents  mtlst 
be  publicly  sold,  and  thereupon  the  purchaser  must  offer  the 
same  and  likewise  the  price  thereof  to  the  owner  of  the  house  or 
land  upon  which  the  rent  or  charge  is  fixed,  who  may  then, 
within  fom*teen  days,  retract  the  sale,  provided  he  pays  the 
hundredth  penny,  and  he  who  has  thus  retracted  such  rent  may 
not  sell  the  same  to  a  third  party,  but  must  destroy  the  deed  of 
rent-charge.  WiUekeuren,  printed  anno  1639.  pag.  132.  If  the 
sale  takes  place  in  execution,  the  retraction  must  be  made  within 
twenty-four  hours,  ibid.  pag.  134.  (/)• 


opinion  I  have,  however,  not  been 
able  to  find  among  the  posthumous 
Advygen  of  Bort.  The  reason  for  this 
opinion  appears  to  me  to  be  this, 
that  the  right  of  retradus  casu  quo 
may  be  exercised  by  the  lord,  that 
is  if  the  sale  has  taken  place  to  tread 
into  the  purchaser's  shoes ;  and  hence 
Molioaeus  ad  comud.  parts,  pag,  327. 
Bays  very  properly,  sibi  non  praejudi' 
caisedpoiius  viam  sibi  ad  illud  aperit. 
By  virtue  of  a  local  custom,  the 
Burgomasters  of  Amsterdam  have 
likewise  right  of  retraction  against 
all  purchasers  of  houses,  erven,  and 
lands,  which  right  they  exercise  for 


the  benefit  of  the  town,  being  in  this 
case  even  preferred  to  the  holders  of 
mortgages,  vid.  Boseboom,  Becueil, 
cap,  35.  A  similar  right  is  possessed 
by  the  lord  of  Gomichem  and  others, 
as  mentioned  in  the  ohserv,  ad  Grot 
Introd,  vol,  2.  p,  177. 

(e)  Add,  "RoaehoomyRecueiLpag,  176. 
n,  23.  fb  ohaerv,  on  Introd,  H,  Orot, 
vol  3.  p,  200. 

(/)  To  wit,  tho  holder  of  the  oldest 
obligation  of  rent  is  entitled  to  the 
same  retraction,  tee  handv,  pag,  525. 
and  such  for  the  deficiency  within 
the  next  month. 
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At  Levden  it  is  usual  to  offer  the  retraction  of  such  rents, 
whether  redeemable  or  not,  and  likewise  of  letters  of  debt  or 
obligjitions,  to  those  over  whose  honses  or  lands  they  are  con- 
stituted, and  also  to  the  debtors  and  their  sureties,  who  are  liable 
for  the  same,  all  of  whom  must  declare,  within  eight  days 
thereafter,  whether  they  wish  to  retract  the  sale,  and  if  later  it  is 
found  that  the  said  offer  was  too  high  they  may  still  exercise  the 
right  of  retraction  within  a  year  and  six  weeks.     Keuren  van 

* 

Ley  den.  art.  121. 

Whenever  at  Amsterdam  any  houses,  or  plots  of  land,  are  sold 
in  execution,  upon  which  there  are  more  rents  or  charges  than 
the  amount  realized  at  the  sale,  they  whose  claims  or  rents 
cannot  be  satisfied  out  of  the  same,  mav  within  six  weeks  retract 
the  sale,  provided  the  hundredth  penny  be  paid  to  the  purchaser 
on  the  price  bid.  But  the  oldest  creditor  has  preference  to  all 
others,  and  whoever  exercises  the  retraction,  his  debt  is  thereby 
entirely  extinguished.  The  same  also  takes  place  on  the  sale  of 
ships  in  execution,  but  then  it  must  be  made  within  twenty-four 
hours.  Willcheuren  aldaar,  anno  1662.  pag.  274.  See  Recueil  of 
the  Keuren  d-  Costuymen  at  Amsterdam,  tit.  35.  (g). 

At  the  Hague  all  property  sold  in  execution  may  be  retracted 
by  the  creditors  having  a  better  right  than  the  purchaser.  But 
where  one  creditor  has  bought  the  property,  and  it  has  been 
retracted  by  another,  the  retracting  party  must  satisfy  the  first 
purchaser,  who  must  himself  pursue  his  right  to  the  preference, 
as  was  decided  by  the  Court  and  the  sentence  of  s'  Gravenhage 
between  Lenard  Ketting  and  Jacob  Willemsz,  approved  in 
November,  1619. 

At  Rotterdam  retraction  of  rents,  or  obligations  of  rent,  on 
any  houses  or  erven  likewise  takes  place  within  six  weeks  after 
notice   given  to  the  owner  of  the  house  or  erf,  through  the 


(g)  Tho  same  also  occurs  in  the 
case  of  letters  of  debt  and  obligations 
before  the  magistrates,  with  extin- 
guishment of  the  claim ;  but  house- 
hold goods  and  furniture  cannot  be  re- 
tracted, and  this  right  will  be  refused 
to  the  execution  debtor.  Vid,  Handv, 
p,  526.  It  has,  however,  been  ad- 
vised that  property  belonging  to  an 


insolvent  estate,  and  situate  in  a 
place  where,  even  in  case  of  public 
sales,  the  right  of  retraction  is  al- 
lowed, may,  on  a  public  sale  by  the 
trustee  of  the  said  insolvent  estate, 
bo  lawfully  retracted  by  the  nearest 
relatives.  Vid,  Vervolg  op  de  HolU 
Consult  pag,  219, 
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messenger,  by  the  person  who  has  bought  the  rents,  provided  he 
pays,  besides  the  purchase  price  of  the  said  rents,  also  interest 
at  the  rate  of  the  sixteenth  penny  from  the  time  that  the 
purchase  amount  has  been  paid,  and  likewise  the  money  for  the 
wine  drunk  on  the  transaction  (wynkoop),  and  the  earnest  money 
{Godspe7ining)f  if  these  were  actually  incurred  and  no  further. 
The  practice  is  similar  with  respect  to  bonds,  letters  of  debt,  and 
obligations.     Keuren  aldaar. 

§  7.  But  at  Gouda  and  Oudewater  there  is  no  retraction  with 
respect  to  rents  and  debts.  The  places  where  special  right 
of  retraction  is  observed  (although  not  everywhere  in  the  same 
way)  are  DelfHand,  Ehineland  and  the  land  of  Voorn.  In 
Kennemerland  the  right  of  retraction  does  not  take  place,  as  may 
be  seen  in  the  Costuymen  of  Kenmerland,  anno  1652.  pa/j,  214. 
Where  the  nearest  relatives  of  the  vendor  may  within  a  year  from 
the  time  when  such  came  to  their  knowledge,  make  retraction, 
provided  they  declare  that  they  do  it  for  themselves. 

§  8.  How  the  right  of  preference  on  retraction  is  to  be  reckoned 
is  doubtful,  for  in  the  aforementioned  Keuren  and  Costuymen 
nothing  definite  is  said  thereon  ;  but  the  general  opinion  is,  that 
in  retraction,  so  far  as  regards  nearness  or  priority,  and  who  is 
the  nearest  to  make  retraction,  we  follow  the  law  of  intestate 
succession  in  every  respect ;  so  that  he,  who  is  the  nearest  to 
inherit  the  vendor's  property  ab  intestate,  is  also  the  nearest  to 
make  retraction.  Grivell.  d^cis.  40.  Berlich.  pract.  conclus. 
part.  2.  conclus.  39.  num.  26.  30.  31.  Tiraquell.  de  retract,  lign. 
§  1.  gloss,  9.  num.  81.  post.  pr.  et  §  11.  gloss.  1.  ntun.  18.  et  §  13. 
gloss,  unic. 

§  9.  At  Leyden  the  right  of  retraction  does  not  exist,  but 
whenever  any  houses  subject  to  a  right  with  a  holding  are  sold, 
there  the  purchaser  and  vendor  must  offer  the  retraction  to  the 
person  entitled  to  the  holding  {houiv-heer),  who  has  then  twenty- 
four  hours  for  deliberation  ;  except  where  the  said  house  is  sold 
in  execution.  And  if  afterwards  such  person  discovers,  that 
the  retraction  was  offered  to  him  at  too  high  a  sum,  he  may  yet 
make  retraction  within  the  year,  or  claim  back  what  he  has  paid 
in  excess.     Keuren  van  Leyden.  art.  120. 

§  10.  At  Rotterdam,  if  one  of  the  owners  of  a  ship,  or  even 
the  steersman,  has  sold  a  joint  share  in  the  ship  to  strangers^ 
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not  haying  an  interest  in  the  ship^  the  rest,  whether  steersman 
or  joint  owner,  or  any  one  of  them,  if  so  disposed,  may  retract 
all  shares  thus  sold,  and  take  them  for  himself  at  such  a  smn  or 
price,  to  be  paid  upon  such  terms  as  the  said  ship  was  sold  for ; 
provided,  however,  that  the  retraction  thereof  must  be  made 
within  fourteen  days  after  the  sale  shall  have  been  notified  by 
a  messenger  of  the  town  to  the  steersman  or  his  book-keeper. 
And  this  is  also  to  be  observed  between  the  masters  and  owners 
of  merchant  vessels,  sailing  from  or  belonging  to  that  port. 
Statutes  of  Rotterdam,  et^.  At  Gouda  and  Oudewater  this 
retraction  does  not  take  place  in  the  case  of  rents  and  debts, 
which  we  have  abeady  mentioned. 

At  Weesop  retraction  likewise  does  not  take  place,  nor  in 
South  Holland.  Handv.  pag.  88.  279.  287-  363.  the  nieuwe  druk. 
pag.  254.  279.  394.  except  only  within  three  days  after  the  last 
publication  in  church,  pag.  196.  and  the  laatste  druk,  pag.  504. 

§  11.  Retraction  takes  place  with  respect  to  all  immoveable 
property,  and  not  merely  as  regards  hereditary  property,  upon 
which  the  said  right  is  principally  founded.  Tiraquell.  de  retract, 
gentilit.  §  1.  gloss.  7.  Georg.  Tholosan.  Syntagtn,  Jur»  lib.  16. 
cap,  2.  but  without  any  distinction,  as  regards-  all  kind  of  pro- 
perty, whatever  it  may  be,  both  hereditary  property  and  property 
acquired  from  strangers,  and  also  property  obtained  by  purchase. 
Grot.  Introd.  lib.  3.  cap.  16.  §  7.  But  this  is  to  be  understood 
of  property  that  has  been  sold,  for  in  bartering  there  is  no 
retraction.     See  Chassan.  ad  consuetud.  Burgiind.  des  retraictc. 

10.  §.  ex  vendition.  9.  vers,  quid  autem  in  permutatione.  See 
Consult,  en  Advys.  vol.  1.  cons.  257. 

For  this  purpose  are  likewise  considered  as  immoveable  pro- 
perty, census,  annual  rents,  and  other  rights  attaching  to  im- 
moveable property,  and  with  which  immoveable  property  may  be 
charged,  yet  subject  to  the  distinction  akeady  mentioned  with 
respect  to  actions  and  hypothecated  rents.  Tiraquell.  de  retract. 
Municip.  §  1.  glos.  6.  num.  11.  et  seq.     Christin.  ad  U.  Mechl.  tit. 

11.  art.  25.  Zypae.  Not.  Jur.  Belg.  de  hered.  vel  act.  vend. 
Whether  the  same  also  applies  to  feudal  property,  emphyteusis, 
census,  or  tithes,  is  doubtful  (/i) ;  and  in  such  a  case,  according 

(Ji)  Add.  Voet.  xviii.  3.  21.  &  A.  in  notis  ad  cotisud.  Rhenol.  p.  170. 
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to  law,  the  retraction  of  the  doininm  direct  us  j  that  is,  the  lord  of 
the  fee  or  of  the  land,  would  seem  to  have  the  preference,  for  the 
property  is  possessed  and  transmitted  in  no  other  way  than  sub* 
ject  to  such  right. 

§  12.  It  must  be  specially  obseiTcd,  that  reti'action  does  not 
take  place  except  in  the  case  of  private  sales ;  but  if  the  sale  has 
been  held  in  public,  after  the  posting  of  bills,  or  after  three  pub- 
Ucations,  duly  made  in  church  or  on  the  market,  there  will  be  no 
retraction.  Grot.  d.  I.  §  5.  Keuren  in  Ehynland.  art.  36.  Neo- 
Btad.  8upr.  cur.  dccis.  29.  But  as  to  the  question  whether,  where 
property  having  been  publicly  oflfered  for  sale,  was  not  sold,  but 
was  subsequently  sold  within  the  year  from  its  first  having  been 
put  up  to  auction,  and  without  any  further  day  for  sale  or  auction 
having  been  appointed,  the  retraction  would  thereby  as  if  by 
public  sale  be  prevented  ?  it  was  so  considered  by  a  turhe ;  * 
Keure  of  Bailiff  <k  Men  of  Rhynland^  29.  January^  1591.  to  be 
found  in  the  statute-book.  But  a  dispute  having  arisen  concern- 
ing the  same  before  the  Court  of  Holland,  between  Lord  William 
Hailing  and  Mr.  Jacob  van  Beveren,  Lord  of  Swyndregt  and 
Sheriff  of  Dordrecht,  it  was  ordered  by  the  Court  on  the  second 
July,  1654,  that  the  observance  of  this  custom  should  be  more 
fully  proved,  on  the  ground  that  although  this  turhe  had  been 
called  at  the  request  of  Mr.  Eegnier  van  Amsteldam,  3'et  the 
point,  for  which  the  turhe  had  been  requested,  was  settled  by 
agreement  and  no  full  inquiry  had  thereon,  nor  was  it  disposed 
of  in  contradictorio  judicio.  The  reasons,  forsooth,  upon  which 
the  said  turhe  was  founded,  were  thought  by  many  to  be  insuffi- 
cient, to  wit,  that  the  retraction  should  cease  whenever  the  bailiff 
receives  his  poundage,  so  that  the  receipt  of  the  bailiff's  poundage 
would  give  or  take  away  the  retraction,  which  was  to  be  so  under- 
stood as  taking  away  the  bailiff  *s  right  of  retraction,  which  they 
indeed  (although  unjustly)  wished  to  introduce ;  as  if  the  alleged 
right  were  bought  off  thereby,  but  in  no  way  the  right  of  retrac- 
tion by  the  friends  and  relatives  of  the  vendor.  Besides,  we  may 
clearly  perceive  from  the  establishment  of  the  said  custom  and 
turhe^  that  the  witnesses  were  themselves  all  bailiffs,  and  it  was 

•  [The  mode  of  proving  a  custom      witnesses.     Vid,  vol.  1 .  pag.  30.  in 
was  by  means  of  a  number  (furhi)  of     notis, — Tb.] 


138 


OF   JVS  BETBACTUS. 


[Bk.  IV. 


in  their  interest  to  establish  and  maintain  their  alleged  right  of 
retraction,  which  was  afterwards  (as  stated  below)  entirely  denied 
them,  and  to  advance  some  certain  reason  for  the  receipt  of  their 
poundage  within  the  year  after  the  sale.  Which  case  was  never- 
theless decided  in  prejudice  of  the  retraction,  and  the  said  custom 
approved,  and  afterwards  on  appeal  to  the  Supreme  Court  (after  all 
who  had  maintained  the  contrar}^  had  been  further  heard  on  the 
17.  November,  1657.)  this  decision  was  confirmed  on  the  22.  De- 
cember following. 

In  the  land  of  Voom,  however,  retraction  also  takes  place  in 
public  sales,  if  tlie  nearest  relatives  avail  themselves  thereof, 
within  the  three  market  or  Sunday  publications  ;  or  if  they  have 
been  absent  abroad,  within  a  year  of  their  return,  or  after  they  had 
knowledge  thereof.   Keuren  van  Voom,  art.  59.  Neostad.  d.  dccis,  29. 

§  18.  If  several  persons  wish  to  exercise  the  right  of  retraction 
at  the  same  time,  they  will  be  preferred  who  previous  to  the 
time  of  the  sale  had  been  joint  owners  of  the  land,  otherwise  they 
who  are  the  nearest.  But  if  the  one  exercises  the  retraction  after 
the  other,  the  nearest  will  have  preference,  even  although  ho 
is  not  the  nearest  by  blood.  Keuren  van  lihynlajid,  art,  24.  25. 
26.  27.  d-  34.  Grot.  d.  l.  Handvestcn  ran  Znid  Holland,  pag.  196. 
en  de  nieuire  druk,  pag.  504.  Georg.  Tholosan.  Syntagm,  Jar.  lib. 
26.  cap,  13.  num,  6,  7.  (0- 

In  Ehineland  if  the  nearest  relatives  do  not  retract,  those  who 
were  joint  owners  of  the  land  ai'e  also  allowed  to  exercise  this 
right.     Keure  vaii  Rhynland,  diet,  art,  35. 

After  the  nearest  relatives  and  those  who  are  adjoining  owners, 
some  bailiffs  of  the  place  maintain  that  they  have  the  same  right 
within  six  weeks  after  the  year.  Which  right  is  also  possessed 
by  certain  lords  of  manors,  even  in  those  places  where  the  nearest 


(i)  Add.  Voct  18.  3.  30.  Further, 
contrary  to  the  opinion  of  the  Author, 
that  the  first  retract  in  f?  party  must 
have  preference,  even  although  he  is 
not  the  nearest  in  blood,  it  must  be 
understood,  that  the  neai*cst  in  blood 
will,  nevertheless,  have  preference, 
unless  they  are  both  equally  near, 
for  in  gentilitio  rtiractu,  regard  is 
always  had  to  proximity.    This  abo 


appears  clearly  from  the  Authority 
ui)on  which  the  Author  relies,  for  the 
2Gth  Art  Keur,  van  lihynL  provides 
as  follows:  **Two  or  more  of  the 
relatives  being  equally  nearly  related 
to  the  seller,  he  who  has  lawfully 
retracted  and  caused  the  daj'  for  the 
exercise  of  his  right  to  bo  duly  noti- 
fied, will  be  prefeiTcd  to  him  who 
makes  the  retraction." 


Ch.  XIX.] 
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relatives  have  no  jus  retractus.  Grot,  d,  L  d  §  12.  Kenren  van 
Rhynlandj  art.  85. 

§.  14.  But  with  respect  to  the  bailiffs  and  sheriffs  in  Ehine- 
land,  it  has  been  held  in  contradictorio  judicio,  that  they  have  no 
right  (of  retraction),  for  it  is  not  by  statute,  but  a  custom  which 
has  crept  in  without  the  consent  of  the  Prince,  and  therefore  a 
corrupt  one,  to  the  vexation  of  the  people  ;  in  the  case  of  Symon 
and  Huig.  Jansz.  plaintiffs  in  appeal,  contra  Gcrrit  Adriaansz. 
Oudshoorn,  Sheriff  of  Soetermeer,  defendant,  and  of  the  same 
Gerrit  Adriaansz.  plaintiff  in  mandanient  Poenaal  contra  the  said 
Symon  and  Huig.  Jansz.  defendants,  25.  April.  1614.  (k), 

A  purchaser  or  seller,  who  is  apprehensive  of  the  retraction, 
may  lawfully  cause  the  property  sold  to  be  offered  to  him  who  is 
entitled  to  the  retraction,  either  by  reason  of  a  stipulation  or 
according  to  local  law  as  akeady  observed.  Which  if  he  has 
once  refused  and  renounced,  he  cannot  afterwards  be  allowed  a 
right  of  retraction,  for  every  one  may  renounce  his  right.  L  penult. 
Cod.  de  pact,  and  having  done  this  he  may  not  again  avail  himself 
thereof.  I.  14.  §  9,  D.  de  aedilit.  edict,  facit.  text,  in  L  122.  §  8. 
D.  de  verhor.  ohlig.  and  he  who  has  once  made  his  election, 
whether  he  will  be  purchaser  or  not,  cannot  afterwards  alter  his 
mind.  I.  2.  d-  I.  29.  De  de  opt.  legat.  See  Henoch,  de  arhitr. 
jud.  lib.  2.  casn.  87.    Joan  a  Sande.  lib.  8.  tit.  4.  dii/in.  4.  (Z). 


{k)  Con/,  A.  in  notis  ad  consud, 
Rheml,  pag.  191.  et  seq.  Further, 
we  may  also  here  note,  in  refutation 
of  our  Author  h.  L  J.  Voet  in  comm, 
d.  I  &  H.  Grot.  Litrod.  hk.  3.  ch. 
16.  §  12.  that  it  may  bo  rightly  ob- 
served that  the  word  officer  in  the 
3o<A  art,  of  the  costuymen  of  Rhine' 
land  clearly  means  the  bailiff  of  the 
place,  V,  Boey.  p,  48-1.  and  that  tho 
right  of  reti'action  introduced  by 
custom  in  favour  of  the  bailiifs,  can 
as  little  be  described  as  a  connipt 
custom,  as  the  poundage  of  the 
bailiffs,  which  beyond  all  doubt  is 
derived  from  the  right  of  i*e traction, 
according  to  art.  36.  of  the  costuym,  of 
Rhindandy  stating,  *'And  whatever 
lands  or  goods,  exposed  for  sale  after 
previous  publication  of  notices  or 


other  public  notification,  a  day  of 
sale  being  likewise  held,  have  been 
sold  with  loud  voice  to  tho  pai-ty 
bidding  most  and  highest,  these  may 
not  be  retracted  (jyesinnet  nog  gena^ 
aaUt) ;  and  out  of  this  the  bailiff  gets 
his  poundage,  that  is,  out  of  every 
gilder  one  farthing,  at  whatever 
place  the  sale  may  have  been  held, 
provided  that  then  he  shall  not  bo 
entitled  to  any  retraction."  In  vain 
does  van  Ijoeuwen  observe  in  his 
note  to  this  article,  that  this  has  been 
added  out  of  ignorance,  for  he  no- 
whore  supports  this  by  proof.  V. 
Alphon.  Papegay,  vol,  1.  cap.  1.  in 
fin,  &  Coren.  oba,  32. 

(0  And  this  refusal  of  the  party 
entitled  to  reti-action  will  likewise, 
iu  law,  be  taken  as  apparent,  where 
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But  as  to  whether  any  one,  who  otherwise  would  have  the 
right  of  retraction,  is  to  be  considered  to  have  renounced  this 
right,  because  he  has  assisted  in  making  the  sale  itself  or  joined 
in  the  transaction,  as  where  for  instance  he  was  present  and  in 
confirmation  of  the  sale  lias  subscribed  (his  name)  thereto ;  it 
has  been  understood,  that  this  will  not  take  away  or  diminish  his 
right  of  retraction,  but  that  tlie  renunciation  thereof  must  be 
made  in  express  terms,  arg.  I.  39.  D.  de  pignor,  act,  et  l.  34.  § 
Ldicia.  2.  J),  de  legat,  2.  vide  Tiraquell.  de  retract  lib.  1.  §  80. 
gloss,  1.  num,  14.  Hartman.  Pistor.  lib.  3.  qiuiest,  17.  num,  12. 
et  seq.  And  so  it  has  been  decided  by  the  Court  of  Friesland, 
Joan  &  Sande.  lib.  3.  tit,  5.  defin.  8. 

As  to  what  may  be  further  observed  with  regard  to  retraction, 
and  how  tlie  same  takes  place,  see  Grot.  Introd.  bk.  3.  ch.  16. 
Georg.  Tholosan.  in  syntagm.  jur.  lib.  26.  per  tot.  Christin.  ad 
leges  Mechlin,  tit.  11.  &  vol.  3.  decis.  55.  et  seq.  Zyp.  Not.  Jur. 
Bclg.  Tiraquell.  cC  Beinking  de  Retractu.  Gail.  lib.  2.  observ, 
19. 

he  wishes  merely  to  retract  one  thing,  to  retraction,  and  no  presumption 

where  two  have  been  sold,  provided  arising  from  collu&ion  can  be  preyed, 

that  the   purchaser  was   prepared.  Add.  Bruunemau  ad,   I,   34.  B.  de 

when  he  bought,  to  deliver  up  to  aedilit.  Edict,    Berlich.  condus,  p.  2. 

him,  both  the  thing  subject  to  re-  c.  39.  7i.  93.    Yoet.  19.  3.  22. 
traction  and  the  thing  not  subject 
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OF   THE   CX)NDinONS   WHICH  MAY,  AND  MAT  NOT,  EXIST 

IN   PUEOHASB  AND   SALE. 


Sect. 

1.  Of  the  oonditions  which  may  be 

made  in  purchaae  and  sale. 

2.  Of  sales  by  unwilling  decree. 

3.  Monopoly,  or  the  causing   of 

dearth,  prohibited. 

4.  Of  hazardous  transactions  in 

trade. 

5.  Ofrestitution  by  reason  of  fraud, 


Sect. 

aboye  half  (the  value),  how  to 
be  understood,  and  when  it 
takes  place. 

6.  Out  of  fraud  in  case  of  intoxi- 

cation. 

7.  In  public  sales  there  is  no  res- 

titution. The  effect  of  such 
sales. 


§  1.  MoBEOVEB,  all  kinds  of  conditions,  which  are  honest  and 
not  prohibited  by  the  laws,  may  be  made  in  purchase  and  sale. 
l.  79.  D.  de  contrah.  empt.  I.  7.  §  5.  D.  de  pact.  L  13.  Cod.  eod.  (a). 
Among  which  there  are  some  peculiar  to  sales  and  generally  in 
use ;  as  for  instance  that  the  purchaser  *  shall  for  so  many  years 
continue  as  hirer  in  the  use  of  the  thing  sold.  I.  76.  D.  de  contr. 
empt.  (b).    In  like  manner,   that  the  sale  shall  remain,  except 


(a)  Add.  Zoee.  eomm.  ad  Digest. 
iU.  de  in  diem  cuidict,  n.  1.  <fe  2.  d: 
Ihmai  Loix  civHes.  p.  m.  40. 

*  [The  original  text  has  purchaser 
{hooper).  The  passage  in  the  Digest, 
however,  to  which  reference  is  made, 
has  he  who  sells, — Ta.] 

(h)  This  condition,  like  the  one  that 
the  purchaser  shall  on  a  re-sale  give 
the  Tender  the  preference,  of  which 
Sande,  lib.  3.  tit.  4.  de/.  4.  (speaks), 
rests  upon  this  ground  and  dispo- 
sition, which  both  the  law  and  sound 
roason  dictate,  that  an  owner  may 
deal  with  his  property  as  he  pleases. 
Howeyer,  with  respect  to  the  oon- 
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dition  that  the  purchaser  shall  for 
some  years  continue  as  hirer  in  the 
use  of  the  thing  sold,  a  question  may 
(in  my  opinion)  easily  arise,  to  wit, 
whether  the  damage  occurring  to  such 
a  thing  is  at  the  risk  of  the  seller  or 
purchaser.  And  there  are  some  legal 
arguments  in  fayour  of  either  view  ; 
namely,  that  the  purchaser  must, 
according  to  general  principles,  bear 
the  profit  and  loss,  although  no  tra- 
dition has  taken  place,  and  that  the 
ownership  cannot  be  reseryed  if  the 
thing  has  been  sold;  and,  on  the 
other  hand,  again,  that  this  reeervatio 
dominii   takes  place  in  accordance 
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where,  within  a  certain  time,  another  makes  a  higher  offer.  L  1. 
D,  de  in  diem  addict,  (c). 

§  2.  To  this  condition  are  tacitly  subjected,  among  us,  those 
things  which  are  sold  in  execution  and  by  unwilling  decree,  upon 
the  going  out  of  the  burning  wax  candle  ;  which  sales  archeld  to 
be  ineffectual,  if  upon  the  confirmation  of  the  decree  by  the  Court 
of  Holland,  any  one  happens  to  bid  more  before  the  removal  of 
the  sealing  wax.*  Grot.  Introd.  bk.  8.  ch.  14.  §  81.  The  mode  of 
procedure  in  such  a  case  may  be  seen  in  the  new  Papegay  of  ike 
year  1668.  p.  464.  d  seq. 

It  is  also  sometimes  stipulated  that  the  sale  shall  be  void,  if 
within  a  certain  time  the  purchase  price  be  not  paid.  l.  2.  D.  ie 
lege  commisaoria.  Upon  the  extinction  of  which  time  the  vendor 
still  always  has  the  option,  whether  he  will  let  the  sale  take  effect, 
or  take  back  to  himself  the  things  as  unsold,  retaining  that  which 
was  given  as  earnest,  or  whatever  may  have  been  paid  thereon. 
L  2.  8.  4.  D.  de  lege  commissor.  L  26.  D.  de  heredit,  petit. 
Grot.  Introd.  bk.  8.  ch.  14.  §  82.  For  which,  on  the  other  hand, 
the  purchaser  t  retains  the  profits  enjoyed  (by  him).  L  4.  §  1. 
D.  eod.  (i). 

As  has  been  already  said,  no  condition  may  be  made  in  a 
contract  of  sale  which  is  immoral,  improper,  or  contrary  to  public 
order  or  policy.  §  24.  Instit.  de  ihutilib.  stipvlat  Jk  tit.  Cod.  de 
Monopol.  dt  conventu  negat.  illicito. 


with  the  wish  of  both  parties,  per 
modum  constitutipossessorii  temporalis, 
vid,  CarpsBov.  lib,  1.  resp,  108.  that 
this  reservation  makes  the  contract 
conditional,  and  that  the  same  is  only 
perfected  adimplda  conditioner  I.  7. 
D.  de  coiitr.  empt.  h  8.  eod,  deper, 
et  comm,  rei  vend,  which  last,  however, 
is  contradicted  by  the  expression,  as 
hirer,  although  this  again  may  be 
refuted  by  the  subtle  remai*k  that 
the  said  condition  must  up  to  a  certain 
time  be  in  part  explained  according 
to  the  contract  of  hire,  ex  intentions 
contrahe7iti'um,  arg,  I,  80.  §  2.  D.  de 
contr.  empt.  But  I  would  consider  it 
in  this  way,  that,  out  of  the  con- 
dition, as  the  same  is  literally  stated 
by  the  Author,  the  sale  is  immedi- 


ately concluded,  but  its  execution 
only  suspended.  Grot.  Introd.  hk.  3. 
ch,  14.  §  29. 

(c)  See  Grot  3.  14.  §  31.  &  Gio- 
enewegen  in  notis,  n,  78.  add.  Nood 
<fe  comm.  ad  tit,  de  in  diem  <tddic- 
tio7ie, 

*  [See  as  to  this  kind  of  sale  in 
execution,  ante,  ch.  zvii.  §  2.  (n.  d) 
and  my  note  thereon. — ^Tb.] 

t  [The  original  has  seller  (ver- 
kooper),  which  is  obviously  a  mis- 
print.— ^Tr.] 

{d)  Add,  Yoet.  ad  tit.  pandect  de 
lege  commissoria,  §  3.  The  further 
conditions  usual  in  case  of  purchase 
and  sale  are  given  by  A.  Lybrechts. 
B,  V.  vol,  I,  p,  m,  118.  et  seq. 
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§  8.  For  which  reasons,  among  us,  monopoly,  that  is  the  buying 
up  of  articles  and  the  causing  of  dearth  in  all  transactions, 
commerce,  handicraft  and  trade,  is,  in  addition  to  the  written 
laws,  expressly  forbidden  by  several  placaats  and  ordinances. 
PUie.  7:  Oct.  1631.  Plac.  4.  Oct  1540.  and  81.  Jan.  1562.  See 
more  fully  hereon  Grot,  de  Jure  belli  ac  pads.  lib.  2.  tit.  12.  num, 
16.  Christin.  vol.  8.  decis.  98.  d  ad  leges  Mechlin,  tit.  2.  art.  27. 
Damh.  prax.  crim.  cap.  134.  Zyp.  Notit.  jur.  tit.  de  monopol. 
Bebuff  ad  constit.  reg.  torn.  2.  de  magistr.  artific.  d  monopol. 
prohib.  art.  4.  gloss.  2.  Georg.  Tholosan.  Syntagm.  jur.  lib.  25. 
cap.  14. 

§  4.  From  all  these  transactions,  or  trading  of  an  adventurous 
kind,  any  one  may  in  the  town  of  Leyden  recede  within  24  hours, 
upon  giving  notice  to  the  other  party  and  paying  for  the  wine 
drunk  on  the  bargain  (ivynkoop)  if  any.  Keuren  of  Leyden 
of  the  year  1583,  art.  86.  And  on  the  29  September,  1599.  an 
ampliation  was  added,  that  all  trade  entered  into  upon  the  life  or 
death  of  a  third  person,  not  being  under  the  jurisdiction  of  the 
purchaser  or  seller,  shall  without  his  consent  be  invalid.  A 
purchase  made  to  be  paid  for  a  certain  hazardous  condition  is 
at  Amsterdam  considered  as  a  wager,  and  is  nuU  and  void. 
Willekeuren  A*^  1613.  pag.  108.  and  so  likewise  at  Naarden.  (e). 

The  object  of  the  purchaser  and  seller  is  always  to  derive 
profit  from  the  purchase  and  sale.  arg.  I.  16.  §  4.  Z>.  de  minor,  dt 
I.  22.  §  tUt.  D.  locati.  such  that  without  it  the  desire  to  buy 
and  sell  would  entirely  cease. 

§  5.  However,  in  order  that  the  one  party  should  not  by  too 
great  covetousness  enrich  himself  to  the  loss  or  detriment  of  the 
other,  and  by  so  doing  introduce  too  much  fraud  into  the  bargain  ; 
I.  26.  de  verbor.  obligat.  this  remedy  is  afforded,  that  the  one, 
whether  purchaser  or  seller,  who  has  in  any  transaction  been 
defirauded  above  half  (the  value)  of  the  thing,  may  by  request 
civil  to  the  Supreme  Court  be  relieved  and  redressed  against  it. 
{.  2.  cod.  de  rescind,  vend.  See  Grot.  Introd.  bk.  3.  ch.  52.  Sande. 
lib.  3.  tit.  4.  dejin.  9.  dt  seq. 

Not  that  the  whole  transaction  is  thereby  rendered  void,  but 
that  he,  who  has  defrauded  or  misled  the  other  party,  may  adhere 

(c)  See  Handv.  p.  607. 
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to  the  bargain  if  he  chooses,  provided  he  returns  the  excess  above 
the  tme  valae  of  the  thing  sold,  or  if  it  be  the  purchaser,  that  he 
pays  in  what  the  thing  purchased  is  worth  above  what  he  has 
actoallj  given  for  it,  if  the  thing  has  been  sold  for  less  or  more 
than  half  its  valae.*  Gloss,  d  DD,  ad  L  12.  Cod.  de  rescind, 
rend,  in  verb,  elegerit.  Grot-  Introd.  bk.  S.  eh.  52.  §  6.  cfe  ch.  27. 
num.  7.  As  to  the  mode  in  which,  and  by  whom,  the  valaation 
in  such  a  case  is  to  be  made,  see  Sande.  Ub.  8.  tit.  4.  dejin.  16.  (/). 

This  remedy  also  exists  in  all  other  transactions.  Pinell.  de 
rescind,  rend.  lib.  2.  part.  1.  cap.  1.  num.  1.  usque  ad  7.  of  which 
more  hereafter.  Bnt,  whether  it  also  takes  place  in  sales  by 
decree,  and  held  in  the  presence  of  the  magistrate,  is  a  matter  of 
doubt  with  some.  arg.  I.  16.  Cod.  de  rescind,  vend.  See  Christin. 
vol.  8.  decis.  67.  and  so  it  has  been  held  in  Savoy  and  Friesland, 
teste  Fab.  Cod.  lib.  4.  tit.  80.  deJin.  4.  Sande.  lib.  8.  tit.  4. 
deJin.  12.  But  in  as  much  as,  with  us,  great  care  is  taken 
therein  by  the  judge  (which  excludes  all  suspicion  of  fraud),  no 
notice  is  taken  thereof,  arg.  I.  Cod.  de  remiss,  pignor.  See  Grot. 
Introd.  bk.  8.  ch.  52.  §  2.  Costuymen  of  Antwerp,  tit.  60. 
num.  28.  Imberd.  Enchirid.  in  verb,  decret.  in  addit.  and  this  is 
so,  bej'ond  all  doubt,  in  the  case  of  involuntary  decrees  and  sales, 
which  take  place  upon  the  going  out  of  the  burning  wax  candle, 
and  the  removal  of  the  sealing  wax.t  See  Neostad.  Suprem. 
Cur.  decis.  75.     [Utrechts.  consult,  vol.  2.  cons.  25.] 

It  must,  however,  be  observed  that  this  remedy.  I.  2.  Cod.  de 
rescind,  vend,  does  not  exist  in  mercantile  dealings,  which  depend 
upon  chance,  and  which  at  the  time  of  the  transaction  had  an 
uncertain  issue,  even  although  one  or  other  of  the  parties  should 
accidentally  be  the  loser  by  more  than  the  half;  since  the  deficiency, 
or  fraud,  at  the  time  of  the  transaction  alone  is  taken  into  con- 
sideration, and  restitution  in  regard  thereto  only  takes  place. 

*  [Where  L.  sued  W.  for  £45,  the  Cape  Colony.    Vid.  Act.  No.  8.  1879. 

price  of  a  diamond  ring,  the  fair  §  8.  Tb.] 

marketable  value  of  which  was  not  (/)  Con/,  Bronneman  ad  I,  4.  2>. 

more  than  £20,  the  Supreme  Court  et  ad  d.  I.  2.  Cod.  de  rescind,  pend. 

gave  judgment  in  favour  of  the  de-  doctiss,  Yoet  ad  Pand,  eod,  tit.  and 

fendant.  Levisohnvs.  Williams,  Bxich.  Mojisr,  Domat.  torn.  1.  p.  m.  43. 

Bep.  1875.  p.  108.    The  doctrine  of  f  [See  as  to  this  kind  of  sale  in 

Xaesio-enormis  vr2A  subsequently  abc-  execution,  ante,  ch.  xvii.  §  2.  note 

lished   by  the   Legislature   of  the  {d). — Tr.] 
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L  8.  Cod,  de  rescind,  vend.  Pinell.  ad  I,  2.  eod.  part,  1.  cap,  4. 
num.  18.  in  Jin.     Sande.  lib.  8.  tit.  4.  def.  16. 

§  6.  With  respect  to  private  sales,  inasmuch  as  the  people  of 
our  country,  through  an  excess  of  inward  desire,  are  generally 
as  much  as  others  inclined  to  strong  drink,  and  therefore  not 
less  disposed  in  the  midst  of  innocent  intoxication  to  mislead  and 
deceive  each  other  in  buying  and  selling,  and  so  seek  their  own 
advantage,  a  provision  in  addition  to  this  remedy  for  relief  has 
been  introduced  throughout  Rhineland,  and  in  many  other  places 
of  Holland,  that  we  may  recede  within  twenty-four  hours  from 
bargains  made  in  taverns  and  drinking-bouts,  provided  we  pay 
whatever  has  been  consumed  or  promised  in  wine  on  the  bargain. 
See  Grot.  Introd.  bk,  8.  ch,  14.  §  5.  Burgund.  ad  coneuetud, 
Fland.  in  proaemio,  num,  5.  and  the  notes  to  the  Costuymen  in 
Bhynland.  art.  94.  (g). 

All  bargains  made  in  a  drunken  bout  are  at  Wormer  and  Gisp 
invalid  and  entirely  void. 

By  the  Statutes  of  Leyden  of  the  year  1688.  art.  68.  it  was 
provided,  that  no  private  transactions  entered  into  there,  with 
respect  to  immoveable  property,  should  be  of  any  validity  until 
due  notification,  transfer  and  statement  thereof,  shall  have  been 
made  before  aldermen,  but  a  person  may  always  within  that  time 
recede  therefrom.  And  in  order  that  this  should  not  be  done  too 
rashly,  it  was  provided  by  the  new  statutes  in  the  year  1658. 
art,  112.  that  upon  receding  from  such  purchase,  the  twentieth 
penny  of  the  purchase  shall  be  forfeited;  the  one  half  to  the 
party  wishing  to  adhere  to  the  sale,  and  the  other  half  to  the 
poor. 

§  7.  All  of  which  is  to  be  understood  of  private  sales,  for  these 
defences  of  fraud,  drunkenness,  or  other  deceit,  (do  not  extend) 
to  public  sales,  where  everything  is  sold  openly  and  to  the 
highest  bidder  by  a  secretary  and  crier,  beyond  all  suspicion  of 
fraud  or  deception,  and  where  everyone  is  obliged  to  adhere  to 
Ins  word.  arg.  1. 18.  Cod,  de  transact.     So  far  that,  in  exposing 

anything  for  sale,  all  biddings,  until  the  stroke  is  given  with  the 

palm  of  the  hand  (palmslag),  are  deemed  effectual,  and  he  who 

\m  bid  less  is  not  considered  discharged  through  the  higher  bid 

ig)  Sae  the  ohaervcUieth  over  de  inleid.  v.  H,  de  Qroot,  vol.  2.  p,  168 — 171. 
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of  another,  but  it  is  open  to  the  vendor  to  allow  the  purchase  to 
the  highest  bidder,  or  whomsoever  else  he  wishes.  And  if  a 
dispute  arises  between  two  or  more,  as  to  which  of  them  bid 
before  the  other,  the  crier's  word  is  in  that  respect  believed; 
and  in  case  of  doubt  the  thing  is  again  put  up  to  auction,  without 
the  discharge  of  the  former  bidders,  arg.  L  9.  D.  de  in  diem 
addict.  I,  9.  D.  de  publican,  et  vectigalib.  et  ibi  D.  P.  See  Boer. 
d^cis.  Burdigal.  deds.  L  248.  Kebuff.  ad  constiU  Reg.  et  torn,  2. 
tract,  de  praecon,  et  licitat.  art,  7.  gloss.  uni<:.  num.  21.  Papon. 
lib,  13.  tit.  9.  a/rt.  26.  num.  10.  which,  among  us,  for  the  sake  of 
better  security,  is  generally  inserted  in  the  conditions  of  sale 
{vulgo,  veilconditien). 
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OF   THE   HIEING   OF   HOUSES   AND   LANDS. 


[GEOT.  m.  19.] 


Sect 

1.  HiTiiig  defined. 

2.  Wlien  the  contract  Ib  considered 

as  oompleted. 

3.  Wliether  the  contract  of  hiring 

mufit  be  in  writing. 

4.  Of  the  mode  of  using  the  thing 

hired. 

5.  Who  has  to  bear  the  duties  and 

burdens  attaching  to  the  thing 
hired. 


Sect. 

6.  When     hiring     ceases,      and 

when  it   is  considered  to  be 
tacitly    renewed,     and     see 

7.  Whether  hiring  can  determine 

before  the  expiration  of  the 
time  agreed  upon. 
9.  For  how  many  years  hiring  may 
take  place. 


§  1.  Hiring  is  a  contract  whereby  the  use  of  a  thing,  or  the 
benefit  of  any  service  or  act,  is  promised  for  a  certain  price.  L  1. 
2.  D.  de  locat.  et  conduct, 

I  2.  The  use  of  things  consists  mostly  of  immoveable  things, 
dwelling-houses  or  agricultural  lands.  Just  as  a  sale  is  con- 
sidered to  be  completed  as  soon  as  the  purchase  price  has  been 
agreed  upon,  so  the  contract  of  hiring  is  likewise  considered  as. 
complete,  whenever  the  price  or  hire  has  been  fixed,  pr*  Instit. 
locat.  cond, 

§  S.  Nor  is  it  necessary  that  this  contract  should  be  in 
writing.  L  24.  Cod.  eod.  which  according  to  the  general 
opinion  has  remained  unaltered  with  regard  to  the  hire 
of  houses,  as  to  which  ordinary  proof  is  sufficient.  But 
with  regard  to  lands,  a  writing  seems  to  have  become  an 
actual,  at  least  a  necessary,  part  of  the  hiring.  Placaat  of  the 
Emperor  Charles,  regarding  hirers  and  farmers,  18.  January. 
1516.     Politic.  Ordon.  art.  80.  81.  88.     This  also  applies  to 
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the  hire  of  houses  at  Utrecht,    Costuymen  of  Utrecht,   tit,  7. 
art.  13.  (a). 

§  4.  The  hirer  must  use  the  thing  hired  in  a  proper  manner, 
just  as  the  thing  had  been   used  before,     arg.  §  6.  Inaiit.  de 
locat.   conduct.     Such  that  a  person  having  hired  a  piece  of 
pasture  land  may  not  cultivate  it,  nor  turn  it  into  arable  land. 
arg.  I.  85.  §  1.  D.  locat.     Bartol.  ibid.  num.  8.     Tussch.  vol.  2. 
j)racticab.  conclus.  628.  num.  8.  cum.  seq.  littera.  C.  junct.  I.  18. 
§  4.  8.  I.  27.  ^  1.  D.  de  usufruct.     See  also  Consultat.  vol.  1. 
cons.  215.  {b).   But  he  may  indeed  make  over  (oierdoen)  his  lease, 
I.  6.  Cod.  locat.,  except  where  it  was  otherwise  agreed  upon; 
which,  with  regard  to  dwelling  houses  (seeing  that  the  lessor 
would  thereby  be  considerably  prejudiced,  and  it  makes  a  great 
difference   by  what  persons  and  in  what  manner  a  house   is 
inhabited),  is  clearly  prohibited  by  ordinances  in  some  towns. 
Grot.  Introd.  bk.  3.  ch.  19.  §  10.     Gloss.  &  Bald,  in  L  6.  Cod. 
locat.     Christin.  ad  leg.  Mechlin,  tit.  8.  art.  10.  num.  2.  (c).  * 


(o)  With  respect  to    the    law  of 
Holland,  all  speculation  on  the  point 
is  removed  by  the  Admonition  of  the 
States  of  Holland  and  West  Fries- 
land  of  3  April,  1G77.     Or.  Placaatb. 
vol  S,fol.  1037.  piovidiDg  "that  all 
those  who  let  any  houses,  lands,  or 
other   immoveable   property,  -  shall 
make  of  the  said  letting  and  of  the 
renewal  or  transfer  of  the  same  written 
deeds  of  hire  {huurceduUeii)^  and  cause 
the  same  to  be  registered  and  written 
upon  the  seal  mentioned  in  the  or- 
dinance, under  penalty  that  all  those 
who  shall  be  found  not  to  have  made 
any  written  deeds  of  hire  of  the  said 
houses,  lands,  or  other  immoveable 
property,  shall  lose  the  effect  of  the 
said  letting,  nor  shall  they  enjoy 
against  a  third  person,  who  has  ac- 
quired a  right  from  the  lessee,  nor 
against  the  lessor  or  lessee,  any  the 
least  right  of  action  for  fulfilment  of 
the  contract  of  hire  or  payment  of 
the  rent,  much  less  of   any  legal 
retention  or  hypothec  in  whatever 
way  the  same  may  arise,  and  even 
although  the  said  hiring  and  letting 


may  have  been  confirmed  by  the 
lessee  or  lessor  himself,  likewise  under 
the  penalty  of  two  hundred  guilders 
in  addition  to  be  forfeited,  both  by 
the  lessee  and  lessor."  t  Add.  HoU. 
Consult,  vol.  1.  cons,  262. 

(6)  See  also  the  local  laws  and 
Ordinances  collected  in  the  Ohserv. 
ad  H.  Grot,  introd.  vol.  3.  pag.  203. 
[adde  Voet.  19.  2.  §  29.  v.  d.  Keessd. 
Th.  680.— Tb.] 

(c)  Conf.  d.  Voet.  19.  2.  6. 

*  [Van  Leeuwen  says  in  this  sec- 
tion that  a  lessee  may  make  over  or 
cede  {over  doen)  his  lease,  unless  there 
is  a  stipulation  to  the  contrary  in 
the  lease.  In  the  case  of  dwelling- 
houses,  however,  he  adds  that  in 
some  towns  the  lessee  does  not  poeaees 
this  right.  It  is  not  dear  that  the 
distinction  drawn  by  the  English 
law  between  the  power  of  a  leasee  to 
sublet  and  to  assign  existed  in  Boman 
Dutch  Jurisprudence.  If,  however, 
a  lessee  cannot,  in  the  absence  of 

t  [But  see  my  note,  iii/ra,  §  6. — 
Tr.] 
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At  Botterdam^  he  who  has  hired  any  houses,  gamers,  sheds, 
rooms,  cellars,  or  other  dwelling,  may  not  make  over  his  lease  to 


any  stipuiatioii  to  that  effect,  sublet, 
it  foUowB   that   he  cannot  assign. 
Yoet  in  his  commentary,   19.  2.  5, 
lays  it  down  that  by  the  customs  of 
Holland  a  lessee  of  land  cannot  sub- 
let without  the  consent  of  the  lessor. 
In  support  of  this  Yoet  refers  to  the 
plaoaat  of  Charles  Y.  1515,  and  the 
Polit.  Ordon.  1580.  art,  30.    With 
all  due  deference  for  the  opinion  of 
so  learned  a  writer  as  Yoet,  these 
Statutes  have  no  bearing  whatever 
on  the  question.  On  referring  to  the 
Fheaaiboek  it  will  be  found  that  the 
Statutes  were  enacted  in  order  to 
provide    against   the   abuse   which 
lessees  and  occupiers  of  lands  in  the 
country  (pachten  en  hruikers)  made 
of  an    alleged  right  of  retraction 
{nahuur,  rdrachui)  on  the  expiration 
of  the  lease,  and  have  nothing  to  do 
with  the  right  of  the  lessee  to  sublet 
(whlocare),  as  is  clear  from  the  ex- 
pression na  de  expiratie  van  dk  huur 
occurring  throughout  the  placaat  of 
1515.    This  placaat  is  simply  oon- 
fiimed   by  the  Polit.   Ordon.   anno 
1580.  art.  30.      That  this  view  is 
correct  is  also  apparent  from  what  is 
said  by  van  Leeuwen  in  §  8  of  the 
text,  and  in  Cem,  for,  4.  22.  §  15. 
Qrotius  3.  19.  10.  and  Groeneweg. 
ibid,  who  all  flourished  in  the  century 
subsequent  to  the  passing  of  the 
Placaat  and  Polit.   Ordon.     These 
jurists  give  it  as  their  opinion  that 
by  the  law  of  Holland  a  lessee  of 
land  may  lease  again   to    another, 
which  certainly  includes  the  right 
to  sublet ;  and  van  Leeuwen  in  the 
text  A.  I,  lays  down  that  the  lessee, 
unless  prohibited  by  a  stipulation  in 
the  lease,  may  assign  [overdoen)  his 
lease.    The  expression  used  by  Qro- 
tius is  to  lease  again  to  another^  and 
not  to  duUet,  as  rendered  by  Mr. 
Herbert  and  Mr.  Maasdorp  in  their 
translations  of  Grotius.    A  reference 


to  the  Code,  4.  65.  6,  cited  by  Qro- 
enewegen  and  van  Leeuwen,  shews 
that  the  position  laid  down  by 
Grotius  is  correct.  *  *  Neino  prohibetur 
rem,  quam  conduxity  fruendam  alii 
locare,  si  nihil  aliud  convenit**  There 
is  ample  authority  in  the  Boman 
Dutch  Books  to  the  like  effect.  Ad- 
vys.  &  Cons,  vol,  2,  cons,  200.  vol,  3 
in  appendice,  p.  47.  vol,  6.  p.  333. 
Wassenaar.  jud,  pract,  ch,  7.  n,  18. 
Lybrechts  B.  Y.  vol,  2.  c^.  13.  n,  7. 
p,  107.  Hasselt.  aant,  op  de  Consult, 
vol.  2.  p,  192.  Yoet  also  mentions  a 
decision  in  Neostadius,  Cur,  supr, 
Dec,  31.  in  support  of  his  statement, 
that  the  lessee  of  land  has  not  the 
right  to  sublet ;  but  the  precise  point 
decided  by  the  Court  was  that  a 
lessee,  who  is  colonus  partiarius  with 
the  lessor  as  to  the  fruits,  cannot 
dispose  of  his  lease  without  the  con- 
sent of  the  lessor,  and  the  reason  for 
this  is  given  by  Yoet  himself.  There 
is,  however,  a  dictum  in  Neostad.,  on 
the  authority  of  the  placaat  of  1515, 
against  the  lessee's  right  of  sub- 
letting. But  this  dictum  is  not 
only  not  borne  out  by  the  placaat, 
as  already  pointed  out;  it  is  also 
at  variance  with  other  decisions  of 
the  court,  vid,  Regts,  Ohsei-v,  vol,  2. 
ohs,  80.  and  the  Consult  db  Advys, 
above  cited.  Schorer  ad  Grot,  I,  c, 
has  evidently  copied  Neostad.  and 
Yoet  without  examining  the  placaat 
for  himself.  The  j  urists  in  the  Begts, 
Observ,  d,  I,  and  van  der  Keessel,  Th, 
674.,  however,  refer  to  the  later 
placaats  of  1658  and  1696.  §  9.  to 
shew  that  an  assignment  ipverdoen) 
or  sublease  (sublocatio)  of  a  lease  of 
land  has  been  expressly  forbidden  in 
Holland.  The  placaat  of  24  February, 
1696.  §  9>  is  a  simple  re-enactment 
of  the  placaat  of  26  Sept.  1658.  §  9. 
and  the  general  assertion,  that  there- 
by the  sublease  or  assignment  of  a 
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another  without  consent  of  the  lessor,  nor  can  he  provide  board 
and  lodging  to  any  domestic  servants.     And,  if  the  lessor  and 


lease  of  land  is  prohibited,  is  not 
borne  out  by  the  text  of  the  Statute. 
The  placaat  of  1658,  after  re-enacting 
in  their  entirety  the  provisions  of 
the  earlier  placaat  of  Charles  Y. 
anno  1515,  and  the  PoUt.  Ordon.  of 
1580,  enacts  in  §  9.  as  follows : 
''Sullen  oock  geen  Bruyckers  ofte 
Pachters  nooh  hangende  en  geduy- 
rende  de  huyre,  nooh  oock  naer  de 
expiratie  van  dien,  soodanige  huyre 
ofte  beterschappe  van  Landen  by 
verkoopinge,  mangelinge,  donatie 
ofte  andere  oontracten  mogen  over- 
setten  directelyck  ofte  indirectelyck, 
sender  yoorgaende  schriftelyck  con- 
sent van  den  Eygenaer,  &c."  That 
is  to  say,  *'  No  occupiers  or  lessees 
of  land  shall  either  directly  or  in- 
directly, and  during  the  term  or  after 
its  expiration,  cede  fheaiNa-huur  (Jus 
retractus)  or  meliorations  of  the  lands 
by  means  of  sale,  exchange,  dona- 
tion, or  other  kind  of  contract, 
without  the  consent  in  writing  of  the 
owner,  &o."  It  is  obvious  that  yan 
der  Keessel  and  the  jurists  in  the 
Beffts.  Ohserv,  have  misinterpreted 
the  words  soodanige  huyre  occurring 
in  the  above  section  of  the  Placaat. 
These  words  do  not  refer  to  the  word 
huyre  {termy  or  origiiud  lease)  imme- 
diately above  in  the  same  section, 
but  to  the  nahuur  or  jus  retractus, 
i.e.  right  to  a  renewal  or  retraction, 
mentioned  in  the  previous  sections  of 
the  Placaat,  as  is  moreover  evident 
from  the  fact  that,  even  after  expi- 
ration of  the  lease,  the  lessee  is  pro- 
hibited from  ceding  or  assigning  his 
nahuur  or  further  right  to  hire,  which 
words  would  be  meaningless  if  ap- 
pKed  to  the  original  term  or  lease. 
It  is  also  worthy  of  note  that  van 
Leeuwen,  who  in  §  8.  of  the  text 
mentions  the  placaat  of  1658,  never- 
theless lays  down  in  §  4.  that  the 
lessee  of  land  may  assign  his  lease, 


unless  there  be  a  stipulation  to  the 
contrary.  The  inference  is  that  van 
Leeuwen  understood  the  Placaat  of 
1658  as  above  explained.  In  the 
recent  case  of  Swarts  vs.  Landmark, 
2.  Juta.  5,  the  Supreme  Court  of  the 
Cape  Colony  held  that  a  lease  of  a 
house,  or  praedium  urhanuvn,  could 
be  ceded  by  the  lessee,  where  he  was 
not  prevented  by  the  contract  from 
doing  so.  The  inference  to  be  drawn 
from  the  judgment  in  that  case  is, 
that  where  the  lease  is  of  land  or  a 
praedium  rusticum,  the  lessee  cannot 
cede  or  make  over  his  lease  to  another. 
In  fact,  it  was  said  by  counsel  in  the 
argument,  that  this  was  expressly  so 
decided  by  the  Supreme  Court  in  de 
Vries  vs,  Alexander,  a  case  which  is 
unfortunately  not  reported.  The 
actual  point  adjudicated  upon  in 
Swarts  vs.  Landmark  is,  no  doubt, 
correctly  decided,  but  its  authority 
for  the  position  that  a  lease  of  land 
cannot  be  ceded  without  the  consent 
of  the  lessor,  either  by  Boman  Dutch 
law  or  the  law  and  practice  of  South- 
Africa,  cannot  be  accepted.  The 
placaats  to  which  reference  has  been 
made  do  not  admit  of  such  a  con- 
struction, and,  so  &r  as  the  law  of 
South  Africa  is  concerned,  there  is 
an  express  decision  of  the  Cape 
Supreme  Court  in  the  earUer  case  of 
Herbert  vs,  Anderson,  2.  Menz.  80. 
that  the  Placaat  of  1515  and  the 
Polit.  Ordon.  of  1580  are  of  no  ap- 
plication in  South  Africa.  It  follows 
that  the  later  placaats  of  1658  and 
1696  and  others  in  pari  materia, 
which  re-enact  the  earlier  placaats, 
are  likewise  of  no  application  at  the 
present  day  (c/.  Maynard  vs.  Usher, 
2.  Menz.  84.  and  Discount  Bank  vs. 
Dawes,  1.  Menz.  380).  The  Supreme 
Court  of  the  Transvaal  held  recently 
that  there  exists  no  distinction  by 
the  common  law  of  South   Africa 
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lessee  cannot  agree  hereon,  the  matter  shall  be  left  to  the 
discretion  of  the  Court  if  required.    Keuren  of  that  town. 

IiikewiBey  at  Amsterdam,  he  who  hires  a  house  is  obliged  to 
occupy  the  same,  and  cannot  let  it  to  another  without  the  know- 
ledge and  consent  of  the  owner  or  lessor,  who  must  always  have 
the  preference,  whether  he  will  take  back  the  thing  hired. 
Recueil  van  de  Keuren  der  stad  Amsterdam^  cap.  51.  (d). 

The  same  obtains  at  Utrecht,  Keuren  en  Costuymen  of 
Utrecht,  tit.  25.  art.  10. ;  at  Gouda ;  at  Middelburg  in  Zeeland, 
Keuren  of  that  place,  tit.  van  Huuringe.  art.  5. ;  at  's  Hertogen- 
bosch,  and  other  places. 

§  5.  The  common  burdens  and  charges  fixed  upon  lands,  or 
houses,  bj  the  State,  town,  or  village,  must  be  borne  by  the 
lessor,  arg.  I.  7.  de  publican.  Charond.  Pandect,  du  droicts 
franch.  lib.  2.  cap.  82.  Garsias  de  expene.  et  meliorat.  cap.  14. 
num.  18.  Tussch.  vol.  2.  practicab.  conclus.  617.  littera  C. 
Pinell  in  I.  1.  Cod.  de  bon  matem.  part.  2.  num.^  72.  except 
where  any  charges  have  been  laid  upon  the  fruits  themselves, 
which  the  lessee  would  then  have  to  bear,  but  otherwise  not. 
arg.  cap.  26.  in  verb,  sicut  Colonvs  extr.  de  decimis.  Charond. 
d.  loco,  unless  the  contrary  was  expressly  agreed  upon  (e).  Thus, 
in  the  case  of  a  lease  of  lands  it  is  generally  stipulated  that  the 
rent  shall  be  paid  free  of  every  charge,  such  as  ground  taxes, 
dike,  sluice,  and  mill  charges,  and  likewise  the  maintenance  of 


between  a  lease  of  houses  and  of 
lands,  so  &r  as  the  lessee's  right  of 
subletting  or  ceding  bis  lease,  with* 
out  the  consent  of  the  lessor,  is  con- 
oemed.  NoUe  va.  Beidf  18.  Aug. 
1886.— Te.] 

(d)  See  Handv.  p.  527. 

(e)  This  doctrine  of  our  Author  is 
(aooQiding  to  the  jurists  in  the  Obwrv. 
on  the  Ifdrod.  of  OroUuSy  vol,  2.  p. 
206.)  contrary  to  that  of  Gbotius,  bk, 
3.  ch,  19.  §  15.  where  it  is  said,  "  The 
general  taxes  of  the  country  towns, 
or  villages,  which  are  imposed  upon 
the  fruits  (or  profits)  mnst  be  borne 
by  the  lessee;  all  others  by  the  lessor, 
except  where  it  has  been  otherwise 
provided  by  the  law  or  agreement." 


I  can  see  no  contradiction  here,  for 
Qrotias,  in  my  opinion,  does  not  in 
the  above  words  (as  is  asserted)  lay 
down  *'that  all  general  or  ordiaary 
charges  must  be  borne  by  the  lessee, 
and  all  others,  t.e.  special  charges, 
by  the  lessor,*'  but  purposely  limits 
these  general  charges  to  those  imposed 
upon  the  fruits,  which  (he  observes) 
must  be  borne  by  the  lessee.  Now 
our  Author  likewise  lays  down  in  the 
text  totidem  verbis,  *'  except  where 
any  charges  have  been  imposed  upon 
the  fruits  themselves,  which  the 
lessee  must  bear,  bui  otherwise  not,'* 
It  is  therefore  clear  that  the  Author 
h.  I.  has  in  no  way  departed  from  the 
doctrine  of  Grotius, 
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banks,  dams,  and  public  roads  to  which  the  lands  are  subject. 
But  with  regard  to  the  renewing  and  enlarging  of  any  banks, 
shoring  up  of  ditches,  and  also  the  renewing  of  wind  and  water- 
mills,  and  the  charges  in  this  respect  imposed  upon  the  lands,  it 
was  on  the  6th  October,  1634,  notwithstanding  the  above-men- 
tioned agreements,  considered  and  resolved  that  such  charges 
and  burdens  imposed  on  lands,  which  have  been  leased  for  4  or  5 
years,  shall  be  borne  two-thirds  by  the  lessees  and  one-third 
by  the  owners ;  on  lands  leased  for  three  years,  one-half  by  the 
lessee  and  one-half  by  the  owner ;  on  lands  leased  for  two  years, 
two-thirds  by  the  owner  and  one-third  by  the  lessee;  and  on 
lands  leased  for  one  year  only  by  the  owner  alone.  The  lessees, 
however,  shall  pay  these  charges,  deducting  the  same  from  the 
landlord's  rent,  in  manner  as  before. 

§  6.  The  time  agreed  upon  having  expired,  the  lease  likewise 
is  at  an  end  :  but  the  lease  of  houses  is  tacitly  considered  to  have 
been  prolonged  if  the  lessor  at  the  expiration  of  the  lease  allows 
the  tenant  to  remain  in  undisturbed  possession.  L  18.  §  fin.  L  14. 
D.  et  I.  16.  Cod.  de  heat,  et  conduct.  But  for  what  period  is 
doubtful.  Grotius,  in  his  Introduction  to  Dutch  Jurisprudence^ 
bk.  8.  ch.  19.  §  2.  thinks  that  in  such  a  case  it  must  be  considered 
to  have  been  prolonged  and  renewed  for  the  same  period  as  the 
original  lease.  But  this  is  contrary  to  the  common  opinion  of 
the  commentators,  ad  I.  18.  §  vlt.  D.  locati.  who  hold  that  it  is 
only  to  be  considered  to  last  for  the  exact  time  during  which  the 
lessee,  beyond  and  at  the  expiration  of  the  original  lease,  is  per- 
mitted by  the  tacit  consent  of  the  lessor  to  remain  in  possession, 
paying  in  proportion  to  the  former  rent  and  no  more.  It  was  so 
held  by  the  Court  at  Mechlin  according  to  the  testimony  of  Chris- 
tin,  ad  leg.  Mechlin,  tit.  8.  art.  8.  num.  10.  et  vol.  8.  d^cis.  116. 
num.  8.  (/).* 


(/)  Add,  Ohserv.  cit.  torn,  2.p,  178. 
This  question  is,  by  reason  of  what  I 
have  said  in  my  note  (a)  supra,  of  no 
importance  at  the  present  day.  vid. 
Voet.  d,  I.  n,  11. 

*  [Mr.  Decker,  in  note  (a)  supra, 
says  that  by  reason  of  an  admonition 
by  the  States  of  Holland  and  West 
Friesland,  in  the  year  1677,  verbal 


leases  of  houses  or  lands,  or  tacit 
renewals  of  any  leases,  can  no  longer 
take  place,  because  by  this  admonition 
it  is  provided  that  all  such  leases 
must  bo  in  writing.  In  this  he  is 
supported  by  Yoet.  19.  2.  §  2.  &  11. 
But  van  der  Keessel,  Th,  670—72. 
expresses  a  very  decided  opinion  to 
the  contrary.     He  lays  it  down  that. 
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But  in  many  places,  it  is  a  settled  practice  that  a  lessee  in 
such  a  position  may  not  be  ejected  from  the  house  in  an  untimely 
manner,  but  a  fair  time  should  be  allowed  him  at  the  reasonable 
discretion  of  the  judge,  within  which  he  may  provide  himself 
with  another  house.*  Costuymen  of  Antwerp,  Ht.  69.  art.  12. 
Keuren  at  Leyden,  art.  182.  Costuymen  of  Utrecht,  rubr.  25. 
art.  7.  And,  accordingly,  it  is  in  many  places  customary,  that 
both  the  lessor  and  lessee  shall  give  each  other  notice  and  warning 
within  a  proper  time,  generally  three  months  before  expiration 
of  the  lease,  that  the  lease  shall  cease.  In  Friesland  before 
New  Year's  Day ;  Sande.  lib.  8.  tit.  6.def.  1.  Menochius,  lib.  8.  prae- 
sumpt.  85.  numer.  42.  at  Utrecht  before  Christmas  eve  or  within 
14  days  therefrom  at  furthest.   Keuren  of  that  totvn,  tit.  25.  art.  7. 

If  the  tenant  or  lessor  dies  during  the  continuance  of  the 
lease,  his  heirs  must  carry  out  the  contract.  §  Jin.  instit.  heat, 
cond.  et  I.  10.  Cod.  eod.  Except  in  the  case  of  encumbered 
or  other  property,  which  the  lessor  does  not  possess  in  full 
ownership,  in  which  event  the  lease  expires  with  the  death  of 
the  lessor.     I.  12.  dt  I.  85.  §  1.  Umfructu  junct.  I.  9.  §  1.  D.  locati. 


by  the  law  of  Holland,  a  lease  of 
bonaes  or  lands  ooold  be  made  ver- 
bally, without  writing ;  that  a  lease 
of  a  house  may  be  continued  by  tacit 
consent,  whether  the  original  lease 
was  in  writing  or  not,  so  long  as  the 
lessor  allows  the  lessee  to  remain  in 
oocapation ;    that  the  occupiers  of 
land  under  pretext  of  a  continued  or 
renewed  lease  must  shew  a  writing 
to  that  effect,  although  the  Court 
may  allow  them  to  prove  a  verbal 
prolonging  of  the  lease.    In  Herbert 
vi.  Anderton,  2.  Menz.  Rep.  80.  the 
Supreme  Court  of  the  Cape  of  Good 
Hope  held    that    the   placaats    of 
January  1515  and  April  1677,  cited 
ante  f  3.  and  in  the  note,  and  other 
placaats  in  pari  materiay  were  merely 
fiscal  or  revenue  ordinances  of  Hol- 
land, and  of  no  application  in  South 
Africa,    It  was  accordingly  held  in 
that  case  that  a  verbal  lease,  followed 
by  possession,  of  urban  tenements, 
even  where  the  term  is  for  a  year,  is 


good,  and  takes  preference  before  a 
subsequent  written  lease  of  the  same 
premises  to  another  party.  In  Victor 
V8,  Courloia,  2.  Menz.  79.  the  same 
Court  held  that  a  tacit  relocation  of 
a  house  originally  let  for  a  year,  the 
rent  being  payable  monthly,  is  a 
relocation  from  month  to  month. 
Also  that  an  agreement  by  a  land- 
lord to  allow  the  tenant  till  a  certain 
time  to  determine  whether  he  will  or 
will  not  take  a  new  lease,  does  not 
entitle  the  tenant  to  keep  possession 
of  the  house  against  a  third  party, 
to  whom  the  Undlord  has  before  the 
lapse  of  the  time  so  allowed,  and 
before  receiving  the  tenant's  answer, 
let  the  house  by  a  valid  lease,  although 
it  may  give  the  tenant  a  right  of 
action  for  damages  against  the  land- 
lord for  breach  of  agreement.  This 
proposition  may  fairly  be  questioned. 
— Te.] 

*  [Cf.  Groenewegen's  note  ad  Qrot. 
3.  19.  §  2.  n.  (4).— Te.] 
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Likewise,  in  prebendal  or  vicarial  property,*  if  the  possessor 
thereof  has  leased  any  lands  belonging  to  the  prebend  and 
happens  to  die,  it  is  considered  that  the  lease  is  at  an  end,  for 
no  one  can  cede  to  another  a  greater  right  than  he  himself  pos- 
sesses. L  54.  D.  de  Reg.  Jur.  and  so  it  was  held  by  the  Court 
of  Holland  in  the  case  of  Andries  Jasperaz.  van  Vesaneveli, 
applicant  on  rehearing,  contra  Klaas  Jansz.  van  Tetrode, 
22  July,  1611.  arg.  d.  L  9.  §  1.  D.  locati  et  ibi  Gloss  & 
Costal. 

§  7.  Besides  these  (cases),  it  sometimes  happens  that  the  lease 
ceases  within  the  time  agreed  upon.  Thus,  according  to  law,  if 
the  thing  is  sold,  given  to  some  one,  or  otherwise  disposed  of, 
the  hiring  is  thereby  determined.  L  9.  Cod.  et  L  82.  Z>.  locat. 
conduct.  I.  26.  §  1.  D.  eod.  if  the  hirer  receives  proper  and  timely 
notice  thereof  from  the  purchaser  or  donee,  arg.  I.  17.  §  8.  in 
Jin.  D.  commod.     Sande.  lib.  8.  Ht.  6.  dejin.  1. 

But,  in  Holland  and  neighbouring  places,  it  is  a  general  rule 
that  hiring  goes  before  sale,  and  that  without  any  distinction  the 
heirs  of  the  deceased  not  only,  but  also  the  purchaser  or  donee,  is 
bound  to  continue  the  lease  of  his  predecessor.  Neostad.  cur. 
decis.  80.  Grot  Introd.  lib.  8.  cap.  19.  in  fine.  Costuym.  of 
Antwerp,  tit.  59.  art.  1.,  of  Mechlin,  tit.  8.  art.  1.  and  Christin. 
ibid.  Gudelin.  de  Jure  Noviss.  lib.  8.  cap.  7.  vers,  finitimus  in 
Une.    Keuren  of  Leyden,  art.  122. 

At  Oudewater  the  hirer  must  quit  the  property  leased,  if  he 
receives  notice,  four  months  previous  to  the  expiration  of  an 
annual  lease,  saving  his  right  against  the  lessor.  Keuren  of  that 
place,  art.  60. 

And  at  Amsterdam,  in  the  case  of  houses  sold  in  execution, 
the  lease  does  net  continue  longer  than  May  [after  the  execution 
one  year]  next  ensuing,  the  lessee  retaining  his  right  against  the 
lessor.  WiUekeuren  of  Amsterdam,  published  anno  1662.  pag. 
272.  <]&  661.  The  same  is  the  case  at  Leyden.  Keuren  of  that 
town,  art.  122.  [At  Amsterdam  the  lessee  need  not  quit  the 
premises,  even  although  the  owner  himself  requires  the  house. 
Bee.  van  Bos.  cap.  51.  §  9.] 

So,  likewise,  will  the  lease  be  determined  where  the  owner  of  the 

*  IVideante,  bk.  2.  ch.  18 — Tr.] 


.Gtt.XXL] 


[GBOT.  III.  19.] 


175 


property  must  of  necessity,  or  on  account  of  accident,  rebuild 
or  repair  the  house,  or  where  he  can  prove  that  he  is  in  need  of 
the  house  for  himself.*  L  8.  Cod.  local,  cap.  penvlt.  extr.  eod. 
Costal  in  I.  80.  D.  locati.  Papon,  lib.  10.  tit.  8.  art.  8.  7.  [adde 
Voet.  19.2. 16.— TrJ(^). 

Likewise  if  the  lessee  does  not  properly  use  the  thing  hired ; 
L  S.  Cod,  locati.  provided  that  this  must  be  determined  by  the  judge 
after  previous  inquiry,t  L  176.  D.  de  R.  jut.  Fachin.  lib.  1. 
cajp.  95.  Bronkhorst.  cent.  1.  assert.  82.  Christin.  ad  leg.  Mechlin, 
tit.  6.  art.  8.  num.  7.  d  vol.  8.  decis.  117.  nuvi.  10.  11.  12.  and  a 
reasonable  time  allowed  the  lessee,  within  which  he  may  provide 
himself  with>  another  place,  arg.  I.  17.  §  8.  commodati.  Sande. 
lib.  8.  tit.  6.  dejin.  1.  (h)  or  where,  the  lease  having  been  made 
for  some  years  under  promise  that  the  rent  shall  be  paid  at  fixed 
periods  without  any  delay,  the  hirer  has  neglected  to  pay  the 
same  at  the  stipulated  time.  L  8.  Cod.  locati.  junct.  I.  66.  dt  I.  64. 
§  1.  D.  eod.  I.  10.  §  1.  D.  de  publican,  d  vectigal.  (i). 


•  [Grot  3.  19.  §  11.  in  fin.  Voet. 
19. 2.  §  16.  V.  d.  Linden,  bk.  1.  cL  15. 
§  xiiL  Loxton  vs.  Brayhirti,  Kotz^'s 
Bepta.  33 :  V.  d.  Keessel,  however,  is 
of  a  contrary  opinion,  Th.  675. — 
Tb.] 

(g)  UnlesB  a  third  party  restrains 
tlie  leasee  by  arrest,  or  interdict, 
from  quitting  the  property,  on  the 
ground  that  he  is  the  owner  thereof, 
con/,  d.  Yoefc.  19.  2.  32.  It  must  also 
he  ohserved  that  the  necessary  repair 
mentioned  by  the  Author  being  com- 
pleted, the  property  leased  must  be 
restored  to  the  lessee,  for  which  he 
would  otherwise  have  an  action  at 
law.  V,  Zoes.  ad  Pandect,  tit.  locati. 
n.  35.  The  lessee  also  need  not  pay 
any  rent  during  the  time  that  he  was 
out  of  occupation  of  the  property, 
just  as  in  the  case  of  unexpected 
accident  or  calamity,  where  the  lessee 
Ib  effectoally  deprived  of  the  occu- 
pation or  use,  in  which  case  likewise 
he  can  claim  an  abatement  of  rent, 
unless  he  has  taken  all  risk  upon 
himself.  See  Advysb.  vol.  2.  cons. 
105.  p.  258.  [adde  Voet.  19.  2.  23.  24, 


Advysb.  vol.  1.  cons.  182.  pag.  428.  ft 
vol.  2.  coTiS.  106.  pag.  260.  Bubidge  vs. 
HadUy^  2.  Menz.  Bep.  88.  Treasurtr 
General  vs.  Loacton,  1.  Juta.  Bep. 
304.— Tr.] 

t  [Stamp  vs.  Bex,  £otz^*s  Bep. 
147.— Tb.] 

{h)  The  reason  is  that  the  con* 
dition  that  the  lessee  shall  cultivate 
the  land  leased,  or  occupy  the  house, 
in  a  proper  manner,  ia  tacitly  under- 
stood from  the  nature  of  the  con- 
tract. Moreover,  if  the  lessor  should 
happen  to  suffer  damage  through  the 
wrongful  act  of  another,  caused  by 
enmity  towards  the  lessee,  he  may 
claim  compensation  for  it  from  the 
lessee.  Advysb.  vol,  1.  cans,  53.  p.  116 
in  fin.  but  this  will  not  afford  any 
reason  for  ejectment,  for  the  lease 
cannot  be  broken  or  annulled  on 
account  of  the  act  of  a  third  party 
[cf.  per  curiam,  Bex  vs.  Stamp,  Kotz^'s 
Bep.  64.— Tb.] 

(t)  So  likewise  if  he  has  for  the 
period  of  two  whole  years  not  paid 
any  rent,  although  no  mention  hereof 
is  made  in  the  contract,  vid.  Zoes.  I.  c. 
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§  8.  In  some  places  there  is  a  custom  with  regard  to  a  lease  of 
houses  or  lands,  that,  so  long  as  the  lessee  is  prompt  in  payment, 
the  lessor  may  not  let  the  house  or  land  to  any  one  else,  without 
giving  the  preference  to  the  first  lessee.  This  custom  is  treated 
of  by  Gomes,  torn.  2.  resolut,  cap,  8.  num.  6.  Minsinger.  eerUur.  4. 
ohserv,  28.  Boer,  decis.  107.  [Warehouses,  cellars,  or  lofts, 
haying  been  leased  by  the  quarter,  or  by  the  month,  the  lessee 
may  continue  the  lease  as  long  as  he  pleases  (k),  Boseboom.  c.  51. 
§  86.  d  seqq.] 

Accordingly  in  the  country  beyond  the  Maas  and  its  vicinity, 
a  new  tenant  is  not  easily  found  for  one's  house  or  land,  if  it  does 
not  appear  that  the  former  tenant  is  willing  to  quit,  or  is  other- 
wise prevented  from  continuing  the  lease,  contra  L  82.  Cod.  de 
locat.  d  conduct.  This  (practice),  introduced,  beyond  all  reason 
by  the  husbandmen  for  their  special  benefit,  has  however  on 
several  occasions  been  held  to  be  a  corrupt  one  by  the  Court  of 
Holland,  and  the  placaat  of  the  Emperor  Charles  of  16  January, 
1615,  issued  on  that  account,  considered  as  still  in  force,  whereby 
it  was  provided  that  no  prior  lessee  shall  cause  any  hindrance  to 
a  new  lessee  by  reason  of  any  right  of  retraction  (naJiuur)  upon 
pain  of  corporal  punishment ;  except  where  it  has  been  expressly 
otherwise  agreed  upon.  d.  L  82.  Cod.  de  locat.  d  conduct,  and  by 
the  Political  Ordinance,  art.  81.  the  said  placaat  has  been  extended 
in  this  way,  that  no  one  shall  claim  the  lease,  or  right  of  retraction 
on  the  expiration  of  such  lease  (narhuur)^*  of  any  lands  except 
by  a  public  writing  or  under  the  owner's  own  hand  ;  and  not  only 
is  it  prohibited  by  art.  82.  under  pain  of  corporal  punishment 
that  no  prior  lessee  shall  obstruct  the  subsequent  lessee;  but 


and  with  respect  to  the  lease  of  ware- 
hoases,  storehouses,  and  cellars,  it 
lias  by  special  ordinance  of  my  lords 
of  the  Court  of  this  town  been  en- 
acted, that  the  rent  of  the  same 
must  be  paid  every  half  year,  with- 
out the  lessee  being  allowed  to  make 
any  exception  against  it.     Hanch, 

p.  627. 

(k)  That  is,  paying  his  rent  punc- 
tually, and  conducting  himself  ac- 
cording to  his  contract,  he  is  con- 
sidered as  a  new  lessee;  unless  the 


lessor  no  longer  consents  to  let  the 
lessee  have  the  warehouse  at  the 
same  rent,  for  in  such  case  the  lease 
will  determine,  for  the  lessor  may 
benefit  himself  thereby,  and  can 
compel  the  lessee  to  quit:  see  the 
same,  Boseboom.  §  35. 

*  [Nahuur  was  the  right  of  re* 
traction  set  up  by  the  prior  lessee 
against  a  new  lessee,  tid.  Cm»,  for.  4. 
22.  §  15  ;  and  my  note  to  §  4.  ante, — 
Tk.] 
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by  art,  S3,  a  certain  punishment  is  also  provided  against  those 
who  occupy  land  without  any  contract  of  lease ;  the  prayer  or 
conclusion  (conclvsie)  against  whom  may  be  seen  in  the  Papegay 
A^  1668.  pag.  S7.  This  placaat  was  renewed  by  the  States  of 
Holland  on  26.  September,  1658.  and  further  provision  made  in 
this  respect.  And  mention  is  made  of  this  subject  in  a  certain 
letter  of  Philip,  Duke  of  Burgundy,  to  the  Stadholder  and 
Councillors  of  Holland,  Zeeland  and  Friesland.  11.  June,  1654. 
as  follows :  "Whereas  the  knights,  nobles,  and  good  towns  of 
our  counties  of  Holland  and  Friesland  have  shewn  unto  us  how, 
in  many  places  in  our  said  counties,  the  farmers  and  husbandmen, 
having  had  any  one's  land  on  lease,  on  the  expiration  of  such 
lease,  enter  forcibly  and  use  the  said  land  against  the  will  and 
consent  of  those  who  are  the  owners  of  the  land,  asserting  of 
their  own  authority  and  without  any  ordinance  having  been 
enacted  by  us,  or  on  our  behalf  in  this  respect,  as  it  ought  to  be, 
that  they  have  a  right  to  a  new  lease  of  the  said  land,  and  what 
is  more,  if  the  owners  of  these  lands  seek  other  new  tenants,  the 
old  tenants  threaten  the  new  tenants,  and  keep  them  in  such  fear 
or  awe  that  no  one  dares  to  hire  the  said  lands,  whereby  they  cause 
loss  to  the  owners  in  their  lands,  to  their  great  damage  and 
prejudice,  who  humbly  praying  us  to  make  provision  herein  ;  so 
we,  not  desiring  that  such  forcible  means  and  violence  shall  be 
suffered  or  continued,  command  and  enjoin  j^ou  as  earnestly  as 
we  can,  that  you  will  after  due  and  mature  consideration  make 
on  our  behalf  public  Statutes  and  Ordinances  with  a  certain  heavy 
penalty,  as  you  may  deem  fit,  and  in  such  manner  that  the  said 
acts  of  violence  may  no  longer  happen,  pimishing  the  trans- 
gressors without  any  compromise,  in  order  that  they  may  serve 
as  examples  to  others,  &c.'* 

§  9.  A  lease  may  be  eflfected  for  as  many  years  as  we  please, 
even  although  it  be  for  ever.  L  10.  Cod.  locati.  But  as,  with 
us,  no  immoveable  property  may  be  actually  encumbered  or 
mortgaged,  save  before  the  magistrate  of  the  place  where  tlie 
property  is  situated,  placaat  9.  May,  1529.  and  as  such  a  long 
lease  does  of  itself  bind  and  encumber  the  property,  some  are 
of  opinion  that  in  such  a  lease  the  same  solemnity  must  be 
observed  as  is  usuall}'  done  on  the  alienation  or  mortgaging  of 
immoveable  property.     And  therefore  such  a  lease  of  immoveable 

VOL.  n.  N 


178         OF   THE    HIRING    OP   HOUSES   AND    LANDS.      [Bk.  IV. 


property,  for  more  than  ten  years,  would  not  be  effectual,  so  far 
as  it  exceeds  the  ten  years,  unless  it  has  been  legally  granted 
before  the  magistrate  of  the  place  ;  for  in  leases  for  such  a  long 
period  the  same  solemnities  and  observances  are  necessary  as  in 
the  case  of  alienation.     Covan'uv.  vmiar.  resolut.  lib.  2.  cap.  16. 
num.  1.  DD.  ad  I.  1.  §  ult.  D.  si  ager  vevtigales.     Mantic.  de 
tacit  (0  amhig,  lib.  5.  tit.  4.  tufm.  5.  6.     Sande.  de  prohibit,  rerum. 
alicnat.  j^art.   1.  cap.  1.  uum.  45.     Christin.  vol.  1.  decis.  180. 
num.  11.  12.  13.  &  dccis.  183.   uion.  G7.     Papon,  lib.  1.  tit.  13. 
art.  4.     But,  since  the  solemnities  on  alienation  have  for  other 
special  reasons  been  considerably   altered    among  us,  I   cannot 
venture  to  introduce  the  same  into  practice.     Simon  van  Groen- 
ewegen  ad  Gro.  lib.  8.  caj).  19.  note  21.  gives  a  good  example  of 
this  in  the  case  of    Gerrit  Jansz.    labourer   at    Delft,    contra 
Kocnraad  Jansz.  draper,  decided  by  the  Court  of  Holland,  18. 
May,  1600.     But  afterwai-ds  it  was  understood  otherwise,  and  it 
is  entirely  in  disuse  at  the  present  day,  especially  with  regard  to 
property  belonging  to  abbeys  and  the  clergy,  which  is  generally 
let  for  ten,  twenty,  or  more  j^ears,  without  distinction.    Whatever 
has  already  been  said  of  purchase  and  sale  also   takes  place, 
according  to  circumstances,  in  letting  and  hiring,  pr.  Instit.  tf  /.  2. 
jD.  locat.  conduct.  I.  19.  I.  20.  D,  de  act.  cmpt.  {I). 


(I)  Of  this  opiiiion  are  also  Voot. 
19.  2.  1.  and  Boel.  in  not,  ad  Loen. 
dec  is,  ca«.  3.  Finally,  it  must  also 
be  observed  here,  that  a  lease,  for 
whatever  period  contracted,  cannot 
by  Statute  of  my  Lords  of  the  Court 
of  this  town,  23.  November,  1547,  in 
the  case  of  an  execution  against  the 


houses  lot,  continue  longer  than 
until  a  year  from  the  month  of  May 
after  the  execution,  saving  the  lessee's 
right  of  action  against  the  lessor. 
See  Handv.  p.  1666.  Mention  has 
already  been  made  of  what  obtains 
in  case  of  insolvency. 


CHAPTER   XXII. 

OF   THE   HIEE   OP   TVOUK   OE   LABOUR. 

[GROT.  III.  20.] 

Sect.  Sect. 

1.  How  the  hiring  of  fienrice  or  masters,  sorvants,  and  other 

labour  of  a  person,  or  animal,    |  labourers. 

3.  Of  the  contract  of  hii*e  between 
merchants,  masters  of  yessels 
and  their  crews. 


is  to  be  understood. 
2.  Of  the  hiring  of  service  between 


In  the  definition  of  the  contract  of  hiring  we  said  of  the  use  of 
a  thing,  or  the  benefit  of  any  work  or  service;  because  hiring 
may  consist  in  some  service  as  well  as  in  the  use  of  something. 
/.  1.  D.  locat.  conduct, 

§  1.  Accordingly,  the  service  or  labour  of  a  person  or  animal 
may  be  hired  out  and  accepted  for  certain  remuneration ;  in 
which  contract  is  not  only  included  whatever  the  agreement 
clearly  expresses,  but  also  everything  that  reasonably  belongs  to 
such  service  or  labour.     §  5.  Instit.  2.  locati, 

§  2.  Therefore,  a  master  may  not  dismiss  his  servant  before 
the  proper  time,  without  lawful  cause,  except  on  payment  of  his 
full  wages.  L  24.  §  2.  L  88.  L  55.  §  Jin,  D,  locat,  conduct.  And, 
on  the  other  hand,  ser\'ants  are  obliged  to  serve  their  master  or 
mistress  faithfully  to  the  last.  Against  whose  improper  service, 
and  irregularities  in  absenting  themselves  from  service,  the  Court 
of  Holland  made  provision  by  Placaat  of  8.  May,  1608;  and  so, 
Ukewise,  did  the  States  of  Holland  on  the  2.  September,  1597. 
between  apprentices  and  their  masters.  And  by  the  Statutes  of 
Leyden,  art.  187.  and  the  Statutes  and  Customs  of  Amsterdam, 
cap.  51.  art.  24.  et  seq.  and  also  their  arbitrary  statutes  (miWc- 
keuren),  it  is  clearly  provided,  among  others,  that  a  servant  or 
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artisan,  who  has  engaged  himself  to  perform  some  work  or 
service,  may  not  abandon  the  same,  without  lawful  reason,  at  the 
discretion  of  the  magistrates  within  the  town  of  Leyden,  under  a 
lienalty  of  twenty  pounds  ;  and  no  one  may,  with  notice  thereof, 
engage  or  hire  such  servant  or  artisan  before  his  time  is  up,  or 
his  work  completed,  under  penalty  of  compensation  for  any 
damage  which  the  first  hirer  may  have  sustained.  At  Leyden 
the  penalty  also  in  this  case  is  twenty  pounds. 

At  Rotterdam,  if  any  man-servant  or  maid-servant  rises  against 
his  or  her  master  or  mistress,  on  account  of  any  work  or 
ill-temper,  he  or  she  may  be  dismissed  upon  payment  for  the 
time  actually  served.     Statutes  of  Rotterdam  (a), 

§  3.  With  regard  to  shipping,  and  the  service  and  hire  entered 
upon  in  this  respect  between  the  merchants  oflFeiing  freight  and 
the  master,  and  again  between  the  master  and  crew,  custom  and 
the  extent  of  commerce  in  these  countries  have  introduced  a 
particular  law,  as  to  which  we  follow  the  careful  provisions  of  the 
maritime  laws  of  Wisbuy,  the  maritime  ordinance  of  the  Emperor 
Charles,  19.  July,  1551 ;  and  of  King  Pliilip,  81.  October,  1563. 
To  these  must  be  added  the  Ordonn.  of  the  States  of  Holland 
concerning  the  herring  fisher}'^  and  the  great  fishery,  9.  March, 
1580;  27.  April,  1582;  12.  April,   1588;    2.  AprU,  1605;    and 
15.  February,  1619.      Upon  these  Grotius  lias  based  the  20tli 
chapter  of  the  third  book  of  his  Introduction,  where  he  treats 
at   length   of  the   contract  of   hire    between   skippers,  ownere, 
freighterers,    and    seamen.      See    Anselm.    Codex.   Belgic.    tit. 
Schippers  et  tit.  Zecregten  [vid.  omnino  Grot.  3.  20.  (fc)..    And,  if 
the  freighterer,  the  vessel  being  loaded,  detains  the  same,  while  it 
might  have  completed  the  voyage,  the  skipper  may  claim  dis- 
clumje  of  his  cargo,  and  payment  of  the  freight.     Neerl.  Adv.  1. 
c.  53.] 

(a)  They,  who  desire  further  in-  (A)    Also    the  Ordinance  for  the 

formation  on  this  point,  may  consult  honourable     the    commissic»ners   of 

the  Hamlvcstcu  of  A  met  div,  /or.,  the  maritime  cases  for  the  town  of  Am- 

Statutos  of  Friesland  with  the  notes  sterdam,  art,  20.  et  seq. 
by  Hameister,  wL  1.  p.  330.  juucU 
L  Voet.  19.  2.  §  33.  H  ieti. 


CHAPTER    XXIIT. 


OF   PARTNERSHIP  AND   COMMUNITY. 


[GROT.  ni.  21.] 


Sect. 

1.  Of  partnership,  and  its  different 

kinds. 

2.  Of  oommonity  of  every  kind  of 

property,  and  when  it  is  un- 
derstood to  have  been  tacitly 
contracted. 

3.  Of  community  between  hnsband 

and  wife. 

4.  "Whether  community  can  exist 

in  the  case  of  feudal  property, 
and  fideieommism, 

5.  Whether,  and  to  what  extent, 

community  takes  place  in  a 
second  marriage. 

6.  Whether,  and  to  what  extent, 

the  same  takes  place  with 
regard  to  debts  contracted 
before  maniage. 


Sect. 

7.  Whether,  and  when,  commu- 

nity exists  between  a  widow, 
or  widower,  and  the  children 
of  the  first  maniage. 

8.  Whether  this  community  con- 

tinues on  a  second  marriage, 
and  how  in  such  a  case  the 
estates  must  be  separated  and 
divided. 

9.  Whether  this  community  also 

takes  place  in  the  case  of  in- 
heritances and  donations. 

10.  Of  the  division  of  profit  and 

loss  in  the  community  of 
certain  property. 

11.  When  community  ceases  and 

ends. 


§  1.  Partnership  {societas)  arises  where  one  enters  with 
another  into  a  communion  of  property  or  service,  with  the  view 
of  making  profit  thereby.  I.  1.  et  tot.  tit.  D.  pro  socio.  Com- 
munity (communio)  is  where  this  happens  actually  without  a 
contract.  I.  4.  in  pr.  D.  pro  socio.  Which  distinction  having 
been  pointed  out,  the  two  subjects  may  without  further  difference 
be  considered  together. 

And  there  may  be  (partnership)  of  all  things,  or  of  some 
particular  thing,  and  also  of  a  certain  undertaking  or  trade.  L  5. 
in  pr.  D.  pro  sodo.  pr.  Instit.  cod.  It  may  also  be  in  unequal 
Bhares,  so  that  the  one  has  a  greater  share  in  the  partnership 
tliftn  the  other,  and  consequently  a  greater  shax'e  of  profit  or  loss, 
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according  as  he  has  contributed  more  or  less.  §  1.  Inst,  de 
Societate.  junct,  L  29.  §  1.  Z>.  eod,  unless  the  shares  of  profit 
and  loss  have  been  fixed,  in  \vhich  case  they  must  be  adhered  to. 
per  L  30.  D.  eod,  (a).  But  we  may  not  stipulate  for  a  share  of 
the  profits  without  bearing  a  share  in  the  loss  {b).    Such  a 


(a)  See  specially,  Grotius,  //.  t, 
§  5. 

(b)  Grotius  asserts  tho  contrary, 
Ik,  3.  eh.  21.  §  5.  (n)  16.  and  says 
that  a  person  may  well  stipulate  for 
a  share  in  the  profits  without  a  shai'O 
in  tho  loss,  but  not  also  that  he  shall 
not  share  in  the  profits,  which  last 
alone  he  deems  to  be  included  in 
the  terms  LeonincB  Societaiis.  He 
gives  the  reason  for  this  opinion  in 
his  excellent  work,  droit  de  la  guerre 
et  de  la  paix,  torn.  1.  p.  w.  437. 
*^Qa*un  des  Assocics  ait  part  au 
gain  sans  entrer  pour  rien  dans  los 
pertes,  cela  ne  s'accorde  point  a  la 
Y^rite  avec  la  nature  du  contrat  de 
societe ;  mais  on  pent  n^anmoins 
faire  sans  injustice  une  telle  conven- 
tion. G'est  alors  un  conti'at  mixte, 
qui  tient  du  contrat  de  societe  et  de 
celui  d* Assurance.  Et  pour  y  garder 
une  juste  §galit§,  il  faut  que  celui 
qui  se  charge  seul  des  risques  et 
perils,  ait  a  proportion  une  plus 
grosse  part  du  gain,  qu'il  auroit  eue 
sans  cela.*'  And,  subject  to  this 
limitation,  the  doctrine  of  Grotius, 
which  Vinnius  ad  Inst,  de  Societate^ 
§  2.  7).  4.  approves,  may  be  adopted 
in  municipal  law,  provided  we  bear 
in  mind  that  this  condition  extends 
only  mutually  between  the  partners, 
and  not  with  respect  to  third  parties 
with  whom  dealings  have  been  had 
in  the  name  of  the  partnership ;  and 
towards  whom  each  partner  according 
to  our  law  certainly  remains  liable 
in  eolidura;  and  that  the  greater  skill 
and  labour  of  one  of  the  partners 
may  free  from  sharing  in  tho  loss, 
see  Ulpian  in  h  29.  §  1.  Digest,  pro 
socio,  for  we  cannot  then  say  that  in 
such  a  contract  of  partnership  there 


is  Icesio  enormia,  much  less  that  it 
would  be  a  leonina  societal.  And 
how  else  shall  we  regulate  or  settle 
it  during  the  first  few  yeai'S,  where 
the  one  partner  possesses  experience 
but  no  means,  and  the  other  on  the 
contrary  is  inexperienced  but  rich  ? 
To  what  purpose,  I  ask,  wiU  it  be 
if  we  assert  that  the  former  must 
from  the  first  year  share  in  the  losses 
as  well  as  in  the  profits  ?  or  shaU  it 
be  said  this  follows  from  the  nature 
of  the  contract,  and  if  it  be  not 
observed  no  partnership  has  taken 
place  betweeu  them,  and  thus  a  phy- 
sical impossibility  sought  to  be  intro- 
duced P  In  the  way  in  which  I  have 
just  been  arguing,  two  otherwise 
seemingly  contradictory  opinions  of 
Dutch  jurists  can  be  easily  recon- 
ciled :  to  wit.  In  the  Dutch  Consulta- 
tions, ^rd  Rotterdam  volume^  p,  MO, 
it  is  laid  down,  for  very  sound  rea- 
sons, by  Grotius,  as  hereinbefore 
mentioned,  that  a  partnership  can  in 
law  be  contracted  in  such  a  way  that 
a  partner  shall  not  share  in  the  loss 
but  only  in  the  profit,  whei'e  the 
labour  or  trouble  is  equal  to  the  loss, 
and  in  the  same  '3rd  volume,  p,  405, 
it  is  said,  that  it  is  void  in  law  that 
one  partner  shall  bear  all  the  loss. 
But  this  opinion  refers  to  a  case 
where  a  stipulation  was  made  in 
favour  of  a  partner  who  had  also  a 
principal  sum  in  a  trading  firm,  but 
was  not  to  do  anything  in  the  busi- 
ness under  the  contract;  and  this 
militates  tlierefore  against  the  lend- 
ing or  putting  in  of  money  even  in 
the  case  of  partnership,  which  ia 
done  with  a  view  of  trading  with  the 
money  and  of  subjecting  it,  to  the 
extent  of  his  share  as  partner,  to  the 
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stipulation  is  called  by  the  jurists  the  Lion's  share  (Societaa 
Leonina),  and  may  not  exist  by  law.  d,  l.  29.  §  2.  D.  pro  socio  (c). 
A  partnership  may  also  be  entered  into,  that  the  one  shall  put  in 
money  or  merchandise,  and  the  other  give  his  services,  rf.  §  1. 
Inst,  de  Societate,  In  which  case  the  loss  and  damage  to  the  pro- 
perty are  borne  by  him  who  has  contributed  them.  §  2.  hist.  eod. 
Partnership,  or  community,  of  all  property  again,  is  either  of 
property  both  future  and  present.  §  4.  Instit,  eod,  /.  3.  §  1.  et 
L  73.  cum  seq,  D,  eod,  or  of  present  property  alone.  /.  7.  8.  9.  D, 
pro  socio. 

J  2.  Community  of  all  property,  both  future  and  present,  is 
considered  to  have  been  contracted  only  when  mention  has 
expressly  been  made  of  all  property,  dd,  ler/ib.  But  sometimes 
it  happens^  that  this  is  also  understood  to  have  taken  place 
tacitly,  and  a  community  created  by  act  and  conduct.  /.  4  D,  pro 
socio,  junct,  I,  2.  D.  de  pact,  for  it  is  considered  that  the  existence 
of  something  may  be  established  not  only  by  express  words, 
bat  also  by  conduct.  /.  26.  D,  de  testam.  militari.  For  instance, 
if  brothers,  after  their  father's  death,  continue  among  themselves 
in  undivided  possession,  with  community  of  profit  and  loss,  of 
their  property,  not  only  of  what  they  have  inherited  from  their 
father,  but  also  of  all  other  property,  without  one  or  other  of 


risks  of  such  a  trading;  and  is  also 
against  the  rule  that  labour  and 
BkiU  may  be  set  off  against  the  risk. 
However,  according  to  some  of  the 
French  commentators,  even  this  last 
oondition  may  also  vahdly  be  im- 
posed, for  in  that  country  sociStia  de 
commandite  have  been  introduced, 
whereby  one  partner  does  nothing 
except  putting  in  all  his  money  in 
the  partnership,  and  exposing  it  to 
the  advantages  and  risks  of  fortune, 
while  the  other  partner  sometimes 
contributes  his  share  also,  but  has 
the  sole  management  and  trades  in 
his  own  name,  in  those  matters  as  to 
which  they  entered  into  partnership ; 
*'Ija  80CL6te  de  commandite  (dit 
Monsr.  de  Savary,  p.  381)  est  ainsi 
appellee,  parce  que  celui,  qui  donne 
BBS  deniera  a  un  autre,  qui  n'apporte 
a  la  soci§t^  bien  sou  vent  que  son 


nom,  sous  lequel  le  commerce  se 
fait,  et  son  industrie  pour  en  avoir  la 
conduite,  est  toujom's  le  maltre  :  car 
c'est  lui  qui  maintient  le  commerce 
que  Tautre  fait  par  le  moien  de  sou 
argent  et  de  son  credit,  sans  quoi  il 
ne  pouroit  pas  subsister.'' 

(c)  That  the  Author,  even  a»  other 
writers,  has  not  understood  what  the 
jurists  denote  by  the  expression  so- 
cietcis  leoninaf  is  so  clear  from  the 
text  that  I  cannot  successfully  de- 
fend him  against  the  charge  of 
ignorance  on  the  subject  [ride  ttnnen 
per  A.  /*.  t,  §  10. — Tr.],  recte  ait 
Doett.  Vinn.  /.  c.  **  Veterihua  talis 
artcietaSf  ex  qua  quia  damnum  tantum, 
non  etiam  lucrum  expectat  leonina  dici- 
tur  d,  1. 29.  §  2.  Appellatione proverhiali 
ducta  ex  apologo  AUaopi  de  leone,  aaino 
et  vulpe,  vid,  Deaiderium  noatr,  in 
Chiliad, 
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tliem  having  required  any  account,  proof  or  residue  from  the 
rest.  arg.  I.  32.  §  1.  Nam  quid  intrest  D.  de  legib.  Faber  ad 
Cod,  tit.  pro  socio,  defin.  3. 

§  3.  So,  likewise,  among  us,  between  husband  and  wife,  who 
have  made  no  antenuptial  contract,  community  of  goods  is  by 
the  very  act  created  of  all  kinds  of  property,  both  future  and 
present,  and  by  vu'tue   thereof,  the  moment  the  mairiage  is 
completed,  everything,  in  whatever  manner  acquired  by  the  one, 
must  be  shared  with  the  other,  in  no  other  way  than  if  the  same 
had  been  expressly  agreed  upon,  jiixta  I.  1.  §  1.  I.  3.  §  1.  D.pro 
socio  [vid.  omnino  Wezel.  de  com.  ban.  sec]    Vinn.  ad  pr.  Instit. 
eod.  num.  3.   Grot.  Introd.  lib.  2.  ch.  11.  §  7.  et  lib.  3.  eh.  21.  §  10. 
Neostad.  de  pact,  antenupt.  observ.  9.  in  notis.     Goris.  advers.  de 
Societat.  conjug.  cap.  1.    Charters  of  South  Holland,  p.  530,  art.  5. 
Costuymen  of  Amsterdam  in  civiele  zaken,  submitted  to  the  Court 
of  Holland  3.  Januar)%  1570.  a)i,  5.  and  also  of  propertj'  situated 
in   a  country  where   such  community  does  not  exist.     Nicol. 
Burgund.  ad  consuetud.  Flandr.  tit.  1.  num.  15.     Goris.  advers. 
de  Societat.  conjug.  cap.  6.  vers.  8.     Coren.  deds.  20.    Except 
where  a  young  man  under  twenty-five  years,  or  a  daughter  under 
twenty,  has  entered  into  a  marriage  with  another  without  the 
consent  of  their  parents,  relatives,  or  of  the  magistrate.    In 
which   case  no   such   community  would   arise.    Placaat  of  the 
Emperor,  4.  October,  1540.  art.  11.  except  in  so  far  as  the 
community  may  tend  to  the  benefit  of  the  minor,  for  the  words 
of  the  Placaat  only  apply  against  those  who  are  of  age,  who 
deceive  minors  by  the  inducement  of  such  marriages,  per  I.  fin. 
1).  de  legat,  1. 

This  community  begins  and  takes  effect  as  soon  as  the  marriage 
is  concluded  in  the  church,  or  before  the  magistrate,  although  no 
concubitus  has  followed.  As  was  understood  by  the  Supreme 
Com't  of  Holland,  according  to  Neostad.  de  pact  antenupt.  observ. 
15.  16.  17.  and  as  mentioned  ante,  bk.  1.  ch.  14.  §  3.  See 
further  on  this  subject,  Christin.  vol.  3.  decis.  51.  52.  et  ad  leg, 
Mechlin,  tit.  16.  art.  29.  et  seq.  Grot.  Introd.  bk.  3.  ch.  21.  et  seq. 
et  bk.  2.  ch.  11.  Goris.  observ.  de  societat.  conjugal.  Sande.  lib.  2. 
tit.  5.  (d). 

(d)  Add.  V.  Zurck.  Cod,  Bat,  tit  *'  Oemeemchap  "  et  van  der  Schelling 
in  tlie  notes  thereon. 
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§  4.  Feudal  propei-ty^  and  other  fideicommissary  and  entailed 
propeily  are  not  subject  to  this  community,  except  only  so  far  as 
the  fruits  are  concerned,  arg.  lib.  2.fetulor.  tiL  2.feudor.  tit.  26. 
vers,  ingenerali.  Consult.  &  Advys.  Amsterdam  9rd  vol.  cons.  84. 
and  the  Rotterdam  Qrd  vol.  cons.  25.  num.  1.  and  cons.  131. 
Bort  van  de  HoUandsche  Leenen,  ch.  2.  pag.  11.  and  the  second 
edition,  pag.  88.  Goris  de  Societate  conjiigali,  cap.  8.  Coren. 
consiL  25.  num.  27.  Neostad.  de  pact,  antenuptial,  observ.  14.  et 
Cur.  Holland,  decis.  5.  Consult.  &  Advys.  vol.  1.  cons.  144.  And 
hence  it  is  understood  that  this  community  does  not  take  place 
among  the  great  and  principal  nobilityi  such  as  counts,  barons, 
and  lords  of  manors,  whose  property  is  mostly  of  this  nature. 
Neostad.  de  pact,  antenupt.  observ.  9.  in  notis  vers,  sub.  specie 
dotis. 

§  5.  But  whether  this  general  custom  of  community  of  property 
between  husband  and  wife  also  takes  place  on  a  second  marriage, 
with  the  children  of  the  first  marriage  was  formerly  doubtful, 
because  by  law  a  widow  or  widower,  having  children  of  the  first 
marriage,  could  not  give  or  bequeath  more  to  the  second  spouse 
than  a  child's  portion,  per  I.  hoc  edictali  Cod,  de  secund.  nupt.  But, 
in  as  much  as  this  same  law  only  forbids  the  giving  or  be- 
queathing of  something  directly  to  the  second  spouse  above  a 
child's  portion,  the  legal  community  between  husband  and  wife 
(which  may  be  as  much  of  advantage  to  the  children  as  prejudicial 
to  them,  and  which  does  not  exist  by  reason  of  any  contract  of 
the  spouses,  but  arises  as  it  were  of  itself),  is  not  considered  to 
be  embraced  therein,  arg.  I.  18.  D.famil.  erciscund.  See  post, 
Ludovic.  Boman  &  Tii'aquell.  Petr.  Vecc.  de  testam.  conjug.  lib. 
2.  cap.  nit.  num.  8.  Besides,  the  practice  of  the  /.  hac  edictali  6. 
Cod.  de  secund.  nu2)t.  was  fii*8t  introduced  and  known  in  these 
countries  about  the  year  1529,  as  Neostad.  observ.  de  pact, 
antenupt.  4.  in  Jiotis  vers,  et  licet,  bears  witness ;  and  this  could 
not  abrogate  the  ancient  law  of  community,  but  on  the  contrary, 
this  lex  coming  in  later,  everything  must  be  regulated  in  accord- 
ance with  the  ancient  law,  and  in  case  of  doubt  the  lex  {hac 
edictali)  must  give  way  to  it. 

Accordingly,  the  said  community,  just  as  in  the  case  of  a  first 
mamage,  extends  also  to  a  second  and  subsequent  maniage,  al- 
though there  are  childi-en  of  the  first  marriage.    And  even  to  thi^ 
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extent,  that  the  spouse,  who  marries  a  widower  or  widow,  having 
children  of  the  first  maiTiage,  may  take  a  child's  portion  bj  last 
will,  besides  the  half  to  which  he  or  she  is  entitled  by  vii-tue  of 
the  community.  See  Christin.  vol.  1.  deci^.  271.  num.  11.  And 
so  it  was  held  by  the  Supreme  Court  on  the  22.  May,  1586.  in  the 
case  between  Gerrit  Lourisz.  cum  sociis,  plaintiff,  in  appeal,  and 
Elizabeth  Cornelia  Gysbregts,  widow  of  Louris  Gerritsz,  as  will 
be  seen  in  full  in  Coren.  obs.  80.  num.  29.  in  margine.  And  by 
the  Court  in  the  case  of  Peter  Willemsz.  plaintiff  in  appeal, 
against  Grietje  Frankens,  defendant,  28.  May,  1612.  and  in  a 
similar  case  on  8.  October,  1614.  Such  was  also  the  opinion  of 
the  Court  of  Utrecht  in  review  between  the  heirs  of  Klaas 
Elbertsz.  and  the  heirs  of  Barend  Eveiisz.  25.  June,  1646 ;.  and 
in  the  case  of  the  widow  and  children  of  Daniel  van  Horn,  2. 
April,  1658.  according  to  the  testimony  of  Johan  van  Someren, 
tra4:t.  de  jure  novercar,  cap.  1.  num.  1.  See  also  Consult.  & 
Advys.  vol.  1.  cons.  81.  47.  &  48. 

§  6.  "Whether  this  community  between  husband  and  wife  also 
takes  place  as  regards  debts  contracted  before  the  date  of  mar- 
riage, is  a  matter  for  consideration  and  inquiry.  During  the 
marriage  it  exists  beyond  doubt,  for  the  one,  sharing  in  the  profits 
of  the  other,  must  also  help  to  bear  the  loss  and  burdens ;  as  is 
maintained,  arg.  I.  29.  D.  pro  Socio,  by  Chassan.  ad  consuetud. 
Burgtind. rubr.4.  §  9.  vers,  De  torn  debite8,num.  8.  See  also  Lambert 
Goris.  ad  versar.  de  aocietate  conjugali.  cap.  4.  num.  14.  But  the 
principal  question  consists  herein :  Whether  such  obligation  con- 
tinues of  force  after  the  marriage  has  been  dissolved  by  death  ? 
And  we  must  understand  that  the  surviyor  cannot  on  the  disso- 
lution of  the  maniage  be  held  liable  for  debts  contracted  by  the 
predeceaser  before  the  marriage ;  because  when  these  debts  were 
contracted  the  predeceaser  had  no  power  to  bind  his  or  her 
future  spouse,  and  the  community  whereby  the  survivor  was  on 
marriage  made  jointly  liable  is  determined  and  entirely  put  an  end 
to  by  the  death  of  the  predeceaser.  Hence  it  follows  that  the 
creditors  have  themselves  to  thank  that  they  have  allowed  the 
whole  period  of  marriage  to  elapse  before  prosecuting  their  claims, 
and  cannot  proceed  against  the  survivor  who  is  not  fui*ther  or 
longer  bound.  Neostad.  d£  pact,  antenupt.  observ.  12.  in  Jin. 
Chassan,  ad  consuetud.  Burgund.  ruhr.  4.  §  11.     See  also  pozt^ 
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6fc.  5.  ch,  3.  §.  18.  [Tid.  omnino  cens.for,  4.  23.  20.  With  respect 
to  the  rights  of  the  first  spouse  against  the  heirs  of  the  other, 
this  will  take  place,  that  if  a  husband  and  wife  marry  without 
antenuptial  contract,  and  therefore  enter  into  the  customary 
community,  the  property  will  have  to  be  equally  divided  on  a 
dissolution  of  the  marriage,  without  the  debts  made  by  one  of 
the  spouses  before  marriage  being  deducted  by  the  other  or  his 
heirs  on  such  division.  But,  if  there  is  an  antenuptial  contract 
(even  although  community  of  property  is  stipulated  thereby),  and 
each  of  the  spouses  mentions  the  amount  of  property  brought  in 
by  him  or  her,  then  the  said  debts  (if  they  have  not  been  men« 
tioned)  must  be  considered  and  deducted  from  the  share  of  the 
one  who  has  contracted  them.  Neostad.  Cur,  Holl.  decis,  5.  n.  6, 
i\  depact.  antenupt.  obs,  14.]  (e).* 

§  7.  If  a  widower,  or  widow,  having  children,  continues  in 
possession  of  the  undivided  estate,  the  half  of  all  profits  accruing 
to  the  (common)  estate  after  the  death  of  the  predeceaser,  will 
go  to  the  children,  without  their  being  liable  to  share  in  any  loss, 
which  may  have  happened  during  the  same  time,  or  in  any  incum- 
brances or  whatever  else  may  have  been  done  by  the  survivor. 
This  is  asserted  to  be  a  common  law  of  several  nations  and  coun- 
tries by  Joan  a  Sande.  lib.  2.  tit.  5.  def.  9.  See  also  Grot.  Introd. 
2.  18.  §  3.  Zypae.  Notit.  Jar.  Belg.  lib.  6.  tit.  de  Jure  dotium, 
§  1.  Costuym.  of  Antwerp,  cap.  41.  art.  93.  Ordonnantie  van  de 
Weeskamer  at  Alkmaar  and  Edam,  tit.  2.  art.  28.  Amsterdam,  aii. 
21.  Leyden,  art.  25.  27.  Dordregt,  art.  66. 57.  And  by  the  Orphan 
laws  of  the  town  of  Delft  it  is  clearly  enjoined  that  the  survivor, 
whether  father  or  mother,  continuing  in  possession  of  the  com- 
mon estate  without  proving  the  shares  of  his  or  her  children  at 


(e)  Hac  de  re  ex  pro/esso  egit  vir 
dariss.  J.  Voet.  ad  FandecUtrum, 
tit  de  ritu  nupttarumf  thesi  80.  et  seq, 
junci.  A.  de  Pape,  observ.  ad  coneiL 
J.  Consuet,  Bat.  torn,  1.  pag,  7. 

*  [As  to  the  liability  of  the  spouses 
for  each  other's  debts  the  law  is  as 
follows:  Where  the  parties  are  mar- 
ried in  communioTi,  either  spouse  is 
durante  matrimonio  liable  for  the 
debts  of  the  other  contracted  he/ore 


mamage.  But  this  liability  ceases  on 
a  dissolution  of  the  marriage.  Orot,  IL 
11.  §  12.  van  Leeinven  in  the  text, 
Rechtsgel.  ohs.  vol,  3.  ohs,  37.  v,  d. 
KeesseL  Th,  222.  224,  Where  debts 
are  contracted  by  the  one  durante 
matrimonio,  the  otiier  spouse  is  liable 
for  the  whole,  and  on  dissolution  of 
the  marriage  to  a  half.  Orot.  I,  c, 
§  17.  and  /.  5.  §  22.  v.  d.  Linden, 
bk.  1.  ch,  3.  §  7.— Te.] 
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the  Orphan  Chamber,  and  causing  their  paternal  or  maternal  in- 
heritance to  be  registered,  is  obliged  to  give  to  the  children  the 
half  of  all  acquisitions  from  the  day  of  their  deceased  father  or 
mother's  death.  See  also  Consult.  &  Advys.  Rott.  Srd  vol.  cons, 
16.  num.  2.  Turbe  before  the  Court  at  the  Hague,  7.  April,  1654. 
Costuym.  of  Utrecht,  rubr.  28.  art.  4.  Landregt  in  Oyery^sel,  part 
2.  tit.  2.  art.  15.  Goris.  d^e  Societat.  conjugal,  tract.  1.  cap.  9. 
Chassan.  ad  comuetud.  Bitrgund.  rubric.  4.  §  2.  I  have  said  a 
common,  law  of  several  nations  and  countries,  because  it  has  been 
introduced  in  favour  of  the  innocence  of  young  children  and  as 
a  punishment  to  careless  parents.  And  accordingly  it  is  the 
opinion  of  many,  that  where  there  are  no  such  special  ordinances 
and  customs,  the  community  ceases  with  the  death  of  one  of  the 
spouses,  arg.  I.  59.  D.  pi'o  Socio.  I.  66.  §  9.  D.  cod.  As  has 
been  frequently  understood  by  the  Court  of  Holland,  and  the 
Supreme  Court.  And  by  the  Court  of  Friesland  it  has  likewise 
been  decided  in  accordance  with  the  written  Roman  Law.  Joan 
a  Sande.  lib.  2.  tit,  6.  def  9.  By  some  means  this  is  only  limited 
to  the  profits  acquired  by  the  deceased,  and  not  extended  to  any 
inheritance  or  gifts.  Statutes  of  Delft,  foL  101.  Ordon.  of  the 
town  of  Utrecht,  tit.  23.  art.  4.  Landregt  van  Overyssel.  See 
also  Costuym.  van  Mechlen.  tit.  16.  art.  84.  Antwerp,  tit.  41. 
art.  98.  (/). 


(/)  From  these  local  statutes  and 
customs  cited  by  our  Author,  and 
also  from  the  Missive  referred  to  in 
the  Oba,  on  the  Introd.  of  Grotius, 
vol.  1.  obs.  38.  it  follows  that  on  a 
certain  verhandtling  it  has  been  er- 
roneously maintained,  contrary  to 
the  opinion  of  Bynkershoek,  that 
the  survivor  is  not  obliged  to  bring 
in,  on  a  division  (of  the  common 
estate),  the  profits  and  other  acqui- 
sitions derived  by  him  or  lies  after 
the  death  of  the  predeceaser,  for  this 
would  be  directly  contrary  to  the 
nature  of  a  tacit  actual  continuance 
of  the  community.  I  cannot  refrain 
from  stating  here,  in  a  general  way, 
the  not  sufficiently  known  and  ap- 
posite demonstration  of  the  very 
learned  A.  v.  d.  Marck.   Imt,  Jur, 


civ.  §  229 :  ^*  Although  by  the  disso- 
lution of  the  marriage  the  commu- 
nity between  the  spouses  is  deter- 
mined, the  general  community  of  the 
property  of  both  of  them  does  not 
immediately  cease,  for  the  property 
of  the  spouses  is  the  property  of  the 
community.  This  community  ex- 
tends by  virtue  of  maiiiage  to  the 
death  of  one  of  the  spouses,  whence 
the  children  or  heirs  of  the  prede- 
ceaser  may,  if  they  choose,  continue 
or  dissolve  the  community.  If 
therefore  the  survivor  continues  in 
this  community  of  property,  ad- 
ministering the  common  affairs  of 
the  community  after  the  death  of 
the  predeceaser  with  the  knowledge 
of  the  children  or  heirs,  they  not 
objecting  thereto,  and   files  no  ia- 
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§  8.  But  does  this  tacit  and  continued  community  also  extend 
to  the  second  spouse  with  whom  a  widow  or  widower,  who  has 
remained  in  undivided  community  with  the  children  of  the  first 
marriage  (reenters  into  marriage) ;  and  how  will  the  separation 
and  division  of  this  common  estate  be  effected  on  a  dissolution  of 
the  second  marriage  ?  It  is  understood  that  this  community  with 
tlie  children  of  the  first  marriage  is  continued  and  extends  to  the 
second  marriage  also,  which  has  been  entered  into  by  their 
surviving  father  or  mother,  according  to  what  has.  arg.  L  pen.  Cod. 
in  quib.  cans.  jngn.  vd  hypothec,  been  fully  discussed  by  Argentr. 
ad  consnetud.  Britann,  art  418.  gloss.  5.  d  Momac.  ad.  L  64,  D. 
pro  Socio.  See  also  Joan  a  Sande.  lib.  2.  tit.  5.  def.  9.  But  as 
regards  the  second  point,  how  such  estates  are  to  be  divided  and 
separated,  the  commentators  differ  in  opinion.  Some,  such  as 
Costal,  ad  I,  19.  D.  pro  Socio.  Goris.  adversar.  tract.  1.  cap.  9. 
num.  14.  Joan  Papon,  lib.  15.  tit.  2.  art.  6.  and  others,  hold  that 
the  same  must  be  considered  as  if  there  were  only  two  estates, 


ventory,  not  being  required  to  do 
80  by  them,  it  is  indeed  clear  that 
this    general    community   is    afker 
the  death  of  the  predeceaser  renewed 
and  continued  by  tacit  consent  be- 
tween the  survivor  and  the  heirs  of 
the  predeceaser.    Whence  it  neccs- 
earily  follows  that  the  profits  and 
losses  continue  in  common  until  a 
division  or  re-marriage.''     van  der 
Marck  pioperly  adds  that  this  wn- 
tinuata  honorum  communio  is  not,  as 
is  generally  asserted  upon  the  au- 
thority of  celebrated  men,  introduced 
out  of  hatred  to  the  survivor,  and  in 
favour  of  the  children,  but,  on  the 
contrary,   in  solatium  et  metmtriam 
amitsi  conjugia  ex  pietatsy  although  I 
am  not  prepared  to  deny  that  in 
many  instances    this    continuation 
may  also  be  of  considerable  advan- 
tage to  the  children ;  but  this  view 
seems  to   me   more  judicious  and 
acceptable  than  that  which,  without 
just  groimds,  supposes  hatred  to  be 
the  foundation  of  a  rule  of  law.  Why 
should  the  lawgiver  have  nourished 
a  hatred  against  the  survivor  ?  and 


is  it  not  more  in  consonance  with 
the  dignity  of  the  law,  if  we  assert 
that  the  foundation  for  this  reason- 
able rule  is  to  be  sought  herein,  that 
the  legislator,  considering  the  loss 
which  the  sumvor  has  suffered  in 
the  death  of  his  companion  and  the 
fact  that  the  heirs  of  the  predeceaser 
do  not  claim  a  division,  deemed  a 
continuance  of  the  community  resting 
on  a  quasi  contract  desirable  aequi- 
tatis  rationed  The  21.  Art  of  the 
Ordon.  of  the  Orphan  Chamber  of 
this  town  of  Amsterdam,  by  which 
the  loss  alone  is  to  be  borne  by  the 
surviving  father  or  mother,  affords 
no  objection  to  this  view  of  mine, 
for  the  ordinance  specially  refers  to 
those  who  ai*e  unwilling  to  file  an 
account  of  the  common  estate.  Con/, 
parro  amplus,  van  Bynkershoekjuae^^ 
jur,  priv.  lib,  3.  atp,  10.  jund,  Voet 
in  comm,  ad  Fand,  tit.  aolut,  matrim^ 
n.  28.  by  whose  doctrines  and  the 
reasons  in  support  thereof  what  is 
said  by  Ortwyn.  Stand b,  R,  IL  p.  298. 
is  sufficiently  controverted. 
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which  must  be  divided  into  two  equal  portions  between  the 
children  of  the  first  mamage  and  the  second  spouse,  for  the 
children  being  in  community  with  their  (surviving)  father  or 
mother,  together  bring  only  one  share  into  the  second  community. 
arg,  I.  19.  D.  pro  Socio.  (0  L  47.  §  1.  D.  dc  reg.  jur.  Others,  on 
the  contrary,  are  of  opinion  that  there  have  always  been  three 
separate  estates,  and  that  a  second  spouse  marrying  with  a  person 
who  has  children  by  a  former  marriage,  without  seeing  that  the 
estate  of  the  deceased  father  or  mother  of  such  children  is 
properly  divided  from  that  of  the  surviving  widower  or  widow,  arg. 
1. 19.  jD.  de  reg.jur.junct,  ^  final,  instit.  de  Societal,  has  no  one 
but  himself  to  blame,  and  can  not  appeal  to  the  above  mentioned 
laws,  on  the  ground  that  a  second  partnership  or  community  has 
been  forced  upon  him  against  his  consent.  '  And  accordingly  this 
said  community  must  be  divided  into  three  portions,  one  of  which 
belongs  to  the  children  of  the  first  marriage  as  coming  from  their 
predeceased  fatlier  or  mother,  and  a  second  third  share  goes  to 
them  from  their  surviving  father  or  mother.  As  is  maintained  and 
testified  by  Imbert.  Enchirid.  jur.  Gal.  vers.  Societas  an  praesu* 
matur.  And  so  it  was  understood  by  the  Parliament  of  Paris  at 
a  Turbe  of  experienced  practitioners  in  France,  28.  Decemb.  1629. 
&  7.  Sept.  1652.  and  a  like  case  having  arisen  before  the  Supreme 
Court  in  Holland  a  similar  decision  is  shoilly  expected,  (jf). 

§  9.  Moreover,  whether  this  community  also  applies  to  inherit- 
ances, and  donations,  is  uncertain.  It  is  indeed  so  laid  down  by 
Hugo  Grotius  in  his  Introd.  hk.  2.  ch.  13.  in  fine.  But  other 
jurists  assert  (which  is  indeed  most  probable)  that  it  only  applies 
to  such  acquisitions  and  gains  as  derive  their  origin  from  the 
common  estate.  Christin.  ad  leg,  Mechlin,  tit,  16.  art,  24.  Zypae. 
Not.  Jur.  Belg,  tit,  de  jure  dot.  in  verb,  comimmio,  Busius.  ad 
I.  59.  D,  pro  Socio.  Sande.  lib,  2.  tit.  5.  defin,  9.  arg,  I,  65.  §  9. 
D.  pro  Socio,  And  there  is  a  direct  Ordinance  at  Delft  to  tliis 
efiect.  1.  Keurboek.  fol.  101.  and  at  Utrecht,  Costuymen,  tit,  23. 
art.  4.  at  Antwerp,  Costuym.  tit.  41.  aH.  89.  and  in  Overyssel, 
Landrcgt  p.  II.  tit.  2.  aH.  15.  But  at  Leyden,  W.  K.  of  that 
town,  art.  25.  27.   Amsterdam,  art.  21.    Briel,  art.  48.    Alkmaar 

(g)  Coufx  3,  Voet.  d.  t.  n.  32,  &  J.  A.  Som£B£k  dc  Jure  novercar,  pag,  90. 
et  seq. 
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and  Edam,  tiL  2.  art.  28.  (A)  the  same  also  extends  to  inherit- 
ances and  donations  derived  dehors  the  common  estate.  Other- 
wise,  where  there  are  no  such  special  ordinances  and  customs, 
it  is  considered  that  community  of  property  ceases  on  the  death 
of  one  of  the  spouses,  per  L  69.  D.  pro  Socio,  and  the  children 
are  not  in  such  a  case  entitled  to  more  than  their  predeceased 
father  or  mother's  portion,  with  the  profits  thereof,  so  far  as 
these  can  be  ascertained.  /.  65.  §  9.  J),  cod.  I.  20.  §  8.  D.  de 
hatredit.  petit.  Such  was  the  opinion  of  the  Court  of  Holland,  as 
appears  from  the  Consult.  &  Advys.  vol.  1.  cons.  105.  it  161. 
and  the  Rotterdam  Srd  volume,  cons.  47.  See  also  Sande.  lib,  2. 
tit.  5.  def.  9.     Goris.  adversar.  de  Socict.  conjn(falif  cap.  9. 

§  10.  Community  of  ceilain  property  may  be  of  a  certain  thing 
in  particular,  or  of  a  certain  share  in  the  profit  or  loss  of  the 
communion,  to  the  extent  to  which  this  is  expressed  in  the  con- 
tract of  partnerahip.  §  1.  Inst,  de  Societate.  whether  it  be  equal 
or  not,  and  whether  one  partner  has  a  greater  share  in  the  profits 
than  the  other,  d.  §  1.  jnnct.  §  2.  Inst,  de  Societate.  L  80.  in 
fin.  D.  pro  Socio,  which  generally  happens  where  one  pai-tner 
brings  the  money  or  property  into  the  partnership,  and  the  other 
his  skill  or  labour.  Such,  however,  that  the  one  does  not  take 
all  the  loss  upon  himself,  and  the  other  all  the  profit,  or  shares  in 
the  profit  without  any  share  in  the  loss,  for  such  kind  of  partner- 
ship may  not  exist,  l.  29.  §  2.  D.  pro  Socio.  If  no  shares  in 
the  profit  and  loss  have  been  expressed,  the  same  will  be  com- 
puted in  proportion  to  the  property,  or  value,  which  we  have 
brought  into  the  partnership.     §  8.  Instit.  de  Societate  («)• 


(A)  Bynkershoek  d.  1.  also  Bhares 
this  latter  opinion  add,  porro  et 
dodisB,  Yinn.  ad  Init,  de  Societate  ad, 
pr,  n,  3.  et  9eq. 

(%)  What  the  Author  here  lays 
down  is  beyond  doubt  correct,  not- 
irithstanding  the  objections  against 
it  of  Gonanus  and  others,  who  advo- 
cate nothing  but  unreasonableness 
▼hen  they  assert  that  what  each 
partner  has  brought  into  the  part- 
nership cannot  be  taken  into  con- 
nderation,  but  that  the  shares  must 
he  computed  according  to  the  number 
of  persons  or  partners  alone,  who 


each  must  receive  an  equal  share; 
for  the  partnerships  of  which  the 
jurists  treat  are  not  entered  into  for 
the  sake  of  friendship,  but  of  gain, 
whence  Papiiiian  also  in  L  63.  2>.  pro 
S(KW  jus  quodammodo  /raternitatis. 
Consequently  a  wrong  application  is 
made  herein  of  what  Cicero,  Aristotle, 
and  other  philosophers,  have  ob- 
served. Let  us  add  here  /.  6.  §  80. 
Dig,  pro  Socio,  and  also  §  2.  lust,  h,  t. 
&  Vinn.  in  comment  ihid;  and  the 
I,  29.  2>.  eod,  is  not  against  this,  for 
we  must  understand  it  aequaU  coU 
latione  /acta,  proutpUmhus  observavit. 
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§  11.  Partnership  ceases  with  the  death  of  the  partner.  L  4. 
§  1.  I.  85.  L  52.  §  9. 1),  pro  aVocio.  without  its  being  transmitted  to 
the  heir.  §  5.  Inst,  de  Societate.  unless  it  has  been  otherwise 
agi'eed  upon.  It  also  ceases  with  the  time  agreed  upon  in  the 
contract  of  partnership.  L  65.  §  6.  I),  pro  Socio,  or  when  the 
matter  or  transaction  with  regard  to  which  the  partnei'ship 
existed  is  carried  out.  d,  I.  65.  §  10.  I),  pro  Socio,  or  otherwise 
by  mutual  renunciation,  arg.  I.  85.  I),  de  Reg.  Jur.  and  even  by 
renunciation  of  one  of  the  partners,  in  spite  of  the  others,  if  this 
happens  timeously  and  the  matter  be  still  intact.  §  4.  Inst,  de 
Societate.  I.  63.  d'  d.  I.  65.  §  3.  5.  6.  D.  eod.  (A). 

With  reference  to  the  community  of  property  between  husband 
and  wife,  the  same  ceases  when  the  man*iage  ends  and  is  dis« 
solved,  except  where  tlie  survivor,  as  holder  of  the  common 
estate,  continues  in  possession  of  the  estate  without  division  or 
separation,  of  which  we  have  treated  already  in  §§  2.  3.  &  7.  and 
the  property  is  then  equally  divided,  without  at  the  present  day 
the  disputes  between  the  commentators  as  to  the  restitution  and 
compensation  of  the  profits  b^ing  taken  into  consideration,  for 
the  property,  in  whatever  state  it  may  be  found  at  the  time  of 
division,  must  be  separated  and  divided  into  two  equal  shares 
without  any  distinction. 

And  this  is  understood  so  strictly,  that  a  wife  or  husband  may 
not  enjoy  the  mourning  clothes  for  the  (deceased)  husband  or 
wife  out  of  the  common  estate,  but  every  one  who  washes  to  go 
into  mourning  must  defray  this  out  of  his  own  purse  and  at  his 
own  expense.*  Costuym.  at  Antwerp,  tit,  47.  art.  28.  Coren. 
obs.  88.  num.  45.     And,  on  the  other  hand,  the  funeral  expenses 


d.  ct  doctiii.  Nood.  in  comm.  ad,  d. 
ptnidectar.  tii,  except  it  be  a  case 
societatis  Universalis  omnium  fortun- 
rtrwrn,  {qttae  tamen  in  duhio  nunguam 
praeaumitur)  in  qua  alter  sociorum  ex 
coinmunibua  bonis  Hiam  filiam  doUtre 
jwssit,  jurtu  ea  ([uae  tradit  Samuel 
de  Coccejus,  Jus.  civ.  conirov,  torn.  1. 
pag.  805. 

\k)  Add.  VinD.  in  comm,  d.  t.  p, 
699.  De  Coccejus,  torn,  1.  }jay,  812. 
avis  jyour  le  commerce^  p.  68.  A.  Mat- 
thcoi,  disput.  23.  Finally,  I  ought  to 


add  hero  something  with  regard  to 
the  duties  of  the  partners  inter  sese 
and  quoad  thii*d  parties;  but  this 
will  be  unnecossaiy  trouble,  and  I 
refer  on  this  subject  to  what  may  be 
gathered  from  that  which  has  already 
boon  said,  and  is  further  to  be  seen 
in  the  elaborate  note  of  Mr.  Lusao, 
dans  les  notes  surVouvrage  de  Jfr.  Wolff, 
Droit  de  la  N,  et  des  G.  torn.  I.  jxig. 
272.  et  suiv, 

•  [Of,  ante,  oh.  13.  §  9.— Tr.] 
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and  whatever  is  included  thereunder  must  be  home  on  the  side 
of  the  deceased.  Grot.  Introd.  hk,  2.  ch.  11.  §  16.  [and 
Groenewegen  in  notis. — Tr.].  Costuym.  of  South  Holland,  pag. 
mihi  537.  art.  40.  facit  I.  23.  l.  27.  inpr.  A  §  1.  ct  seq.  I.  itlt.  §  9. 
Cod.  de  Jure  delib.  And  therefore  the  spouses,  or  their  heirs, 
have  the  right,  on  dissolution  of  the  marriage,  to  require  each 
other  to  bring  in  the  property  given  in  marriage,  if  this  has  not 
been  done,  and  with  the  interest  thereof.  Pecc.  de  testam.  con- 
jug,  lib.  2.  cap.  4.  Neostad.  de  pact,  antenuptial,  obscrv.  11.  d-  14. 
Grot.  Introd.  bk.  2.  ch.  12.  §  14.  Likewise  to  claim  compensa- 
tion for  the  things  which  remained  without  community  and  have 
been  sold  by  the  husband  during  the  marriage,  or  have  been  lost 
or  injured  by  his  fault  and  neglect.  Neostad.  observ.  20.  Grot. 
d.  L  §  15. 


VOL.  if. 
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[GROT.  IT.  12:    CENS.  FOR.   I.  12.] 


Sect. 

1.  Of  antenuptial  contract  and  its 

effect. 

2.  Free  choice  of  the  "wife  of  ad- 

hering or  not  to  the  commu- 
nity of  profit  or  loss. 

3.  To  what  extent  a  wife  is  liable 

where  community  of  property, 
profit  and  loss,  has  been  ex- 
cluded. 

4.  Of   the  prohibition  stipulated 

in  the  antenuptial  contract 
against  the  disposal,  aliena- 
tion, encumbrance,  or  mort- 
gage, of  the  wife's  property 
by  the  husband,  and  whether 
this  may  exist  to  the  pre- 
judice of  a  third  person  ? 
^.  Whatever  has  not  been  ex- 
pressly excepted  by  the  ante- 
nuptial contract  will  follow 
the  law  of  community. 

6.  What  is  to  be  considered  under 

profit  and  loss,  no  inheritances 
and  the  like. 

7.  Whether  suretyships  are  also 

included  hereunder  ? 


Sect. 

8.  On  a  second  marriage  with  a 

person,  having  children  by  a 
former  marriage,  no  more  than 
a  child's  portion  can  be  stipu- 
lated for. 

9.  How  a  child's  portion,  in  case 

of  the  death  of  the  children  of 
the  first  marriage,  is  com- 
puted. 

10.  A   benefit   secured   by   ante- 

nuptial contract  is  lost  through 
adultery. 

1 1 .  To  what  extent  antenuptial  con- 

tracts have  the  force  of  a 
last  will,  and  exist  as  a  last 
will. 

12.  How  antenuptial  contracts  are 

annulled. 

13.  Of   morning-gi/t4  and  cfotwrif, 

and  how  these  take  place 
among  us. 

14.  Whether,  and  to  what  extent, 

donations  between  husband 
and  wife  during  marriage  may 
take  place. 


§  1.  Because  the  circumstances  of  the  parties  are  frequently 
very  unequal,  and  the  risk  of  loss  arising  from  community  is  often 
very  great,  provision  may  be  made  against  it  by  means  of  an 
antenuptial  contract  before  completion  of  the  marriage  {a) ;  in 


(a)  Provided  that  minors  are  pro-      curator,  or  guardian ;  otherwise  these 
perly    assisted    by    th^r    parents,      antenuptial  contracts  are  considered 
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which  we  may  depart  as  much  as  possible  from  the  community 

and  stipulate  for  some  benefit  for  one  or  other  (of  the  parties). 

Provided  that   we   cannot  stipulate  for  a  share  in   the   profits 

acquired  during  marriage   without  being  liable   for   the  losses. 

Such  a  transaction  is  called  by  the  jurists  Societas  Leonina^  and  may 

not  exist  by  law.  per  L  29.  §  2.  l.  30.  D.  pro  Socio.  §  2.  Instit.  eod, 

§  2.  Except  only  that  a  wife  may  stipulate  that  she  shall  have 

the  free  election  of  sharing  in  profit  and  loss  on  the  dissolution 

of  the  marriage  if  she  chooses,  or  otherwise  of  reclaiming  her 

property  brought  into  the  marriage.     Neostad.  de  pact,  antenupt. 

observ.  9.    Grot  Introd.  bk,  2.  ch,  12.  §  10.     See  also  Carpzov. 

defin.  forens.  part,  3.  comtit,  20.  defiji,  12.  which  is  allowed  to  the 

wife  alone  as  a  special  privilege,  contrary  to  the  common  law,  in 

order  that,  surviying  her  husband,  she  may  not  be  deprived  and 

bereft   of  her  own  property  in  his  lifetime,  through  the  fraud, 

injury,  or  loss  of  her  husband ;  and  this  is  construed  very  strictly  ; 

so  that  her  heirs,  if  she  dies  before  her  husband,  cannot  exercise 

this  right,  even  although  a  stipulation  has  been  made  to  that 

effect ;  for  what  has  been  permitted,  as  a  special  privilege,  to  one 

person  cannot  be  extended  from  the  one  case  to  the  other,  or 

from  the  one  person  to  the  other.    §  6.  Instit.  de  Jure  Naturali 

gent,  dt  civiL  I,  1.  §  2.  D,  de  constit.  princip.     And  so  it  was  held 

by  the  Supreme   Court  of  Paris   according   to   the   decision  of 

Desid.  Herald   remm,   judicat,  lib.   2.    cap,  18.    vfim.  6.  which 

must  be  understood  of  collateral  heirs  or  strangers  (onhemaaf/taalde)  ; 

for  with  regard  to  a  child  or  children  and  haeredes  suos  it  is 

considered  that  they  too  are  entitled  to  this  right  of  election ;  just 

as  it  is  also  understood  in  otlier  dotal  privileges,  because  these 

privileges  have  been  introduced  for  the  benefit  of  the  children  as 

well  as  of  the  wife ;  and  in  this  way  the  decision  of  the  Court 


to  be  clandestine  and  void.  See 
placaai  of  the  Emperor  Charles  of 
the  4.  Oct.  1540.  art.  17.  If,  however, 
the  parents,  guardians,  or  curator, 
were  present  at  the  execution  thereof, 
hut  have  not  subscribed  the  same,  I 
would  hold  in  favour  of  the  validity 
of  the  contract,  cum  con$en$\u  pa- 
rentum  taciiiLB  6ufficiat  per  hi.  §  1. 
B,  dt  tponsaJ.  et  I.  6.  Cod.  da  nupi. 
add,    Schomaker.  c<msif.  p,  2,  c,  39. 


n.  63.  And  these  antenuptial  con- 
tracts may  be  entered  into  orally  or 
in  writing.  See  Grot.  Introd.  h.  t. 
§  4  and  Schorer  ibid,  in  notisy  pro- 
vided we  bear  in  mind  the  Ordon.  of 
the  year  1716.  art.  48.  &  49 :  add. 
Uoll.  comult.  vol.  4.  co^is.  3d.  {^et  v.  d. 
Keeesei,  Th.  229.  Bed  vid.  contra  v.  d. 
Linden,  lib.  1.  cap.  3.  §  3.  Begts, 
Observ.  vol,  2.  obs,  35.— Tb.] 

0  2 


196 


OP   ANTENUPTIAL   CONTRACT. 


[Bk-IT. 


of  Paris  is  to  be  understood.  Joann.  Papon,  lib,  15.  arrest,  tit.  4. 
art.  12.  By  which  it  was  decided  that  this  right  of  election  is 
also  transmitted  to  her  heirs,  and  by  heirs  we  must  understand 
child  or  children  or  further  descendants  and  sui  haeredes  (If). 

[But  future  spouses  may  not  before  or  after  the  execution  of 
the  antenuptial  contract  benefit  each  other  by  any  secret  agree- 
ments, donations,  reciprocal  written  promises,  &c.  Nor  may 
they  promise  anything  to  the  relatives  of  each  other,  contrary  to 
the  contents  of  such  (antenuptial)  contract,  rid,  Groenew^.  ad 
L  4.  C.  de  dot.  j^^'o^^^*  Wesel.  ad  Nov.  ultr.  art,  8.  Zutph. 
2)ag.  409.] 

§  8.  But  (although)  community  of  property,  profit  and  loss  has 
been  excluded,  the  wife  may  nevei'theless  after  the  death  of  her 
husband  be  sued  for  half  of  the  debts  incun'ed  in  support  of  the 
household,  retaining  (however)  only  her  action  against  the  heirs 
of  her  husband,  if  there  are  any.  arg.  I  88. 1.  78.  §  2.  D.  dejure  dot. 
As  was  understood  by  the  Court  6.  Novemb.  1608,  in  the  case  of 
Coiuelis  Jacobsz.  linendraper,  ctnn  sociis,  contra  Mrs.  Maria 
Diei*t.  and  on  the  26.  March,  1607,  in  the  case  of  the  Countess 
van  Solms  against  several  of  her  creditors. 

§  4.  With  reference  to  the  stipulation  between  husband  and 
wife,  made  by  antenuptial  contract,  whereby  the  husband  is 
prohibited  from  encumbrancing,  moi-tgftging,  or  alienating  the 


(ft)  Voet.  depadis  dotaL  num,  54. 
decides  the  matter  in  this  way.  The 
question,  he  say  s,  arises  either  between 
the  heirs  of  the  wife  and  the  creditors 
of  the  husband,  or  the  heii's  of  the 
wife  and  the  heirs  of  the  husband. 
In  the  former  case  he  quite  agrees 
with  our  Author,  although  he  puts 
forth  this  opinion  as  if  it  were  some- 
thing oiiginal ;  and  in  the  latter  case 
he  follows  the  doctrine  of  Lambertus 
Goris.  advers,  trad,  3.  jmg.  m,  140. 
and  maintains  that,  from  the  nature 
of  the  contract,  this  condition  is 
transmitted  to  all  heirs,  both  strangers 
as  well  as  sui  heredesy  which  view  is 
adopted  by  almost  everyone.  And 
we  may  add  that  in  the  first  instance 
the  matter  must  be  decided  by  refer- 
ence to  the  preference  which  the  law 


gives ;  and  in  the  second  instance 
by  reference  to  the  conventions  alone 
made  between  the  parties.  But  I 
think  that  this  whole  distinction  can 
be  of  little  application,  for  in  case  of 
insolvency  the  wife  or  her  heirs  will 
readily  renounce  this  right  of  elec- 
tion, and  in  the  said  estate  there  will 
be  no  need  of  holding  a  judicium 
prce/erentuje  tt  concurreniia.  Byn- 
kershoek  gives  the  decisions  pro- 
nounced on  this  subject ;  qucest.  jur. 
priv.  lib.  2.  cap,  1.  and  says  of  this 
right  of  election,  Jiecepta  tarnen  mo- 
ribus  cat  iniquissima  ilia  mulitrum 
optioy  et  hanc  cum  maxime  de/endit 
Grotius  ob  matrimonii  favorem,  sed 
nullum  matrimonii  favor  apud  me 
tantus  esty  ut  ant  ratiofxcm  vincat  aut 
legem,*^  &c. 
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property  brought  into  themaiTiage  by  his  wife,  except  with  the 
consent  of  the  wife  and  the  like;  a  doubt  exists,  not  without 
reason,  among  the  commentators  whether  such  a  stipulation  is 
valid  in  law,  and  whether  a  mortgage  or  alienation  made  contrary 
to  this  stipulation  would  nevertheless  be  effectual  with  respect  to 
third  parties  ?  because  a  wife  is  considered  as  a  minor  and  stands 
altogether  under  the  guardianship  of  her  husband,  as  we  have 
fully  pointed  out  in  Bk.  1.  ch.  6.  §  7. 

Further,  the  common  law  of  nations  (jus  Gentium)  is  not  taken 
away  by  a  transaction  of  one  person  with  another  in  particular. 
I.  38.  D.  de  pact  which  rule  also  obtains  in  particular  Statutes  and 
customs,  where  anything  done  contrary  thereto  conflicts  with  good 
morals  or  the  dignity  of  the  husband  or  otherwise,  whence  mis- 
trust between  the  spouses  might  arise,  as  is  maintained  by  Bart. 
ad  d,  L  88.  num.  4.  5.  To  which  may  be  added  the  text  in  lege 
alia  causa  14.  §  leganier  D.  soluto  matrim,  where  Ulpian,  on  the 
question  whether  a  stipulation  whereby  a  husband  has  bound 
himself  by  antenuptial  contract  that  he  will  be  liable  not  only  to 
the  extent  of  his  means  but  also  beyond  it  in  solid um  is  valid, 
replies  in  the  negative,  on  the  ground  that  it  is  contrary  to  good 
morals  and  the  duty  and  dignity  of  the  husband;  upon  which 
Baldus  has  observed,  that  no  obligation  is  valid  whereby  the 
husband  is  deprived  of  the  honour  and  duty  which  the  wife  owes 
him.  "Wherefore  it  is  also  prohibited  by  law,  to  exact  security 
for  the  restoration  of  the  property  brought  into  the  marriage,  and 
if  security  has  been  given  the  sureties  will  not  be  bound,  tot. 
tit.  Cod.  ne  fidejussor,  dot.  dent,  d  ilA.  Bart.  &  D.D.  the  reason 
being  that  there  ought  to  be  no  mistrust  during  matrimony.  See 
Groeneweg.  d.  I.  abrogat.  ad  diet,  titulum  Cod. 

In  the  next  place,  according  to  general  custom,  the  husband  is 
without  any  distinction  as  much  entitled  to  the  free  administra- 
tion of  the  property  brought  in  by  the  wife,  as  of  his  own 
property.  [Neerl.  adv.  1.  c.  40.]  And  a  married  woman  may 
not  dispose  of  her  propeiiy  by  act  inter  vivos,  which  (rule)  also 
obtains,  even  where  the  community  in  goods,  brought  in  and 
acquired  by  inheritance,  has  been  excluded  by  antenuptial 
contract ;  for  the  husband  will  nonetheless  have  free  administra- 
tion of  the  property  brought  in  by  the  wife,  provided  that  on  a 
dissolution  of  the  marriage,  in   such   case,  the   alienation   and 
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diminution  of  the  property  falling  on  the  one  side  or  the  other  must 
be  made  good ;  which  custom,  as  affecting  the  honour  and  duty  to 
the  husband,  may  not  be  departed  from  pacta  by  his  wife.   Other- 
wise a  distrust  on  the  part  of  the  wife  might  arise  in  the  doty  of 
her  husband,  for  she  would  appear  not  to  trust  her  property  to  him 
to  whom  she  has  entrusted  her  body  and  person.    And,  although 
according  to  the  custom  of  the  country,  a  stipulation  that  between 
husband  and  wife  there  shall  be  no  community  of  property  is 
valid  ;  as  all  antenuptial  contracts  in  Holland  generally  stipulate  ; 
nevertheless  it  would  be  improper  and  contrary  to  good  morals, 
that  a  husband,  possessing  the  right  of  dignity  and  authority 
over  his  wife,  and  the  free  administration  of  his  wife's  property, 
should  be  restricted  j>acfo  in  the  said  administration ;  especially 
if  the  community  of  profit  and  loss  has  not  been  excluded  between 
husband  and  wife.     Which  is  of  such  effect,  that  the  administra- 
tion and  alienation  made  by  the  husband  of  his  wife's  property  is 
valid,  and  the  wife  can  only  reclaim  those  goods  which  on  the 
dissolution  of  the  mai*riage  are  still  unalienated  and  in  existence  ; 
saving  alone  the  right  of  the  wife  against  her  husband's  heirs,  for 
the  loss  sustained  and  the  deficiency,  and  also  the  further  privilege 
allowed  her  of  restoration  of  her  property  brought  into  marriage 
before  the  other  creditors  of  the  estate,  of  which  we  have  treated 
already  in  ch.  xiii.  §  4.  (c). 

Groenewegen  ad  L  80.  Cod.  de  jure  dot,  draws  the  following 
distinction,  that  if  a  wife  excludes  community  of  property  by 
antenuptial  contract  and  stipulates  for  the  free  return  out  of  the 
estate  of  her  property  brought  into  marriage,  this  will  be  effectual, 
only  with  reference  to  such  of  her  property  as  has  not  been 
alienated  or  mortgaged  by  her  husband  during  the  marriage ;  and 
that  with  reference  to  property  that  has  been  alienated  or  mort- 


(c)  We  must  take  this  with  some 
qualification  :  "Although  (says  Qro- 
tius,  bk.  1.  ch.  5.  §  24.)  the  husband's 
administration  over  the  property  of 
his  wife  extends  thus  far  by  the 
common  law  of  the  country,  the 
same  may,  nevertheless,  be  restricted 
in  two  ways,  to  wit :  by  antenuptial 
contract  and  jeparaitoJonoruw.**  [Cf. 
Schorer  ad  Grot.  1.  c.  and  v.  d. 


Keessel,  Th.  97.  98.— Tr.]  And  the 
administration  of  the  wife's  property 
having  been  forbidden  the  husband 
by  judicial  decree,  the  wife  can  cer- 
tainly institute  her  action  of  reclame 
against  third  parties  and  further 
possessors,  which  at  the  present  day 
is  beyond  doubt,  add.  Or,  pkUc, 
vol,  1.  fol,  376. 
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gaged,  she  has  only  an  action  against  her  husband,  or  his  heirs, 
for  the  restoration  thereof,  by  reason  of  the  general  law  of  com- 
munit3%     But  if  sbe  has  in   addition   expressly   prohibited    by 
antenuptial  contract  the  alienation  or  mortgaging  of  her  property 
by  her  husband,  in  such  a  case  the  alienation  or  mortgage  of  her 
property  made  by  her  husband  would  even  as  regards  third  parties 
be  considered  null  and  void.     There  is,  however,  no  ground  for 
such  distinction,  except  where  the  prohibition  (against  alienation 
and  mortgage)  has  been  publicly  proclaimed,  which  seems  to  be 
the  meaning  of  the  words  of  Grotius.  hk.  1.  r//.  6.  §  24.  referred 
to  by  Groenewegen,  where  he  says,  a  woman  may  stipulate  that 
her  husband  shall  not  have  the  administration  of  her  property, 
and  if  he  attempt  to  alienate  or  encumber  any  part  of  it,  she  may 
judicially  interdict  him.     Wherefore  on  this  subject,  because  of 
the  general  legal  guardianship  and  full  management  and  adminis- 
tration by  the  husband  over  his   wife's   property,  and  for  the 
reasons  already  mentioned,  the  most  probable  opinion  is  that  the 
alienation  of  the  wife's  property  by  the  husband,  notwithstanding 
the  stipulation  to  the  contrary,  will  hold  good  as  regards  third 
parties,  saving  an  action  to  the  wife  against  her  husband  or  his 
heirs ;  except  where  the  prohibition  against  alienation,  &c.,  has 
been  publicly  proclaimed,  or  otlierwise  any  mala  fides  has  been 
practised  therein ;  for  it  is  scarcely  possible  that  we  can  know 
what  contracts  have  been  privately  made  between  the  spouses. 
Which  should  also  hold  good  in  the  case  of  mortgage  or  hypothe- 
cation, except  where  a  special  privilege  has  in  this  respect  been 
allowed  the  wife  in  preference  to  all  other  creditors  of  the  estate, 
which  is  the  case  among  us,  as  has  been  mentioned  ante^  ch.  xiii. 
§14.     See  also  Neostad.  de  pact.  antenupL  observ.  21.    Joan  a 
Sande.  lib.  2.  tit.  6.  d^fin.  8.  vers,  si  tnulier. 

§  5.  Whatever  has  not  been  expressly  stipulated  in  the  ante- 
nuptial contract,  follows  the  said  community.  Grot.  Introd,  bk,  2. 
ch.  12.  §  11.  Neostad.  d.  tractat.  observ.  4.  23.  Coren.  observ.  30. 
(t  cons.  25.  I.  22.  D.  solut.  viatrim.  Pecc.  de  testam.  conjug.  lib.  1. 
cuf.  6.  \Neerl.  Adv.  vol.  1.  c.  9.]  Mantic.  de  tacit,  d;  amUg. 
c(mv.  lib.  8.  tit.  9.  num.  11.  Argentr.  ad  Consuetud.  Britann. 
art.  418.  Gloss.  1.  nxim,  5.  So  that,  even  although  community 
of  property  has  been  excluded,  there  will  nevertheless  be  com- 
munity of  fruits,  acquisitions,  profit  and  loss,  arising  during  the 
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marriage.  I,  9.  D.  pro  Socio.  Neostad.  pact,  antenupt.  observ.  4. 
As  was  also  understood  by  the  Court  in  the  case  of  Hendrik 
Jansz.  van  Berkel,  contra  Kryn  Gerritsz.  Landman.  19,  November, 
1619.  See  also  Joan  a  Sande.  lib.  2.  tit.  5.  def.  8.  Argentr.  d. 
art.  418.  Gloss.  1.  7mm.  7.  8.  And  if  the  conmionity  has  been 
excluded  by  antenuptial  contract,  not  entirely  but  only  in  a 
certain  respect,  as  for  instance,  where  mention  is  alone  made  in 
case  no  cliildren  ai'e  procreated  of  the  said  marriage,  community 
will  be  considered  to  exist  in  all  other  respects.  Coren.  decis.  30. 

§  6.  Where  mention  is  made  of  profit  and  loss,  or  the  same 
tacitly  becomes  common,  the  inheritances,  acquisitions,  or  similar 
profits  and  burdens  are  not  included.  I.  7.  8.  9.  10.  11.  D.  pro 
Socio.  Zypae.  Notit.  jur.  Belg.  de  jur.  dot.  in  verb,  plerumqu^. 
Coren.  consiL  18.  Christin.  ad  leg.  Mechlin,  tit.  16.  art.  18,  num. 
2.    [Weesel,  de  connub.  bon.  soc,  tr.  2.  C.  2.]  (d). 

§  7.  But  whether,  under  the  clause  of  profit  and  loss,  are  also 
included  suretyships,  which  a  husband  during  marriage  has  con- 
tracted for  others,  and  whether  a  w  ife,  or  her  heirs,  are  also  liable 
for  half  of  the  loss  occasioned  thereby,  is  doubtful.  And  on  this 
point  the  Court  of  Friesland  was  of  opinion  that  a  wife  is  not  so 
liable,  but  that  the  loss  must  be  borne  on  the  side  of  the  husband 
alone.  Sande.  lib.  2.  tit.  5.  def.  8.  And  this  should  in  strictness 
of  law  be  generally  so  observed,  vide  Barbos.  de  matrimonio.  ad 
I.  1.  D.  Bolut.  matrimonio.  part.  3.  num.  6.  dt  seq.  Pet.  Sanz.  lib.  2. 
de  honor,  divis.  cap.  13.  num.  12.  d;  seq.  in  as  much  as  it  is 
founded  on  this  maxim  tliat  in  strictness  and  by  the  custom 
of  some  places,  as  in  Friesland,  Gelderland,  and  elsewhere,  a 
husband  may  not  alienate  or  encumber  his  wife's  property  without 
her  consent.  Idem,  Sande.  lib.  2.  tit.  4.  def.  2.  and  his  becoming 
surety  is  regarded  as  being  somewhat  an  unnecessary  encum* 
brance.  But  seeing  that  the  grounds  of  our  marriages  in  Holland 
are  that  a  wife  stands  entirely  under  the  guardianship  of  her 
husband,  that  she  cannot  even  encumber  or  mortgage  her  own 
property,  but  that  her  husband  must  appear  for  her  in  law,  that 
he  administers,  alienates  and  mortgages  her  property,  or  other- 
wise deals  with  it  as  he  may  think  fit,  without  requiring  his  wife's 
consent  thereto  (as  we  have  observed  in  its  proper  place),  and 

{(l)  Con/,  amph  Sohorer  ad  manudud,  H.  Grot,  pag,  185. 
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that  the  husband  having  incurred  any  debts^  for  whatever  reason 
it  may  be,  the  wife  will  also  be  liable  for  the  same  without  her 
consent,  Grot.  Introd.  hk.  1.  ch.  6.  §  22.  it  will  accordingly  be 
considered  among  us  that  a  suretyship  entered  into  by  the 
husband  must  be  regarded  as  a  common  loss,  for  which  the  wife 
or  her  heirs  will  be  liable  to  the  extent  of  half,  and  further  also 
because  suretyships  have  been  introduced  for  the  benefit  of  com- 
mei*ce  and  the  maintenance  of  a  common  cause  among  men. 
And  just  as  the  husband  may  be  sui*ety  for  another,  some  one 
else  again  may  be  surety  for  him,  and  thus  the  credit  of  the 
common  estate  is  increased.  And  so  it  was  held  by  my  Lords 
and  the  Doctors  Reynier  Paanu\  Counsellor  of  the  Supreme 
Court ;  Gerard  Krovwm  and  Walter  de  liaad,  Counsellors  of  the 
Court  of  Holland,  as  Arbitrators,  in  tlie  case  between  the  heirs 
of  Ary  Jvrisz,  Beys  of  Schiedam,  plaintiffs,  and  the  heirs  of 
Katlina  Jemans,  his  wife.  But  others  have  thought  differently, 
so  that  there  is  a  difference  of  opinion  on  the  point. 

§  8.  A  man,  or  woman,  entering  into  marriage  with  a  widow  or 
widower,  having  children  by  the  first  mamage,  may  indeed  enter 
into  the  marriage  8impliciter(8legtlyk),  and  thereby  continue  in  com- 
munity of  property,  as  we  have  already  seen  ;  but  if  an  antenuptial 
contract  is  effected  between  them,  no  more  than  a  child's  portion 
can  be  stipulated  or  enjoyed  under  it.  /.  hac  edictali.  6.  Cod.  de 
secund.  nupt.  [de  lege  hac  edict.  Wesel.  ad  nov.  tdtraj.  art.  10.  and 
this  law  does  not  obtain  in  Gelderland.  Neerl.  Adv.  vol.  1.  cona. 
45.]  Coren.  obs.  80.  num.  29.  64.  iii  margine.  Neostad.  de  pact, 
antenvpt.  obserr.  4.  in  not.  in  verbis  portio  in  Jin.  Pecc.  de  testam. 
conjvg.  lib.  2.  cap.  18.  num.  8.  And  not  only  that  the  second  spouse 
of  a  widow  or  widower,  having  children  by  the  first  marriage,  may 
not  enjoy  more  by  antenuptial  contract,  will,  donation,  or  other- 
wise, than  a  child's  portion,  but  also  that  to  his  or  her  children 
by  the  first  marriage,  parents  or  others,  no  more  than  such  child's 
portion  may  be  bequeathed  or  promised.  Juxta  I.  8.  D.  de  donat. 
inter  vir.  dt  uxor.  I.  servo  legato.  §  si  testator.  D.  de  leg.  I  del.  Sejns 
d'  Agerius  27.  D.  ad  leg.  falcidiam.  Whatever  has  in  excess  of 
this  been  bequeathed  or  given  to  the  second  spouse  will  go  to  the 
sole  benefit  of  the  children  of  the  first  marriage.  Novell.  22.  cap. 
27.  As  was  held  by  the  Supreme  Court  in  the  case  of  Adriana 
de  Ruysser,  living  at  Ter  Veer,  plaintiff  in  appeal,  contra  Jacob 
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Pietersz.  defendant,  81.  June,  1620;  and  between  Philippus  de 
Bakkere,  suing  under  arrest  and  plaintiff,  contra  Anthonis  Tysius, 
S.  June,  1684.  Consult.  &  Advys.  Amsterdam  9rd  voL  cons,  86.  (e). 

But  whether  we  may  bequeath  to  the  children  begotten  of  the 
second  marriage  more  than  the  said  child's  portion,  and  whether 
the  said  law  also  applies  to  them,  it  has  been  understood  that 
the  said  law.  {.  hac  edictali  6.  Cod.  de  secund.  nupt,  does  not  prohibit 
this ;  and  natural  affection  for  the  children,  both  of  the  first  and 
the  second  marriage,  and  among  them  for  the  one  more  than  the 
other,  removes  all  (suspicion  of)  fraud,  so  that  something  may 
well  be  bequeathed  to  them  as  a  prelegacy.  per  text.  L  fin,  D.  ». 
de  his  quib,  tit  indign.  And  the  children  of  the  first  marriage 
have  nothing  to  complain  of,  if  they  are  not  prejudiced  in  their 
legitimate  portion,  arg,  Novell.  22.  cap.  ut  junct.  I.  6.  Cod.  de 
inoff.  donat.  Nov,  92.  dt  aiUh.  iinde  dt  si  parens,  subject.  I.  6.  Cod. 
de  inoff.  testam.  And  so  it  is  generally  understood.  See  Gabriel. 
conclus.  lib.  2.  conclns.  18.  num.  80.  Jacob.  Cancer,  lib.  8.  var. 
resolut.  cap.  2.  num.  197.  vers,  an  autem  mater.  Mantic.  de  tacit,  d 
ambig.  conven.  lib.  12.  tit.  88. 7uim.  9,  Joan  a  Sande.  lib,  2.  tit.  8. 
def.  6.     Andr.  Gail.  lib.  2.  obs.  82.  fium.  9. 

§  9.  Any  one  having  been  left  a  child's  portion  by  antenuptial 
contract,  and  any  of  the  children,  or  even  all  the  children  by  the 
first  marriage  dying  during  the  second  marriage,  a  question  may 
arise  whether  and  how  the  said  child's  portion,  upon  the  death 
of  the  mother  or  father  of  the  children,  is  to  be  computed  as 
between  the  survivor  and  the  heirs  of  such  mother  or  father? 
And  it  is  understood,  that  such  child's  portion  must  be  computed 
according  to  the  number  of  children  living  at  the  time  of  the 
(said)  death,  whether  these  be  many  or  few ;  since  an  antenuptial 
contract,  in  so  far  as  it  deals  with  a  matter  of  inheritance,  has 
the  force  of  a  last  will,  which  is  confirmed  by  death.  I.  5.  Cod.  de 
pactis  convent,  super  dotem.  and  then  only  begins  to  take  effect, 
except  where  it  has  been  expressly  stipulated  otherwise,  with 
respect  to  which  time  is  also  computed  the  loss  which  the  children 
of  the  first  marriage  happen  to  sustain  through  the  second 
marriage.  Novell.  22.  cap.  28.  and  so  likewise  of  the  legitimate 
portion  of  the  cliildren.  I.  6.  Cod.  de  inqffic.  testam.  upon  which  is 

(e)  Add.  Loonius.  BecU,  caeu,  113.  4^  Mr.  Boel,  ibid. 
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also  founded  the  said  L  hoc  edictali  6.    Cod.  de  secund.  ntipt.  vers. 
Ha  tamen.    In  the  next  place^  the  children  of  the  second  marriage 
are  counted  together   with   tlie   children  of  the  first  marriage, 
in  order  to  compute  and  find  out  the  said  child's  portion,  and  in 
redaction  thereof.  Novell.  118.  cap.  1.    And  accordingly  it  also 
follows  that  hy  the  predecease  of  any  of  the  children  of  the  first 
or  second  marriage,  the  said  child's  portion  will  be  increased  and 
enlarged,  arg.  I.  10.  D.  de  Reg.  Jur.  I.  unic.  §  4.  Cod.  de  caduc. 
toUend.  L  65.  §  ult.  D.  pro  Socio.    However,  if  all  the  children 
are  deceased,  seeing  that  the  spouse  at  the  time  of  making  the 
antenuptial  contract  had  in  contemplation  (and  the  last  will  was 
founded  upon  this  supposition)  that  a  child  or  children  would  be 
left  surviving,  and  did  not  wish  to  exclude  his  or  her  heirs  any 
further  or  otherwise,  and  moreover  that  by  the  predecease  of  all 
the  children  the  stipulation  in  the  antenuptial  contract  has  come 
to  cease  through  an  unexpected  event  not  contemplated  or  men- 
tioned therein,  such  case  must  as  a  caaus  omissus  be  settled  and 
decided  according  to  the  common  law  of  the  country ;  so  that 
community  of  property  would  in  such  instance  take  place  as  if  no 
antenuptial  contract  had  been  made.  arg.  I.  27.  §  pactus  (i  ibi  DD. 
Accordingly  the  said  estate  would  have  to  be  divided  into  two 
equal  portions,  or  otherwise   considered   as  if  one   child  had 
remained  surviving,  which  comes  to  the  same  thing.     See  Jacob 
Maestert.  tract,  de  secwnd.  nupt.  quaest.  62.  &  68.  (/)• 


(/)  Mr.  Cos,  in  his  discourse  over 
tho  /.  hoc  edictali   Cod.   de  secund, 
nupt.  §  5.  observes  that  our  Author 
has  in  the  whole  of  this  §  9.  strayed 
from  the  right  path.    Let  us  note 
what  he  says  concerning  the  lex  kac 
edictali:  *'l/  all  the  children  are  dead, 
and  the  spouse  who  Jias  entered  into  the 
Kcond  marriage  dies  without  children  y 
the  child's  portion  mil  he  the  legal  half 
of  the  property  of  the  deceased,"  with- 
out any  deduction  or  addition.   Holl. 
Consult.  3.  st.  1 .  d.  quaest.  6.  d:  vol.  4. 
Cons.  273.     Because  the  stipulation 
of  a  child's  portion  includes  a  divi- 
sion, which  it  is  contemplated  by  the 
antenuptial  contract  will  take  place, 
and  that  the   second   spouse  shall 
not  he  entitled  to  the  whole     and, 


further,  because  in  case  of  doubt  it 
is  best  to  choose  a  middle  course  and 
follow  what  is  most  equitable,  as  it 
would  be  hard,  on  the  ground  of  such 
a  stipulation  on  marriage,  to  deprive 
the  relations  of  the  entire  inheritance. 
Vide  Wass.  prad.  Not.  n.  16.  n.  57. 
Maestr.  q.  63.  Voet.  d.  t.  n.  129. 
Consequently  van  Leeuwen,  in  cens. 
for.  lib.  1.  cap.  12.  w.  15.  Boonan- 
Butch  Law  h.l.  very  erroneously  puts 
it  that  thereby  a  casus  onnissus  arises, 
and  community  of  property  takes 
place,  &c.  This  may  indeed  be  true 
(observes  Cos)  where  the  second 
spouse  has  not  brought  a  penny  into 
the  marriage  (upon  what  ground 
this  rests  is  unknown  to  me),  but  the 
remarried  spouse  alone  has  brought 
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§  10.  If  one  of  the  spouses  have  committed  adultery,  everythmg 
that  would  otherwise  have  been  enjoyed  by  him,  or  her,  under  the 
Common  Law  or  by  antenuptial  contract,  will  after  judicial 
sentence,  org.  L  176.  D.  de  Reg.  Jur.  be  forfeited  for  the  benefit 
of  the  innocent  spouse.  Politic.  Ordon.  art.  18.  in  verb,  als  andernm 
naar  Regten.  jnnct.  Novell.  117.  cap.  8.  §  2.  cap.  9.  §  4.  as  is 
more  fuUy  treated  of  in  its  proper  place,  [rid.  supra,  lib.  1.  cap.  15. 
§  1.  rf  infra,  cap.  27.  §  8.]  (g). 

§  11.  Although  it  is  provided  by  the  written  laws  that  we  may 
not  acquire  an  inheritance  by  agreement,  /.  pactum,  quod  dotali 
15.  Cod.  de  pact.  I.  4.  Ci)d.  de  inutilib.  stipul.  [v.  supra ^  8,  2.  13.] 
and  a  contract  for  a  future  inheritance  cannot  exist  in  law  ;  I.  61. 
D.  de  verb,  oblig.  see  Maestert.  de  Just.  Rom.  leg.  lib.  1.  dubit. 
40  dt  seq.  nevertheless,  by  the  custom  of  these  countries,  a  dis- 
position may  be  made  of  all  property,  also  of  a  future  inheritance, 


in  all  the  property  ;  for  if  he  then 
takes  by  community  or  a  child's 
portion,  it  will  amount  to  the  same 
thing  (I  think  not,  since  he  first 
acquires  a  half,  and  then  in  addition 
a  filial  portion,  if  community  or  the 
common  law  of  the  country  takes 
place,  as  he  would  otherwise  only 
acquire  the  filial  portion  alone.  How- 
ever, it  seems  from  what  follows 
that  Cos  h»  I.  understands  by  com- 
munity the  estate  of  the  remarried 
spouse),  and  that  only  if  the  com- 
munity of  goods  has  been  excluded, 
for  otherwise  he  would  have  to  get 
the  child's  portion  in  addition  to  the 
community,  and  in  this  way  three- 
fourths  of  the  whole  estate.  But  if 
both  the  spouses  have  brought  pro- 
perty into  the  marriage  the  greatest 
])0S6ible  absurdity  would  arise  if  the 
doctiine  of  van  Leeuwen  be  accepted. 
Nay,  more,  it  would  embrace  an  in- 
consistency; for  suppose  that  a 
widow,  having  children  by  a  previous 
marriage  and,  excluding  the  com- 
munity, brings  into  the  marriage 
f.  10,000  and  the  husband  f.  12,000. 
If  now  the  husband  is  to  enjoy  com- 
munity of  property  as  to  his  child's 


portion,  he  wiU  have  to  pay  out 
f.  1,000,  as  he  ought  to  benefit, 
beyond  the  retention  of  his  own  pro- 
perty, to  the  extent  of  f.5,000  (that  is 
if  only  one  child  of  the  first  marriage 
be  left  surviving) ;  and  if  this  had 
happened  without  excluding  the 
community  he  would  have  to  lose 
f.  1,000  of  his  own  capital  brought 
in ;  but,  according  to  our  view,  and 
in  fact,  he  ought  to  receive  out  of 
his  wife's  share  the  exact  half,  ue, 
f.  5,500,  and  therefore  altogether 
with  his  own  share  f.  16,500,  which, 
says  van  Leeuwen,  amounts  to  the 
same  thing;  but  who  does  not  see 
that  this  is  an  error?  Besides, 
through  the  predecease  of  the  chil- 
dren, a  casus  omissus  does  not  always 
arise.  For  if  by  antenuptial  contract 
the  community  in  all  cases  is  ex- 
cluded, who  shall  say  that  a  casus 
omissus  arises  whether  the  husband 
or  wife  dies  fii'st,  or  whether  any 
children  of  the  marriage  are  left 
surviving  or  not  ?  add,  Yoet  d,  t 
n.  129. 

(g)  Add,  Grot.  Introd.  bk.  3.  ch  21. 

511. 
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by  antenuptial  contract,  just  as  by  last  will.  Polit.  Ordon.  art.  29.  in 
fin,  in  verb.  Huwelyksche  Voorwaarden.  Andr.  Gail.  lib.  2.  obs.  126. 
num.  6.  Berlich.  |)arf .  2.  conclas.practicab.  cap.  51.  Since  in  this 
way  the  inheritance  cannot  properly  be  said  to  be  transmitted  by 
agreement,  as  is  observed  by  Neostad.  observ.  rer.jud.  2.  in  not.  in 
pr.  provided  that  the  stipulations  as  to  future  inheritance,  made  in 
an  antenuptial  contract,  be  not  irrevocable,  and  that  they  have  the 
same  effect  as  in  a  last  will.  l.  5.  Cod.  de pact,  convent,  snperdotem. 
which,  just  as  last  wills,  may  be  revoked,  and  therefore  do  not 
also  hinder  the  free  testamentary  disposition ;  [not  even  where  the 
bride  or  bridegroom  has  by  antenuptial  contract  expressly  pro- 
mised not  to  dispose  by  last  will  contrary  to  the  tenor  of  the 
antenuptial  contract.  Neerl.  Adv.  1.  c.   18.]  {h). 

But  it  must  be  observed  that  antenuptial  contracts  have  not  the 
force  of  last  wills,  in  such  a  way  that  they  would  prevent  the  im- 
mediate or  subsequent  successors  and  descendants  from  disposing 
by  testament,  or  otherwise,  of  the  said  property ;  but  if  they  have 
been  so  framed,  they  will  then  only  take  place  and  have  full 
effect,  if  it  does  not  appear  to  have  been  otherwise  disposed  of  by 
last  will  of  the  children,  or  of  those  who  in  the  meantime  were 
concerned  therein.  See  Coren.  Observ.  20.  num.  16.  dt  seq.  dk 
consil.  9.  num.  45.  dt  seq.  Neostad.  de  pact,  antenupt.  observ.  1. 2. 
<6  ibi  notat.  Pecc.  d^  testam.  conjug.  lib.  1.  cap.  6.  man.  2.  Wesen- 
bec.  paratit.  D.  de  pact,  dotal,  ntun.  4.  Fab.  ad  Cod.  lib.  5.  tit.  9. 
defin.  6.  Boer,  d^cis.  204.  Tessaur.  decis.  226.  Everhard.  consil. 
128.  cf  consil.  119.  num.  1.  2.  Fred,  a  Sande.  ad  consuetud.  feud. 
Gelrue.  tit.  2.  cap.  8.  Carpzov.  defin.  forens.  part.  2.  Constit.  48. 
defin.  1.  2.  5.  6.    Joan  a  Sande,  lib.  2.  tit.  2.  defin.  7. 

§  12.  Moreover,  it  should  be  observed  that  an  antenuptial 
contract  cannot  be  annulled  otherwise  than  by  last  will,  and  revo- 
cation or  canceUation  by  both  the  spouses  jointly.* 


(A)  Conf,  Cos.  vtrh.  p.  162.  Was- 
aenaar  j)rad.  not.  cap.  16.  num,  22. 
Lybrechts  B.  V.  vol,  1.  p.  114.  &  A. 
in  CeM,  for.  p.  1.  Hh.  1.  cap.  12. 
num,  11. 

•  [Where  by  the  terms  of  an  ante- 
nuptial contract  it  was  stipulated 
that  there  should  be  community  of 
property,  subject  to  this  exception, 


however,  that  certain  property  be- 
longing to  the  wife  in  her  own  right 
should  be  vested  in  trustees  (ap* 
pointed  for  that  purpose  by  a  separate 
deed  of  even  date  with  the  ante- 
nuptial contract)  as  the  sole  and 
separate  property  of  the  wife,  the 
interest  to  be  duly  paid  to  her,  and 
the  property  so  vested   to  be  not 
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In  which,  however,  there  is  this  inconyenience ;  that  the  same 
last  will  being  afterwards  revoked  by  one  of  the  spouses  (and 
consequently  everything  contained  therein  becoming  null  and  void), 
the  antenuptial  contract  will  thereby  be  considered  as  restored  to 
its  former  full  force  as  if  it  had  never  been  annulled,  so  that  we  can 
never  be  sure  of  such   revocation  and  cancellation.     And  such 
restoration  may  not  only  be  made  secretly  by  either  of  the  spouses, 
but  even  after  the  death  of  one  of  them  it  is  still  in  the  power  of 
the  suiTivor,  although  the  antenuptial  contract  had  been  pre- 
viously  annulled  by  mutual  last  will,  to  revoke  such  will  and 
render  it  again  null,  and  to  adhere  as  far  as  regards  himself,  or 
herself,  to  the  antenuptial  contract ;  such  was  the  opinion  of  the 
Court  of  Holland  in  the  case  of  Hendrik  Meyts,  as  husband  and 
guardian  of  Lady  Adriana  van  Naaldwyk,  contra  the  Honourable 
(Jonkheer)  Balthasar,  and  Guido  van  Gistelen,  on  the  8rd  July, 
1609.  and  of  the  Supreme  Court,  81.  July,  1610.     [If  an  ante- 
nuptial contract  is  revoked  without  more  (mnpelyk)  by  last  will, 
but  no  disposition  contrary  to  the  antenuptial  contract  is  however 
made  by  the  will,  the  property  will  not  by  this  simple  revocation 
become  common  on  the  death  of  one  of  the  testators,  but  will  go 
as  provided  in  the  antenuptial  contract.]     In  order  to  prevent  this 
uncertainty,    some*  deem   it   safer  that  we   should  make  such 
revocation  not  by  will  but  by  deed  of  agreement  executed  before 
a  notary  and   two  witnesses.    Which  seems  not  to  be  without 
some  force,  since  all  transactions  are  effectually  put  an   end  to 
in  the  same  way  in  which  they  have  been  entered  into.  L  85.  P. 
de  Reg.  Jur.     But  in  as  much  as  the  community  of  property, 
established  by  the  common  law  of  the  land,  having  been  once 
excluded  by  antenuptial  contract,  cannot  again  be  introduced  by 
a  subsequent  agreement,  and  as  the  spouses  (with  the  exception 
of  the  already  executed   antenuptial  contract)   cannot  bequeath 
or  give  each  other  any  gifts,  privileges,  or  anything  else  whatever, 
except  by  way  of  last  will,  as  will  be  treated  of  more  fully  in  the 
following  chapter,  facit,  L  6.  Cod.  dc  donat,  antennpt,  dc  tot.  tit. 

otherwise  disposed  of  than  by  last  by  the  wife  after  marriage,  nor  by 

wUl,— it  was  held  by  the  Supremo  the  husband  and  wife  jointly.    Bum- 

Court  of  the  Cape  of  Good  Hope  that  sine  <fc  Another  vs.  Mulder  H  Uxor. 

this  appointment  of  trustees  for  the  1  Menz.  162.— Tr.] 
above  purposes  could  not  be  revoked 


Ch.  XXIV.]         [GBOT.  11.  12 :    CENS.  FOE.  1.  12.]  JioT 

rfg  donat.  inter  virum  <£  uxor  em  (i),  this  suggestion  is  entirely 
useless.  See  Groeneweg.  de  legib.  abrogaL  ad  L  11.  Cod,  ad 
Sc.  VeUejan.  Jb  ibi  D,D,  And  in  any  case  he,  who  has  by  way  of 
mutual  deedy  and  as  it  were  by  contract,  irrevocably  annulled  his 
antenuptial  contract,  may  be  relieved  against  it  by  means  of 
request  civil,  and  the  antenuptial  contract  restored  to  its  former 
state.  As  was  understood  by  the  Supreme  Court  in  the  case  of 
G^ertjen  Jansz.  wife  of  Hendrik  Jansz.  contra  the  said  Hendrik 
Jansz.  SO.  June,  1609. 

It  may  also  be  asked  whether,  if  community  of  property  has  been 
excluded  by  antenuptial  contract,  the  community  of  property  will 
again  take  place  by  the  simple  revocation  and  annulling  of  the  said 
antenuptial  contract,  as  if  no  antenuptial  contract  had  been  made? 
It  is  considered  that  once  departure  from  the  common  law  and  the 
community  created  thereby  has  been  made,  community  cannot  again 
take  place,  and,  if  the  spouses  wish  to  benefit  each  other  in  any  way, 
they  must  do  so  expressly  by  some  other  disposition  or  last  will. 
So  that  by  the  revocation  of  the  antenuptial  contract  all  the 
benefits  secured  thereby  will  indeed  cease,  but  by  no  means  can 
any  benefit  be  acquired  thereby,  unless  the  same  is  given 
expressly  by  last  will.  arg.  tot.  tit.  de  Donat.  inter  vir.  <k  uxor. 
And  so  it  has  been  often  understood.  See  Ann.  Robert.  Rer.  Jud. 
lib.  4.  cap.  1.  Christin.  ad  leg.  Mechlin,  tit.  9.  art.  11.  nuvi.  12. 
in  notis.  Frederic  a  Sande.  de  feud.  Qeld.  tract,  tit.  2.  cap.  3. 
num.  15.  Goris.  Advers.  tract.  1.  cap.  8.  num.  4.  <C  seq.  In 
which  sense  is  to  be  understood  what  has  been  observed  by 
Groenewegen.  ad  I.  11.  Cod.  ad  Senatus  Consult.  VeUejan.  See 
also  Coren.  corml.  26. 

§  13.  The  doctrines,  so  carefully  treated  of  by  the  written  laws 
concerning  marriage-gifts,  morning-gifts,  &c.,  have  among  us 
very  little  or  no  place;  but  the  antenuptial  contract,  and  the 
stipulations  made  before  marriage,  must  with  us  be  observed  in 
every  respect ;  and  if  no  stipulation  or  contract  has  been  made 
before  the  consummation  of  the  marriage,  the  said  common  law 
of  the  country  applies,  by  which  all  the  property  is  held  in  common 
between  husband  and  wife.*     See  Gudelin.  de  jure  noviss.  lib.  1. 

(»)   Vxd.  tamen.  De  Haas,  meutv     notaiial  antenuptial  contract  before 

HolL  Consult,  pag.  643.  the  magistrate   of  Simon's   Town. 

*  [A.  and  B.  entered  into  a  non-      The  Supreme  Court  ordered  a  notaiial 
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cap,  8.  vers.  ult.  &  Zypae.  Not.  Jur.  Belg.  tit.  dejur.  dot.  Grot. 
Introd.  bk.  2.  ch  12.  §  11.  12.  Vinn.  ad  §  3.  Instit.  dc  Don^t. 
num.  7.  (k).  Except  only  that  the  jewels  given  by  the  bridegroom 
to  the  bride  on  marriage  or  as  a  morning-gift,  between  pei'sons  of 
rank,  are  considered  and  allowed  as  it  were  by  a  tacit  stipula- 
tion to  belong  to  the  wife,  especially  if  the  commimity  of  property 
has  been  excluded.  Consult.  &  Advys.  vol.  2.  cans,  207.  and  the 
wife  receives  her  marriage  property,  which  she  has  contracted  to 
have  free,  with  or  without  the  fruits  as  it  may  be  actually  found, 
and  no  expenses  incurred  by  the  survivor  during  marriage  are 
allowed  to  be  deducted,  even  although  they  were  made  for  the 
improvement  of  the  property,  or  the  recovery  of  the  fruits. 
Neostad.  de  pact.  antetiKpt.  ohserv.  20.  in  Jin. 

§  14.  For  this  reason  also  gifts  and  presents  between  husband 
and  wife  will,  among  us,  be  of  no  effect,  tot.  tit.  D.  <£  Cod.  de 
donat.  inter  viriun  dk  uxorem.  But  if  however  a  husband  has 
given  anything  to  his  wife,  or  a  wife  to  her  husband,  and  persisted 
therein  until  death,  such  a  gift  as  partaking  of  the  nature  of  a 
donation  mortis  causa  may  in  this  way  take  effect.  I.  82.  §  2.  ^  3. 
D.  de  do7iat.  inter  vir.  et  uxor.  I.  25.  Cod.  eod.  Mantic.  de  ambig* 
conv.  lib.  21.  tit.  7.    Grot.  Introd.  bk.  8.  ch.  2.  §  9.  * 

In  like  manner,  whatever  the  wife  has  expended  on  any  office, 
employment,  or  dignity,  for  her  husband,  remains  effectual,  so 
far  as  it  was  necessar}'  in  support  of  the  marriage.  I.  4.  cum  seq* 
D.  de  donat.  i7iter  vir.  d  uxor. 

Likewise  the  clothes  and  jewels,  which  the  husband  gives  for 
the  attire  and  ornament  of  his  wife,  are  considered  to  have  been 
properly  given  and  received,  so  far  as  they  do  not  exceed  the 
fitness  and  circumstances  of  the  husband,  arg.  I.  18.  I.  40.  &  seq. 
eod.  Mantic.  de  amUg.  convent,  lib.  22.  tit.  4.  dktit.  6.  Costuymen 
of  Antwerp,  cap,  41.  art,  58.t 


deed  to  be  entered  into  and  executed, 
embodying  the  terms  of  the  irregular 
antenuptial  contract,  such  deed  to 
have  all  the  effects  of  an  ante- 
nuptial contract,  except  as  to  cre- 
ditors who  became  such  botweeirtho 
date  of  the  marriage  and  the  fresh 
registration.  Ex  parte  Purchase  and 
Wife,  3.  Juta.  84.  Cf.  Twtntyman  vs. 
Hetvittf  1  Menz,  156.  In  re  Moolmnn^ 


1  Juta.  25.— Tr.] 

{k)  With  respect  to  Dowry  {poua" 
rien)  see  Mr.  E.  van  Zurck  in  Cod, 
and  Mr.  van  der  ScheUing  in  the 
note  thereon,  pag,  m,  237. 
*  [Gf.  V.  d.  Keessel.  Th.  486.— Ta.] 
+  [Cf.  Voet.  23.  3.  2.  Mackeldeii 
Systema  Juris.  §  529.  See  further  on 
the  subject  of  Antenuptial  Contract, 
van  der  Keessel.  Th.  227—265.  Tr.] 
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OF   ESPOUSALS.    {TROUWBELOFTEN.) 
[GROT.  I.  5.  §  15  IN  FIN.    GENS.  FOR.  I.  11.] 


Secfc. 

1.  Edpoosals  defined.    How  made, 

and  of  what  effect  at  the 
present  day. 

2.  Legal  causes  for  non-observance 

of  such  espousals. 

3.  Whether  a  secret  espousal,  with- 

out the  knowledge  and  con- 
tiury  to  the  wish  of  parents, 
is  valid. 

4.  Account  of  the  suit  between 

Gerard    Bikker,     Sheriff    of 


Sect. 

Muyden,     and    Miss    Alida 
Koninks. 
0.  Of    fraudulent    pretension    of 
means  made  in  bad  faith  by 
the  bridegroom. 

6.  Of  elopement   and  licentious 
conduct  by  one  of  the  parties. 

7.  Of  natural  defect,  subsequent 
mutilation,  or  deformity. 

8.  Of  prescription. 


§  1.  Espousals  (Tronwhehften)  are  a  mutual  agi'eement  and 
promise  of  a  future  marriage.  I.  1.  /).  dc  sponsalih.  Such  a 
promise  is  confirmed  and  ratified  like  all  other  transactions  which 
are  completed  by  mutual  consent ;  /.  2.  J),  cod.  and  is  mostly 
confirmed  by  a  token  on  both  sides,  generally  by  a  piece  of  money 
or  a  coin  of  uncommon  value,  which  is  called  a  mai'riage  penning. 
arg.  L  5.  Cod,  de  sponsalib.  But  this  is  not  essential,  for  the 
betrothal  will  be  good  without  it,  and  by  production  of  it  the 
promise  of  marriage,  in  the  absence  of  further  evidence  or  proof, 
Mill  not  be  admitted.  A  promise  of  mamage  has  at  the  present 
day  this  effect,  that  we  may  not  recede  from  it  without  the  consent 
of  our  betrothed,  but  must  perform  such  promise  or  agreement, 
and  the  promised  marringe  must  be  consummated,  the  unwilling 
party  being  compelled  thereto  by  imprisonment  and  confinement. 
Everhard.  consil.  178.  num.  7.  cum.  seq.  Christ.  t'oL  3.  decis.  124. 
H.  44.  Zanch.  de  matrimonio.  lib,  1.  disput.  29.  num.  4.  Gutier. 
de  jurament,  confirm,  part.  1.  cap.  51.  num.  4.     Perez,  ad  tit.  Cod. 
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de  sponsaL  num,  9.  10.  Especially  where  a  young  woman  lias, 
after  a  promise  of  marriage,  been  seduced  or  become  enceinte,  as 
was  held  by  the  magistrates  of  Leyden  in  April  1655,  between 
Daniel  Bateman  and  Elizabeth  van  der  Wyde,  in  which  sentence 
expressly  appeal's  this  clause :  '*  The  magistrates  having  first 
heard  the  evidence  of  the  plaintiff  that  she  had  been  seduced  by 
the  defendant,  and  that  she  doubted  whether  she  was  not  pregnant 
in  consequence  thereof,  condemn  the  defendant  to  marry  the 
plaintiff  in  facie  ecclesiae,  dc.'^  So  that  if  a  person  be  condemned 
to  marry  a  young  woman  seduced  or  impregnated  by  him,  he  will 
not  be  heard  in  appeal  against  such  decree  after  expiration  of  the 
time  for  appeal  {fatalia  appellationiB).  Neostad.  suprem.  Car, 
Hollund.  decis.  52.* 

§  2.  Unless  a  legal  cause  for  departing  (from  such  promise) 
should  inteiTene,  or  a  minor,  for  certain  reasons,  should  be  relieved 
against  it  henejicio  restitutionis  in  integrum;  and  what  these  reason- 
able and  legal  causes  are,  is  generally  treated  of  by  the  DD.  ad  L  5. 
Cod.  de  sponsalih.  '  See  Zanch.  de  matnmonio,  lib.  1.  disput.  48. 
Gutier.  tract,  cod.  cap,  24.  cum  seq.  Mantica.  de  amhig.  convent, 
lib.  3.  tit.  17.  Henoch,  de  arbitr.  jud.  cos.  455.  Christin.  vol.  3. 
decis.  124. 7ium.  8.  cum  seq. 

§  3.  With  us  the  principal  reasons  for  not  observing  espousals 
are,  first.  If  a  son,  although  he  be  of  age,  has  given  a  secret 
promise  (of  marriage)  without  the  knowledge  of  his  parents,  he 
cannot,  at  the  present  day,  be  very  well  compelled  to  perform  his 
promise,  against  the  will  of  his  parents,  if  he  prefers  to  obey 
them.     Zanchez.  de  matrimonio.  lib.  1.  disputat.  13.  num.  1.    As 


*  [By  the  civil  law  spotualia  or 
espousals  gave  no  right  of  action  for 
performance  of  the  marriage.  Mac^ 
keldeiis  Systema  Juris,  §  504.  But,  as 
stated  in  the  text,  the  unwilling 
party  could  by  Boman-Dutch  law  be 
judicially  compelled  to  enter  into  the 
marriage.  Hence  in  the  year  1832 
the  Supreme  Court  of  the  Cape 
Colony  decreed  that  a  defendant, 
who,  after  a  promise  of  marriage, 
had  carnal  knowledge  of  the  plaintiff, 
should  marry  her  in  facie  cedes iae, 
Joosteii  vs.  Grohbelaar,  1.  Menz.  Rep. 
149.    The  absurdity  of  such  a  law  is 


apparent.  A  man  may  be  ordered 
to  marry  a  woman,  and  immediately 
after  the  marriage-  ceremony  he  may 
desert  her,  thereby  frustrating  the 
very  object  of  the  marriage.  Ac- 
cordingly by  order  in  Council  a.d. 
1838,  §§  19.  20.  this  right  of  action 
for  due  completion  of  the  promise  of 
marriage  has  been  abolished  at  the 
Cape  of  Good  Hope,  and  likewise  in 
the  Transvaal  by  Ordinance  No.  3.  of 
1871.  §  17.  An  action  for  damages 
for  breach  of  promise  of  marriage  is 
now  the  only  remedy  left  to  a  com- 
plainant.—Tk.] 
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has  been  often  decided,  and  now  recently  held  by  the  Supreme 
Court  in  the  case  of  Gerard  Bikker,  Sheriff  of  Muyden,  assisted 
by  his  father  Andries  Bikker,  old  Burgomaster  of  the  town  of 
Amsterdam,  plaintiffs  in  Appeal,  contra  Alida  Koninks,  on  the 
27.  May  1651.  But  (as  to  the  question)  whether  the  bare 
opposition  of  the  parents  would  be  sufficient,  without  their  being 
required  to  give  any  reasons,  and  whether  it  can  be  extended  so 
fi\r  that  the  promissor  will  be  freed  and  released  therefrom  in  foro 
conscientiaCf  as  it  is  said;  or  whether  he  can  thereby  engage  himself 
in  the  meantime  to  a  third  person,  this  would  be  unreasonable 
and  contrary  to  the  canon  law,  to  which  at  the  present  day  we 
attach  great  weight  in  matrimonial  causes.  In  like  manner  the 
words  of  the  said  decision  also  seem  to  imply  this,  that  thereby  the 
said  Miss  Koninks  was  ordered,  not  entirely,  but  for  the  present, 
not  to  avail  herself  of  the  said  promise  of  marriage.  In  which 
case  there  were  also  several  points  of  interest,  it  being  the  subject 
of  conversation  throughout  almost  the  whole  country;  and 
among  the  Doctors  of  the  law  a  sharp  controversy  arose  whether 
(just  as  in  the  case  of  minors,  clandestine  and  secret  promises 
made  without  the  consent  of  parents,  even  although  supported 
by  an  oath,  are  heneficio  restitntionis  integrinn  entirely  set  aside, 
annulled  and  declared  invalid,  so  that  no  right  can  in  any  wise 
arise  therefrom,  of  which  several  examples  have  repeatedly 
occurred)  the  same  is  also  to  be  understood  in  like  manner  of 
majors,  and  (such  promise)  would  ipso  jure  be  void?  To  state 
here  their  reasons  would  take  up  too  much  time ;  I  shall  however 
mention  the  circumstances  of  the  said  suit  and  of  what  it  chiefly 
consisted,  so  far  as  I  have  been  able  to  ascertain  the  same. 

§  4.  The  circumstances  of  the  said  case  were  as  follows :  The 
said  Gerard  Bikker  had  paid  his  addresses  for  a  long  time  to  Miss 
Alida  Koninks,  and  had  bound  himself  to  her  as  well  verbally  as 
by  many  letters  in  writing,  and  lastly,  on  the  16th  of  June,  1648, 
(when  he  attained  the  age  of  twenty-five)  had  again  bound  himself 
to  her  by  oath  and  marriage  promise  in  writing,  which  promise  was 
again  repeated  by  him  and  confirmed  on  the  first  of  May  1649,  by 
a  deed  written  and  subscribed  by  himself,  when  he  was  not  only 
past  twenty-six  years  of  age,  but  had  also  obtained  the  office  of 
Sheriff  of  Muyden.  In  which  last  deed  he  acknowledged  and 
declared,  "  that  although  his  father,  in  the  year  1649,  had  made 
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him  subscribe  a  certain  act,  purporting  that  he  had  acknowledged 
that  he  promised  to  marry  no  one,  and  that  he  was  making  love 
to  no  one,  and  that  he  would  not  do  it  without  the  consent  of  his 
parents,  &c. ;  that  the  said  act,  however,  was  executed  out  of 
respect  to  his  father,  but  not  from  his  own  free  will,  and  con- 
sequently that  he,  before  God  and  his  conscience,  is  bound  to 
fulfil  his  said  marriage  promise,  and  understands  that  his  parents 
could  not,  nor  ought  to,  prohibit  the  maiTiage  with  her,  as  he,  nt 
the  time  he  made  his  said  promise,  was  of  age,  and  tlierefore 
considers  the  said  act,  which  he  wrote  and  subscribed  out  of 
respect  to  his  father,  as  null  and  void,  and  revokes  and  annuls 
the  same  so  far  as  it  may  be  necessar}' ;  and  that  he  again  and 
anew,  upon  the  honour  and  probity  of  his  office  of  sheriff,  and 
instead  of  a  solemn  oath,  does  make  his  promise  of  marriage  to 
her  the  said  Alida  Koniuks,  with  this  addition,  namely,  that 
within  a  few  days,  and  when  she  pleases,  he  will  commence  the 
fulfilment  of  the  aforesaid  marriage  promise,  and  with  her  enter 
into  the  said  intended  state  of  matrimony,  according  to  the 
solemnities  of  tlie  Statutes  and  customs  in  use  in  these  countries, 
whereto  binding  himself,  &c/*  And  he  subsequently  persevered 
therein  in  several  letters,  always  calling  her  his  dear,  his  dearest, 
his  well-beloved,  his  wife,  and  his  future  lady  {drostinne) ;  and  in 
token  of  irrevocable  confirmation  thereof,  they  both  received  the 
liord's  Supper  at  Amsterdam,  at  one  and  the  same  table,  and 
in  the  said  mutual  determination. 

Nevertheless,  in  consequence  of  the  advice  of  his  father  as  it 
seems,  in  his  name,  and  with  the  assistance  of  his  parents,  in 
August  1649,  he  addressed  himself  to  the  provincial  Court  of 
Holland  and  obtained  from  the  same  a  certain  order  whereby  the 
said  Alida  Koninks  was  summoned  before  the  commissioners  of 
the  said  court,  and  on  the  day  appointed,  a  suit  was  commenced 
against  her,  to  have  the  said  promise  of  marriage  existing  between 
him  and  her  declared  null  and  void,  and  she  prohibited  from 
availing  herself  of  it  against  him,  for  the  purpose  of  compelliug 
him  by  virtue  thereof  to  marry  her  or  to  prevent  his  entry  into 
matrimony  with  another  lady ;  as  the  said  promise  of  marriage 
was  made  without  the  knowledge  and  against  the  will  of  his 
pai'ents,  and  therefore  ought  to  be  considered  as  clandestinely  and 
unlawfully  made  ;  and  since  the  consent  of  pai'ents  is  not  only 
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required  to  a  legal  marriage  out  of  respect  but  necessarily  per 
DD.  Comm,  that  it  would  be  in  his  power  to  deviate  and  recede 
therefrom,  without  her  being  entitled  to  any  action  on  that 
account  to  compel  him  to  fulfil  his  promise. 

In  reply  it  was  alleged,  on  the  side  of  Miss  Alida  Koninks, 
that  similar  promises  of  marriage  having  been  made  by  a  person 
of  age  after  so  many  years'  intercourse,  out  of  his  free  will  and 
conscience,  and  having  been  confirmed  in  such  an  uncommon 
way,  could  not  be  reckoned  as  a  clandestine  marriage  promise, 
and  much  less  as  an  improper  one,  and  that  neither  for  him  nor 
for  his  parents  any  reason  could  be  available  to  recede  therefrom, 
nor  could  she  be  deprived  of,  or  hindered  in,  her  right  in  conse- 
quence of  their  refusal  to  have  the  same  fulfilled,  either  in  law, 
or  according  to  the  practice  of  these  countries.  And,  on  her  side, 
not  only  was  a  contrary  conclusion  taken,  but  it  was  also  prayed 
on  a  claim  in  reconvention,  ''  that  the  said  Gerard  Bikker  should 
be  condemned  upon  honourable  and  reasonable  terms,  at  the  dis- 
cretion of  the  Com-t,  to  proceed  to  the  fulfilment  of  his  said 
promises,  and  to  marry  her  in  facie  eccleaiae  according  to  the 
Statutes  and  customs  of  these  countries  ;  and  that  his  parents, 
so  far  as  it  would  be  necessary,  should  be  condemned  to  allow  and 
suffer  it."  In  consequence  hereof,  the  Provincial  Court  on  the 
3rd  June  1650,  by  a  definitive  sentence,  rejected  his  demand  in 
convention y  and  condemned  him  in  reconvention  to  many  her  in 
facie  ecclesiae,  upon  honourable  and  reasonable  tenns,  at  the  dis- 
cretion of  the  Court ;  and  decreed  that  his  parents,  so  far  as  it 
would  be  necessary,  should  allow  and  suffer  tlie  same.  But  the 
said  case  having  been  brought  in  Appeal  into  the  Supreme  Court, 
it  was  taken  into  further  consideration  upon  the  declaration  of 
the  said  Gerard  Bikker  setting  forth  '*  that  as  his  parents,  having 
obtained  knowledge  of  the  above  case,  had  plainly  informed  him 
that  they  (for  several  important  reasons  with  which  he  Gerard 
Bikker  was  not  acquainted)  previously  considered  themselves 
greatly  insulted,  and  would  never  allow  the  said  marriage,  he  had 
resolved  to  please  his  parents  therein,  and  therefore  to  remove 
the  cause  which  offended  them;  declaring,  that  he  does  not  intend 
nor  would  do  anything  in  similai'  cases  which  would  displease 
his  parents,  &c."  Whereupon  the  sentence  of  the  said  Provincial 
Court  was  reversed  by  the  Supreme  Court  on  the  27th  May  1651 : 
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which,  taking  into  consideration  very  strictly  the  paternal  power 
and  the  respect  due  to  the  same,  and  doing  justice  anew,  pro- 
hibited the  said  Miss  Alida  Koninks  from  availing  herself  of  the 
marriage  promises  (both  written  and  verbal,  mentioned  in  the  suit 
more  fully)  in  such  manner  as  to  compel  him  by  virtue  thereof 
to  marry  her  against  his  will  and  against  the  consent  of  his 
parents,  rejecting  for  the  present  the  further  demand  and  con- 
clusion of  both  parties,  as  well  in  convention  as  in  reconvention, 
made  before  the  said  Provincial  Court.     But,  as  the  said  Gerard 
Bikker  and  his  parents  were  not  satisfied  with  this  decision  and 
were  specially  endeavouring  to  have  the  said  promise  of  marriage 
entirely  annulled  and  declared  void,  in  order  that  he  might  not- 
withstanding enter  into  matrimony  with  another  without  impedi- 
ment, he  prayed  for  an  interpretation  of  the  said  sentence,  viz. 
that  the  Court  should  declai'e  him  to  be  at  liberty  (with  the 
consent  of  his  parents)  to  many  another ;  and  that  she,  the  said 
Alida  Koninks,  should  not  be  at  liberty  to  prevent  it,  nor,  after 
the  death  of  his  parents,  to  compel  him  to  marry  her  by  virtue 
of  the  said  promises ;  and  it  was  interpreted  and  declared  on 
the  18th  March  1652,  that  if  his  parents  persist  until  their  death 
in  their  dislike  and  opposition  to  his  marriage,  and  if  he  himself 
persists  until  and  even  after  the  said  death  of  his  parents  in  his 
respect  and  obedience  to  them,  that  he  should  not  be  liable  to  be 
constrained  by  virtue  of  the  said  promise  of  maniage,  either 
during  the  lifetime  or  after  the  death  of  his  parents,  to  marry 
her  in  facie  ecclesiae,  but  that  if,  either  dm*ing  the  lifetime  or 
after  the  death  of  his   parents,   he   should  wish  to  enter  into 
matrimony  with  any  other  woman,  the  said  Alida  Koninks  would 
be  at  liberty  (as  well  upon  tliis  as  upon  the  former  decree)  without 
hindrance  to  oppose  such  maniage ;  he  and  his  parents  reserving 
the  defence  and  maintenance  of  their  right  against  her.     In  this 
interpretation  the  obedience  and  respect  due  to  parents,  and  their 
refusal  and  dislike,  were  maintained  in  a  very  strict  sense,  so  that 
on  that  account  he  was  not  to  be  compelled,  but  not  on  acccount 
of  his  personal  concern  itself;  nor  could  he  be  released  entirely 
from  the  promises  made  by  him,  and  under  that  cover  be  allowed, 
notwithstanding  the  same,  to  enter  into  matrimony  with  another. 
But  as,  in  the  said  interpretation,  the  further  right  of  the  said 
Alida  Koninks  was  not  fully  pointed  out  to  her,  but  only  that  she 
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(with  respect  thereto)  was  left  unprohibited  and  at  full  liberty  to 
state  her  objections,  the  said  Oerard  Bikker  and  his  parents 
reserving  their  right  to  defend  themselves ;  so  the  said  Gerard 
Bikker,  in  IVfay  1662,  addressed  himself  for  the  third  time  to  the 
Supreme  Court,  and  prayed  by  petition  that  it  should  be  declared 
by  supplementary  order  that  if  he  happens  to  resolve  to  marry 
another,  he  should  be  at  liberty  to  do  it ;  and  that  she  would  not 
be  at  liberty  to  prohibit  the  same,  &c. ;  ascribing  a  wrong  effect 
in  his  allegation  to  the  said  clause  **for  the  2>re8ent,**  namely, 
that  it  was  only  to  be  understood  until  by  the  Court  it  should 
be  decided  otherwise  or  subsequently,  and  without  any  other 
intention ;  and  if  she  means  to  have  any  reason  to  the  contrary, 
that  she  would  be  obliged  to  allege  the  same  within  a  certain 
time  after  notice  was  given.  Whereupon  the  contrary  having 
been  alleged  by  her,  and  among  other  things  that  the  aforesaid 
clause  ^'  for  the  present/'  as  she  hoped,  had  only  its  view  until 
the  death  of  his  parents,  and  at  all  events  could  not  be  farther 
interpreted  to  his  benefit,  excepting  that  he  should  not  be  at 
liberty  to  marry  another  against  her  will  and  consent,  so  long  as 
she  remained  unmarried,  and  should  behave  herself  honestly  and 
blameless ;  and  she  further,  taking  a  contrary  conclusion,  prayed 
in  reconvention  that  by  decree  of  the  Supreme  Court  it  should  be 
declared  that  he,  by  virtue  of  his  frequent  promises  of  maiTiage, 
was  obliged  to  enter  into  the  state  of  matrimony  with  her,  and 
that  he  therefore  should  be  condemned  (in  case  he  wishes  to 
marry)  that  he  would  not  be  at  liberty  to  do  it  with  anyone 
else  but  with  her,  by  virtue  or  in  consequence  of  the  said 
promises.  And  thereupon  the  case  was  reciprocally  contested  in 
writing,  and  the  proceedings  being  completed,  the  aforesaid 
plaintiff's  prayer  was  rejected  on  the  28rd  February  1655,  with 
compensation  of  costs ;  and  in  the  meanwhile  first  the  mother  and 
afterwards  the  said  Andries  Bikker,  the  father  of  the  said  Gerard 
Bikker,  died,  who  it  was  said  disinherited  the  said  Gerard  Bikker 
by  last  will  in  case  he  should  break  the  promise  of  his  obedience 
made  to  him,  or  should  at  any  time  happen  to  marry  the  aforesaid 
Miss  Alida  Koninks. 

Thereupon  the  case  having  been  again  recommenced  by  the 
said  Gerard  Bikker,  after  his  father's  death,  in  revision,  as  he 
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did  not  like  to  remain  unmarried,  and  for  the  present  could  not 
resolve  to  enter  into  matrimony,  against  his  father's  declared 
will  and  his  promised  obedience,  with  the  said  Alida  Koninks, 
and  (as  he  wished  then  to  explain  it)  being  desirous  to  satisfy 
his  conscience  and  his  father  s  will,  prosecuted  the  case  to  the 
utmost ;  and  thereupon  also,  under  the  clause  of  relief,  on  the 
side  of  the  said  Alida  Koninks,  a  prayer  being  made  for  revision 
(inasmuch  as  the  decree  of  the  Provincial  Court  was  not  fully 
confirmed),  it  was  at  last,  on  account  of  the  great  consequences, 
taken  into  consideration  that  by  similar  means,^  under  cover  and 
secret  understanding  with  one*s  parents,  through  such  mere 
dissent,  without  the  required  legal  reasons,  the  children  of  many 
honest  people  would  be  liable  to  be  deceived  and  misled,  contrary 
to  the  meaning  of  the  third  article  of  the  political  ordinance  ''  hut 
if  the  imrents  appear  and  so  forth,*'  it  was  understood  and  declared 
in  revision,  on  the  28rd  February  1656,  by  the  Supreme  Court 
and  the  Doctors  of  law,  WiUiam  Goes,  Jacob  van  der  Graaf,  and 
Adrian  van  Almonde,  Counsellors  in  the  Provincial  Court, 
Arent  van  der  Dussen,  counsellor  and  pensionary  of  the  town  of 
Delft,  Johan  van  Wevelichoven,  counsellor  and  pensionary  of  the 
town  of  Leyden,  Comelis  van  der  Dussen,  counsellor  and 
pensionary  of  the  town  of  Schiedam,  and  Nicolas  Baad,  burgo- 
master of  the  town  of  Hoorn,  that  the  said  sentence  of  the 
Supreme  Court  of  the  27th  May  1651,  and  the  interpretation  of 
the  said  sentence  which  followed  thereupon  on  the  28rd  March 
1652,  were  erroneous;  and  that  the  Court  annulled  the  said  sentence 
with  the  subsequent  interpretation ;  and,  correcting  the  errors 
found  therein,  the  Court  declared  that  the  defendant  was  not 
aggrieved  by  the  sentence  of  the  Provincial  Court,  pronounced  as 
well  in  convention  as  in  reconvention,  on  the  8rd  July  1650, 
with  compensation  of  costs :  the  condemnation  contained  also, 
that  he  should  marry  the  said  Miss  Alida  Koninks  upon  honour- 
able and  reasonable  terms,  at  the  discretion  of  the  Court,  in  facie 
eccleaiae,  and  so  forth;  and  the  said  Gerard  Bikker,  in  compUance 
therewith,  on  the  14th  May  1656,  married  the  said  Miss  AUda 
Koninks  in  the  church  at  Muyden. 

§  5.  Secondly,  a  daughter    has    legal  cause  to   retract  her 
promise,  where  the  bridegroom,  having  promised  a  large  sum  of 
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money  on  marriage,  is  afterwai*ds  on  the  contrary  found  to  be 
burdened  with  many  debts,  in  which  case  he  wiU  in  vain  claim  the 
performance  of  a  promise  by  one  with  regard  to  whom  he  has  not 
kept  his  own  word.  cap.  de  illis  2.  extr.  de  condit,  apposit.  de 
sponsaL  cap.  frustra.  75.  de  Reg.  Jnr.  in  6.  or  where  the  father 
of  the  bridegroom  has  in  the  meantime,  pending  the  promise, 
become  bankrupt,  as  was  decided  by  the  Court  of  Holland.  See 
Papegay.  pag,  mihi  39.  (£  seq. 

§  6.  Thirdly,  if  one  of  the  (intended)  spouses  has,  pending  the 
espousals,  eloped  with  some  one  else,  the  other  may  freely  retract  the 
promise  made  and  marry  another,  caj).  quemaduiodum  25,  extr. 
dejurejurand.  Zanch.  de  matrimonio.  lib.  1.  disput.  57.  ic  65.  yium.  9. 

§  7.  Fourthly,  where  after  Uie  espousals  one  of  the  contracting 
parties  is  found  through  natural  defect  to  be  incapable  of  pro- 
creation. /.  10.  ciini  auth.  aeq.  Cod.  de  repnd.  I.  39.  §  1.  D.  de 
jure  dot. ;  or  has  become  maimed  or  disfigm*ed  through  sickness 
or  disease.     See  Zanch.  de  viatrivianio.  lib.  1.  dispiit.  67.  7ium.  4. 

§  8.  Fifthly,  the  right  of  espousals  ceases  through  prescription. 
As  where  one  of  the  parties,  having  been  properly  required  to 
perfonn  his  promise,  has  for  more  than  two  years  neglected  to  do 
so  ;  in  which  case  we  understand  that  if  the  other  subsequently 
enters  into  a  promise  of  marriage  with  some  other  person,  the 
first  promise  will  be  broken  and  annulled.  /.  2.  Cod.  de  sponsalib. 
Except  where  he  was  abroad  or  prevented  by  sickness  or  other 
necessity,  in  which  case  the  time  is  extended  to  three,  four,  or 
more  years,  according  to  circumstances.  I.  pen.  D.  de  sjmnaalib. 
junct.  I.  2.  Cod.  de  repudiis.  Further  and  other  grounds  of  reced- 
ing from  and  annulling  (a  promise  of  marriage)  may  be  seen  in 
Zanch.  de  matrimonio.  lib.  1.  disjmtat.  48.  ct  seq.  nsque  ad  Jin. 
Gutier.  eod.  cap.  24.  cum  seq.  Mantica.  de  ambig.  conven.  lib.  8. 
tit.  17.  Henoch,  de  arlAtr.jud.  cas.  455.  Christin.  vol.  3.  decis. 
124.  num.  3.  calk  seq.  (a). 


(a)  Add.  Yoet.  ad  tit.  Digest,  de 
Bpomal,  {lib.  23.  tit.  I.),  Brouwer  de 
jure  connub.  1,1.  c.l.  et  seq,  and  vol,  1 
of  these  commentaries,  p.  109.  in 
fiotia.  Farther,  with  reference  to 
vhat  the  Author  mentions  here  in 
the  text,  it  is  provided  hy  the  24  Art, 


of  the  Chxtonn,  for  the  aymmisaioners 
of  matrim<ynial  causes  of  the  town  of 
Amsterdam f  anno  1754,  that  **  all 
persons  whose  banns  have  been  pub- 
lished shall  be  obliged  to  solemnize 
their  marriage  in  the  church  or 
before  the  magistrates,  within  oqe 
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month  from  the  date  of  the  lost  1755,  may  also  be  reckoned  the  pro- 
publication,  or  to  appear  within  this  fession  of  the  Eomish  faith,  which  I 
said  time  before  the  commissioners  have  discussed  more  fully  in  my 
to  shew  reasons,  &c."  Among  which  treatise,  Ferhandeling  aangaande  den 
reasons,  according  to  a  resolution  of  onib,  van  echt  ter  zdke  van  cofijinement. 
their  High  Mightinesses  of  the  year  p.  57. 


CHAPTER   XXVI. 


OP   MANDATE. 
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Beet. 

1.  Mandate  defined. 

2.  Is  either  general  or  special. 

3.  Of  the  taking  of  an  oath  and 

transfer  of  immoyeable  pro- 
perty, and  how  the  mandate 
is  to  be  executed  in  such  a 
case. 

4.  It  is  either  simple,  or  with  full 

power  to  do  everything  neces- 
sary to  the  matter. 

5.  Express  or  tacit. 


Sect. 

6.  Who  may  give  and  receive  a 

mandate. 

7.  Of  what  matter  there  may  be  a 

mandate. 

8.  9.  Of  the  obligation  and  respon- 

sibility of  the  person  receiving 
the  mandate. 

10.  Of  the  liability  of  the  person 

giving  the  mandate. 

11.  When  the  mandate  and  autho- 

rity cease. 


§  1.  Mandate,  or  authority,  is  a  transaction  whereby  any  one 
accepts  a  commission  to  execute  something  for  another,  without 
stipulating  for  any  remuneration.  L  1.  d  tot.  tit.  D.  dk  Cod. 
Mandati ;  as  for  instance  a  commission  to  buy  or  sell  something 
for  another,  or  to  transact  some  business  or  other  for  him, 
which  begets  a  grateful  acknowledgment  at  discretion,  but  not 
any  debt.  I.  6.  in  pr.  D.  mafidati. 

§  2.  Mandate  is  either  general  of  all  kind  of  tilings,  and  for 
whatever  may  happen ;  or  for  some  thing  in  particular.  /.  1.  §  1. 
I  60.  D.  de  procurator.  1. 11.  §  tdt.  D.  de  pignorat.  act.  Especially 
of  things,  which  on  account  of  their  special  execution,  are  not 
considered  to  be  included  under  a  general  mandate;  as  for 
instance  to  adiate  or  repudiate  an  inheritance  or  take  possession. 
1. 25.  §  5.  D.  de  acquir.  hereditat.  tit.  D.  de  acquir.  vel  amitt.  possess. 
to  sell  and  deliver  any  property.  I.  63.  D.  de  procuratonb.  to  grant 
a  discharge.  /.  28.  D.  de  pact,  to  enter  into  a  contract,  l.  13.  D. 
eod.  L  7.  Cod.  de  transactionib.  to  take  an  oath.  1. 17.  §  nit.  D.  de 
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jurejurando,  and  the  like.  These  cannot  be  executed  without 
special  authority,  unless  the  agent,  before  confirmation,  has  taken 
the  matter  upon  himself,  and  the  confirmation  afterwards 
followed  thereon,  in  which  case  the  transaction  will  be  good,  just 
as  if  the  principal  had  in  the  first  instance  authorized  it  to  be  so 
done.*  L  vlt.  Cod.  si  major,  fact.  rat.  hab.  dt  ibi  DD.  I.  nit.  Cod. 
ad  Senatvs  consult.  Macedon.    I.  60.  D.  de  Reg.  Jur. 

§  8.  And  with  reference  to  things,  the  execution  of  which 
requires  any  solemnity  or  necessary  observance,  another  can 
receive  no  authority,  unless,  together  with  the  mandate,  the  said 
solemnity  and  observance  are  performed.  As  in  the  case  of 
taking  an  oath  to  swear  in  the  name  and  conscience  of  another, 
which  mandate  is  not  complete  unless  the  principal  has  first 
himself  properly  taken  the  said  oath,  which  must  appear  from 
the  power,  whereupon  the  agent  may  then  take  the  oath.  See 
Carpzov.  dejin.  forens.  part.  1.  constit.  12.  defin.  12.  Berlich. 
imrt.  1.  conchts.  29.  7ium.  24.  As  is  also  held  by  many,  that  the 
powers  of  attorney  to  pass  transfer  of  immoveable  property  must  be 
made  before  the  Court,  and  that  an  execution  before  a  notary  and 
witnesses  is  not  sufficient,  because  the  transfer  itself  requires 
such  (judicial)  execution.  Accordingly  it  is  provided  bj'  the  119th 
Statute  of  the  town  of  Ley  den,  "  that  no  deeds  of  transport, 
transfer,  or  mortgage  of  immoveable  property  shall  be  sealed  by 
the  magistrates  upon  any  powers  of  attorney,  other  than  those 
which  have  been  executed  and  passed  before  the  Courts  of 
towns,  villages,  or  boroughs  having  jurisdiction  to  witness  the 
sealing  of  transfers,  alienations,  or  hypothecations  of  immoveable 
property." 

§  4.  General  mandate  is  either  simple,  by  which  the  agent  is 
only  authorized  to  transact  all  the  principal's  business,  I.  60.  /.  68. 
D.  de  procurator,  or  has  the  additional  clause,  to  act  freely  in  all 
his  business  and  to  do  eveiything  which,  if  the  principal  had 
been  present,  he  could  or  might  himself  have  done.  I.  58.  rf  d.  I. 
60.  D.  de  procurator. 

§  5.  Further,  mandate  is  either  express,  whether  verbal  or  in 
writing.  /.  1.  §  1.  D.  viandati.  1.25.  D.  de  acq.  hered. ;  or  tacit  and 
arising  from  conduct,   as  if  I,  being  present,  knowingly   allow 

•  [Omnia  ratihabitio  rctrotrahitiar,  et  piioii  inandato  accjuipaiatur.-^TR.] 
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another  to  transact  my  affairs.  L  6.  §  2.  /.  18.  L  68.  Z>.  mandati. 
Mandate  again,  whether  general  or  special,  is  either  of  judicial 
matters,  tit,  D,  de  prociirat.  of  which  we  will  treat  in  its  proper 
place  ;  or  of  things  exti'a-judicial  and  ordinary  business.  Z.  88.  in 
pn  iC  §  1.  D.  de  procurat,  of  which  we  are  properly  here  treating. 

§  6.  All  persons  who  can  act  freely,  and  effectually  bind  them- 
selves, may  give  or  receive  a  mandate,  l.  12.  §  6.  /.  89.  D.  dc 
obligat.  ci  act. 

§  7.  And  it  may  be  of  all  matters  and  acts,  which  arc  honest 
and  not  prohibited  by  the  laws.  L  6.  §  8.  Z>.  mandati.  §  7.  Inst, 
mandati. 

§  8.  No  one  is  obliged  to  accept  a  mandate  conferred  upon 
him,  but  having  accepted  it  he  is  bound  to  execute  the  same. 
/.  22.  §  ult.  I.  27.  §  2.  1).  mandati.  §  pen.  Instit.  eod.  I.  5.  Cod.  de 
oUigat.  iC  act.  whence  a  reciprocal  obligation  arises.  On  the 
part  of  the  agent,  that  he  will  not  exceed  his  authority,  and  will 
execute  the  same  properly  and  faithfully.  §  8.  Instit.  de  mandate. 
I.  46.  §  4.  D.  de  procurator.  I.  10.  in  pr.  D.  mandati.  L  22.  I.  36. 
L  60.  §  ult.  D.  mandati.  and  if  he  exceeds  his  authority,  he  will 
be  liable  to  make  good  the  loss.  I.  18.  /.  19.  D.  rem  ratam  haheri. 
without  receiving  any  deduction  or  compensation  for  charges 
incuiTed  in  exceeding  his  authority.  /.  86.  §  2.  1>.  mandati.  I.  12. 
Cml.  cod.  Which  is  to  be  understood  in  tliis  way,  that  he  who 
does  something,  which  by  implication  belongs  to  the  execution 
of  his  authority,  does  not  exceed  that  authority,  ajy.  I.  62.  /.  55. 
I>.  de  procuratorihuSy  or  if  he  does  something  else  of  a  similar 
kind,  in  the  doing  whereof  the  principal  is  as  much  interested  as 
in  the  matter  expressed  in  the  mandate  itself.  /.  ult.  §  idt.  D. 
mandati. 

§  9.  The  agent  may  also  make  over  his  authority  to  another ; 
/.  8.  §  8.  D.  mandat.  although  the  mandate  contains  no  power  of 
substitution,  which  is  indeed  generally  expressed,  especially  in 
powers  of  attorney  in  judicial  matters ;  except  where  the  execution 
by  the  veiy  person  to  whom  the  matter  has  been  entrusted  is  of 
material  importance,  or  if  it  be  a  matter  which  requires  a  special 
mandate,  which,  without  a  power  of  substitution,  cannot  be  made 
over  to  another,  anj.  I.  5.  V.  de  jurisdict.  I.  10.  Cod.  dc  pact. 
See  Wunnser.  pract.  tit.  5.  obs.  1.  num.  1.  Christin.  ad  leg. 
Mechlin,  tit.  1.  art.  25. 
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§  10.  On  the  other  hand,  the  principal  is  bound  to  confinn 
whatever  has  been  done  and  executed  under  his  mandate  (a),  to 
indemnify  the  agent  for  the  charges  expended  b}'  him  in  the 
execution  of  the  accepted  mandate,  and  to  make  good  to  him  all 
loss  and  interest.  L  11.  L  18.  /.  20.  §  1.  D.  manduti,  L  19.  § 
pen.  I),  de  negot.  ffcst.  1. 12.  §  9.  I.  22.  §  2.  L  26.  §  6.  D.  vianduti, 
L  23.  infill,  de  Reg.  Jut:  and  further  (to  give  him)  a  reasonable 
compensation  for  the  loss  of  his  time  and  trouble.  I.  1.  dk  tot. 
tit.  D.  de  extraordinar.  cognitiomh. 

§  11.  Mandate  ceases,  1st.  as  soon  as  the  commission  has  been 
executed,  so  that  the  principal  is  not  obliged  to  confirm  whatever 
has  been  done  after  that.  L  13.  D.  de  pact.  I.  86.  D,  de  solut. 
2nd.  By  the  death  of  either  of  the  parties;  §  10.  Instil,  de 
mandato.  I.  26.  §  3.  I.  57.  D.  nianduti.  3rd.  By  a  timely  notice  on 
the  ^pai-t  of  the  agent.  I.  22.  §  ult.  I.  23*  §  2.  D.  mandati.  or 
revocation  by  the  principal,  the  matter  being  still  entire.  Z.  12.  § 
penult.  I.  15.  D.  mandati.  or  by  mutual  release,  arg.  I.  35.  L  D, 
de  Reg.  Jur,  §  ult.  Instil,  quib.  mod.  toUitur  obligatio.  (b). 


(a)  Whether  the  principal  is  also 
bound)  where  the  agent  has  exceeded 
the  limits  of  his  authority,  is  a 
matter  of  no  small  contention  among 
the  lawyers,  and  the  almost  universal 
error  made  in  explaining  this  ques- 
tion is  that  they  do  not  bear  in  mind 
the  apparent  intontion  of  the  prin- 
cipal flowing  from  the  nature  of  the 
mandate,  but  always  look  ad  cor- 
ticem  verhonim.  The  following  re- 
fei*ences  are  worthy  of  mention  on 
this  point :  L  o.  pr.  D.  mand.  junct. 
L  56.  &  62.  B.  de  procurat.  the 
doctrine  of  Menoch.  arbitrar.  Jud. 
CU9.  352.  &  Hulor.  Heed,  Itegtsg. 
p.  405. 

(5)  See  further  Wassenaar  Praciyc. 
Not,  cap,  3.  Hoppius  in  commentario 
ad,  Inst,  pay,  700  et  seq,  acutiss, 
Titius.  J.  p.  }Mg,  501.  d  seq,  et  cL 
Voet  ad  tit.  I),  mandati  vel  contra, 
Finally,  it  must  further  be  observed 
that  many  commontators  under  the 
title  of  mandate  also  treat  of  brokers 
{de  Proxinetia)^  but  it  would  have 
Iccn  better  to  have  discussed  this  in 


a  separate  chapter.  As  our  Author 
makes  no  mention  of  this  subject, 
and  finding  no  more  suitable  place,  I 
will  here  observe  that  a  broker  is  a 
sworn  and  quahfied  i)erson,  who  in- 
quires in  all  legitimate  transactions 
concerning  the  will  and  intention  of 
the  contracting  parties,  and  (if  pos- 
sible) brings  them  to  an  agreement, 
and  closes  the  bargain.  Budaeus 
Bays,  not  inelegantly,  eU  quasi  con^ 
glutinator  hominum  inter  ie  siipU' 
lantiuni  et  spondentium.  And  if  we 
derive  the  word  broker,  maaklaar 
{tulgo  makelaar^  hut  impi'operly  so), 
from  the  verb  klaarmaktn  (i.e.  to 
make  ready  or  arrange),  we  will,  I 
think,  at  once  approve  the  definition. 
Further,  it  is  a  general  rule  of  law, 
that  a  broker  is  not  liable  in  a 
transaction  in  which  he  has  acted. 
But  this  admits  of  some  exceptions, 
as,  for  instance,  where  he  has  inter- 
vened in  an  unlawful  matter,  stipu- 
lated for  usur}',  &c.,  or  is  under 
suspicion  of  fraud.  With  reference 
to  the  remark  of  Cepol.  and  others, 
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"  Proxetietae  alundaui  mendaciU  et  in 
amhiguo  praeaumuntur  mendacts,^  i.e, 
"  brokers  are  full  of  falsehood,  and 
in  case  of  doubt  are  presumed  to 
be  liars ; "  we  are  altogether  of  a 
different  opinion,  as  will  bo  men- 
tioned hereafter  in  hk,  y  ch,  20.  $  12. 
With  regard  to  the  case  of  brokers 
in  respect  of  marriages,  the  decision 
of  the  Supremo  Court  of  21.  October, 
1723,  on  the  point  is  worthy  of 
mention,  vid.  Bynkcrshoek.  quaest, 
jur,  priv,  p.  1.  lib,  2.  cap.  6.  Bro- 
kerage being  indeed  an  important 
matter  in  a  commercial  town,  the 
magistrates  of  the  town  of  Am- 
sterdam haye  as  usual  made  several 
yery  wholesome  provisions  and  regu- 
lations with  respect  thereto,  among 
which,  that  no  broker  shall  himself 
trade,  or  advance  money  in  trade, 
or  haye  any  share  therein  (which  not 
infrequently  is  the  case,  to  the  pre- 
judice of  traders  and  merchants),  nor 
may  he  participate  in  any  brokerage, 


provision,  or  profits,  with  anyone 
else  under  any  pretext  whatever, 
either  directly  or  indirectly ;  of 
which  ho  must  at  all  times  clear 
himself  upon  solemn  oath  before  the 
honourable  members  of  tho  Court; 
and  if  he  be  found  guilty  of  any 
such  malpractices,  the  broker  incurs 
a  penalty  of  f.  300  for  a  first  offence, 
and  on  the  second  occasion  a  penalty 
of  f.  600,  together  with  the  loss  of 
his  calling.  Moreover,  they  must 
report  a  sale  of  immoveable  propeity 
at  the  office  of  the  Svjcrotary,  and 
first  have  authority  to  sell ;  nor  may 
they  allow  themselves  to  be  employed 
in  the  passing  and  execution  of 
abandonments,  iimnuations^  and  au- 
thonaaUona  regarding  the  matter  of 
assurance,  as  appears  from  the  handc, 
pag,  212.  612.  1072,  add,  vervoly, 
p.  91.  and  elsewhere.  Eegnrding 
brokerages  (courtagien)  see  the  list  in 
the  hajidv,  p,  1681. 


CHAPTER    XXVII. 


OF   EXCHANGE   AND   ASSIGNATION. 


[GEOT.  III.  13  &  45.] 


Sect. 

1.  Exchange    defined,    its   obli- 

gation. 

2.  Of  the  obligation  in  case  of 

acceptance. 


Sect. 

3.  How  to  proceed  in  case  of  non- 

acceptance. 

4.  Of  acceptance  by  a  third  person 

for  the  honour  of  the  drawer. 

5.  Of  assignation. 


§  1.  Under  mandate  are  also  included  Exchange  and  Assigna- 
tion (a).  Exchange  is  an  agreement  in  use  among  merchants, 
whereby  some  one  engages  to  pay  to  another,  at  a  certain  time 
and  place,  a  sum  of  money  received  by  him  for  a  certain  gain  (t). 


(a)  See  my  note  to  chapter  xiv. 
§  2.  (uite, 

(h)  A  distinction  is  very  properly 
made  between  exchange  of  money  for 
another  kind  of  money,  as  to  which 
see  Wagenaar.  beschr.  ran  Amsterdam, 
p.  4.  pag,  430.  and  Bill  of  Exchange 
or  Contract  of  Exchange,  of  which 
the  Author  is  here  speaking.  This 
last  term  denotes,  according  to  the 
peculiar  definition  of  Monsr.  du  Puis 
de  la  Serrn,  L*Art  des  liC tires  de 
Change,  cap.  3.  **un  contract  dti  droit 
des  gens  nwnmS  de  bonne  foit  jmrf ait 
par  le  sevl  conseuUincnty  par  le  quel 
donnant  la  valenr  au  Tireur,  h  Tireur 
fournit  a  celuif  qui  le  lui  donne  des 
lettrcs  pour  recevoir  aniani  au  lieu 
couvenu,"  However,  with  regard  to 
the  words  le  seul  conseutanetit  it  must 
bo  obseiTed  that  we  can  never  pro- 
ceed executive  on  the  verbal  agi*ee- 


ment,  without  the  Bill  of  Exchange, 
as  is  correctly  laid  down  against  the 
opinion  of  Sprenger  and  others  by 
Franck,  Inst,  Jur,  Camb,  p,  1.  pag,  do, 
Phoonsen,  xvissehtyl,  cap.  1.  §  17.  ct 
seq,  and  Heineccius,  Wisselrecltt.  2. 
cap,  have  treated  of  the  different 
kinds  of  Bills.  In  this  contract  there 
are  generally  four  persons,  (a)  the 
drawer,  who  gives  the  Bill  of  ex- 
change, (b)  the  sender,  remitter,  or 
giver,  who  supplies  the  value,  (c)  the 
drawee  upon  whom  the  Bill  is  drawn, 
(d)  the  holder  to  whom  the  payment 
is  to  be  made.  Bills  of  Exchange 
are  effected  either  by  the  contracting 
parties  themselves,  or  by  others  duly 
authorized  for  the  purpose,  whether 
brokers  or  others,  conf.  Franck.  d, 
ir,  pag,  162.  Moreover,  the  sender 
can  apply  for  a  sola  of  Exchange,  or 
a/lrst  and  second  of  Exchange,  as  he 
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"Whence  a  double  action  arises  (c) ;  one  against  him  upon  whom 
the  Bill  of  Exchange  is  drawn,  arg,  L  1.  D.  de  pact.  l.  5.  Cod.  de 
obligat.  d  act.  for  every  merchant  is  bound  to  accept  a  Bill  of 
Exchange  drawn  and  sent  by  one  who  has  the  management  of 
his  affairs.  I.  6.  §  11.  ^12.  18.  D.  de  institor.  act.  Costuymen 
van  Antwerpen,  cap.  66.  art.  1.  (d).  The  other  against  the 
drawer  of  the  bill  himself,  who  draws  and  assigns  the  same  upon 
some  one  who  accepts  it,  causes  it  to  be  paid,  or  otherwise 
makes  good  any  loss  arising  therefrom.  1. 1.  2.  D.  de  eo  quod  certo 
loco. 

§  2.  For  this  purpose  he  to  whom  a  bill,  drawn  upon  him,  is 
presented,  must  either  accept  the  same  for  payment  or  dishonour 
it.  arg.  §  11.  Instit.  mandatu  But,  if  he  accepts  it,  he  is  obliged 
to  pay  the  same  on  the  day  mentioned  in  the  bill.  d.  §  11.  Instit. 
fMindat.  or  if  he  allows  himself  to  be  sued  upon  it  at  law  without 
maldng  any  defence,  he  will,  by  reason  of  the  acceptance,  be  con- 
demned by  namptissement  or  provisional  sentence  to  pay  the 
same  under  security  of  having  the  amount  restored  to  him,  if  in 
the  principal  case  it  shall  be  otherwise  decided.^     See  Costuymen 


pleases,  or  he  may  split  the  given 
value  in  two  or  more  bills,  just  as  it 
is  optional  with  the  drawer  upon 
whom  he  will  draw,  provided  that  he 
dispatch  the  proper  letter  of  advice 
without  any  delay  to  the  drawee, 
xid,  Phoonsen.  cap,  5.  §  17.  &  22.  also 
tn  app.  j7.  3  &  4. 

(c)  We  must  not  understand  from 
this  that  there  are  no  other  or  further 
actions  applicable  on  this  subject, 
for  the  contrary  is  the  case,  e,g. 
where  the  Bill  is  not  satisfied,  and 
the  holder  has  acted  in  accordance 
with  the  bill,  he  will  have  his  remedy 
against  the  person  from  whom  he 
got  the  BiU,  whether  it  be  the  person 
remitting  or  endorser,  as  well  as 
against  the  drawer,  vid,  Phoonsen, 
cap,  19.  §  3.  Hence  it  also  follows 
that  the  holder  will  be  answerable 
for  delay.  Moreover,  he  who  has 
paid  a  bill  supra  protest ^  has  an  action 
against  the  person  for  whose  honour 
he  has  paid  the  same,  and  against 

VOL.  II. 


all  the  others.  Franok.  L  1.  §  4. 
tit.  8.  §  6.  &  7.  and  Bota  Genuens. 
decU,  6.  guando  haec  actio  ceseat  videre 
licet  apud  Soaccia  tract,  de  commerc, 
pag.  389.  quo  loco  etiam  dedarat,  ut 
facuUoB  eolvendi  litteras  supra  pro- 
testum  competat  gradatim  ordine  ibid, 
relato. 

(d)  Con/,  Titii  J.  P.p.  1283. 

*  [The  doctrine  of  provisional  sen- 
tence {namptissement)  is  very  simple. 
The  holder  of  a  written  acknowledg- 
ment of  debt,  such  as  a  bUl  of  ex- 
change, promissory  note  or  bond,  is 
entitled  by  Boman-Dutch  practice  to 
sue  the  party  liable  thereon,  without 
calling  any  witnesses.  The  mere 
production  of  the  document  is  primd 
facie  proof  of  the  debt,  and  unless  a 
good  defence  is  made  the  court  pro- 
nounces provisional  judgment  merely 
against  the  defendant,  under  security 
to  be  given  by  the  plaintiff,  that  if 
the  defendant  should  proceed  with 
the  principal  case    on    the  merits. 
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of  Antwerp,  cap.  56.  art  1.    Coataymen  of  Amsterdam,  cap.  60. 

art.  2.  (e). 

§  3.  But  if  acceptance  be  refused,  the  holder  of  the  bill  is 
obliged  at  once,  or  within  the  third  day,  to  protest  against  it,  and 
to  demand  legal  indemnification  of  loss  sustained  thereby ;  which 
being  promptly  transmitted  to  the  drawer,  he  will  be  obliged  to 
satisfy  the  Bill  of  Exchange,  together  with  all  loss  sustained 
thereby.  Costuymen  of  Antwerp,  cap.  55.  art.  8.  Costuymen  at 
Amsterdam,  cap.  50.  art.  3.  4.  If  the  said  Bill  of  Exchange, 
having  been  accepted,  is  not  paid  at  the  due  date,  the  said  protest 
and  proof  of  recourse  must  likewise  be  made  promptly,  that  is 
within  eight  or  ten  days,  or  a  certain  short  time  after,  otherwise 
the  holder  will  lose  his  remedy  against  the  drawer  of  the  bill. 
Costuymen  of  Antwerp,  d.  cap.  56.  art.  9.  at  Amsterdam,  d.  cap. 
50.  art.  5.  (/). 


and  ultimately  prove  successful,  the 
plaintiff  shall  restore  to  him  the 
amount  of  the  provisional  judgment 
with  costs.  See  the  introductory 
note  on  provisional  sentence  in 
1  Menzies  and  authorities  there 
cited.— Te.] 

(<•)  See  the  manier  van  procederen 
in  the  court  of  the  town  of  Am- 
sterdam, an7W  1779.  2>^9*  m — H^* 
It  must,  however,  be  observed  here, 
that  the  drnwee  is  not  obliged  to 
make  a  simple  or  unconditional  ac- 
ceptance, vid,  Phoons.  pag.  81.  Hall, 
consult  vol,  3.  p.  190.  against  which 
the  holder  may  object ;  but  whether 
an    acceptance    can    also  be    made 
tacitly  is  a  question    of   no    small 
doubt.    Du  Puis  de  la  Serra,  pa^,  38. 
mentions  a  decision  where,  agreeably 
to  the  doctrine  of  Scaccia.  pag,  383. 
it  was  held  that  the  retention  of  the 
bill  by  the  drawee  amounts  to  ac- 
ceptance, and  that  consequently  in 
such  a  case  the  draw*ee  was  bound  to 
pay  the  bill.     But  if  we  look  at  the 
equity  of  the  matter  we  will   see 
that  a  distinction  ought  to  be  made, 
viz.  -whether  the  holder  has  delated 
to  call  for  the  bill    or    not?    vid, 
Hoinec.  pag,  196.    Further,  wo  may 


put  the  case  here,  whether  a  partner 
in  a  firm,  or  house  of  business,  and 
who  has  the  management  Ihereof, 
can  bind  his  copartners  to  payment 
of  a  bill  accepted  by  him  in  the 
usual  name  of  the  firm  ?  and  it  is 
beyond  doubt  that  each  partner  is 
liable  in  solidum  for  payment  of  a 
bill  so  accepted;  nor  can  it  be  re- 
quired of  the  holder  or  discounter  to 
produce  proof  that  the  cause  whence 
the  bill  originated  appertains  to  the 
partnership.  As  was  understood  in 
this  town  of  Amsterdam  by  a  Turbfj 
21.  March,  1780,  and  the  reasons  for 
the  same  will  be  found  in  du  Puis 
de  la  Serra,  cap,  8.  n,  I.  &  cap,  10. 
§  1.  &  2.  Savaiy,  torn,  1.  pag.  117. 
junct.  Titii.  J.P.  pag,  490.  §.  18. 

(/)  With  respect  to  the  due  date 
of  Bills,  see  du  Puis,  in/,  d,  tr.  and 
Heineco.  pag,  69.  Phoonsen,  Wis- 
eelstgl,  pag,  108.  In  addition  to  this 
due  date  certain  days  of  grace  {ret- 
pytdagen)  are  allowed,  which  are 
generally  in  this  country  six  days. 
See  Heinecc.  pag,  66.  Lastly,  with 
reference  to  the  day  of  payment  and 
protest  of  bills,  reference  may  be 
had  to  the  Handvest,  van  Amatddam, 
p,  544.     The  holder  of  an  accepted 
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This  right  of  drawing  bills  is  so  strictly  observed  among 
merchants,  that  refusal  thereof  puts  the  drawer,  or  the  drawee,  out 
of  credit,  whence  we  conclude  that  they  are  unable  to  pay  or  have 
become  bankrupt. 

§  4.  Therefore,  if  the  bill  is  not  accepted  by  the  person  on 
whom  it  is  drawn,  a  third  person  may,  for  the  honour  of  the 
drawer,  accept  the  same,  who  through  this  acceptance  is  likewise 
and  to  the  same  extent  bound  as  if  the  bill  had  been  drawn  upon 
him ;  provided  that  the  right  against  the  (original)  drawee,  and 
against  whom  the  protest  has  been  made,  and  also  against  the 
drawer,  be  ceded  to  him  in  order  that  he  may  have  his  recourse 
against  them,  arg,  L  89.  D.  de  negot.  gest,  §  11.  Instit  de  man- 
dato.  See  the  Costuym.  at  Antwerp,  cap.  55.  art,  5.  at  Amster- 
dam, cap.  50.  art.  10.  11.  (g). 

[Cloribus,  the  holder  of  a  bill  against  Abraham  van  der 
Meersche,  presents  it  for  acceptance.  Van  der  Meersche  declares 
his  willingness  to  accept  and  satisfy  the  same  if  the  merchandise 
which  he  expected  from  the  drawer  (after  first  deducting  his  com- 
mission thereon)  should  realize  as  much  as  the  amount  of  the 
bill,  and  if  less,  that  he  would  not  be  liable  by  reason  of  his 
acceptance  to  any  greater  extent ;  and  he  wrote  this  conditional 
acceptance  upon  the  bill.  The  goods  having  realized  much  less 
than  the  amount  of  the  bill,  Cloribus  nevertheless  sued  Van  der 
Meersche  for  the  whole  amount,  maintaining  that  the  said  con- 
ditional acceptance  was  contrary  to  the  nature  of  a  Bill  of 
Exchange,  and  that  a  bill,  on  whatever  condition  or  limitation  it 
may  have  been  accepted,  must  be  paid  in  full  on  the  due  date. 
The  magistrates  (Schepenen)  held  that  Van  der  Meersche  having 


and  endorsed  bill  of  exchange  has  by 
an  Ordinance  of  this  town  a  right  of 
retention  until  payment,  see  Phoons. 
p,  114.  which  must  be  made  if  the 
bill  mentions  eourt'money  in  large 
and  corrent  money,  and  no  small 
coin,  see  Phooneen,  cap.  16.  §  15. 
according  to  the  value  which  obtains 
at  the  time  of  payment,  vid.  A.  in 
cms.  for.  p.  1.  lib.  4.  cap.  32.  n,  12.  & 
(iir,pL  Schorer.  ad  manuduct.  H. 
Grot.  I.  1.  p.  10.  fi.  17.  unless  the 
Idod  of  money  at  the  time  of  con- 


tracting the  bill  was  specified.  Conf. 
Or.  Plcth.  vol.  6.  fol.  1641.  Heinecc. 
pag.  354.  The  payment  of  the  bill 
may  be  made  by  the  drawee  by 
means  of  cicympvMaiivfi  where  he  and 
the  holder  are  both  reciprocally 
(i^imm)  creditor  and  debtor,  see 
infray  ch.  40.  and  by  rencontre  or 
transcription  of  debt  if  the  holder 
consent  thereto,  vid.  Phoons.  d.  cap. 
16.  §  27. 
{g)  Vid.  Phoonsen,  cap,  12. 

Q  2 
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offered  to  pay  as  much  as  the  goods  realized  (after  deducting  his 
commission)  was  not  liable  for  more.  2.  August,  1675.  vid. 
Consult.  &  Adv.  vol.  S.  cons.  69.  Phoons.  Wisselstyl.  pag.  180]. 
§  6.  Assigning,  otherwise  assignation,  is  but  a  mere  pointing 
out,  which  is  not  per  se  binding.  L  21.  D.  de  Novation,  unless  it 
has  also  been  accepted  by  the  debtor  so  pointed  out.  §  3.  Instit. 
quib.  mod.  I.  11.  D.  de  Novation,  of  which  more  fully  in  its  proper 
place. 


CHAPTEE  XXVIII. 


OP   OBUGATION  EX   QUASI  CONTBACTU. 

[GBOT.  m.  26.] 
[OF.   NEQOTIA    QESTA.   GEOT.  III.  27.] 


Sect 


1.  Obligation    qwm   ex   contractu 

defined. 

2.  In  what  it  consistB. 


Sect 
8.  Of  the  obligation  of  guardians. 
4.  Of  retraction  in  Bhineland. 


§  1.  Obligation  quasi  ex  contractu  embraces  every  transaction, 
whereby  one  person  binds  another  without  any  contract,  in  such 
a  way  just  as  if  a  contract  had  been  made.  Inst,  de  oblig.  quae 
quasi  ex  contr,  nasc. 

§  2.  Such  an  obligation  arises  through  the  undertaking  and 
execution  of  the  a£fairs  of  another,  whether  a  person  transacts 
the  business  for  an  absent  friend  out  of  friendship  and  without 
any  mandate,  §  1.  Inst,  de  oblig.  quae  quasi  ex  contract,  d  tot. 
tit.  D.  <fe  Cod.  de  negot.  gest.  or  whether  the  execution  of  another's 
affidrs  proceeds  in  consequence  of  a  certain  accepted  mandate  or 
Bervice ;  as  in  the  case  of  guardians,  attorneys,  agents,  and  the 
like. 

Accordingly,  all  those  who  undertake  the  affairs  of  another, 
either  on  a  mandate  or  out  of  friendship,  are  tacitly  bound  to  do 
everything  in  respect  thereto,  which  reason  and  propriety  require 
for  the  benefit  of  the  matter  so  undertaken,  and  to  give  a  proper 
account  thereof;  which  again  binds  the  other  party,  whose  affairs 
have  been  undertaken,  to  make  good  any  expense  incurred  in 
connection  therewith,  or  otherwise  to  make  reasonable  compensa- 
tion for  any  consequent  loss  or  inconvenience.  I.  2,  I.  19.  §  4. 
D.  de  negot.  gest.  I.  45.  D.  eod. 

§  3.  In  the  same  way  guardians  of  pupils  are  bound  to  give 
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account,  inventor}-,  and  balance.  Z.  1.  D.  de  tut.  dt  rat.  distrah. 
and  besides,  to  answer  for  and  make  good  whatever  has  not  been 
executed,  or  is  lost  or  injured  thi*ough  their  negligence  and  bad 
faith,  d,  I.  1.  I.  18.  D.  de  tut.  dt  rat.  distrah.  I.  4. 1.  7.  Cod.  de 
arbitr.  tut  On  the  other  hand,  those  who  maintain  themselves 
by  their  labour  are,  independently  of  the  expenses  incurred  by 
them,  also  reasonably  remunerated  for  their  loss  of  time,  if  they 
desire  it.  arg.  I.7.D.  testam.  quemadm.  aper.junct.  I.  33.  in  pr, 
D.  de  adminstr.  tutor. 

§  4.  And  likewise,  whoever  buys  any  immoveable  property  in 
Bhineland,  or  other  place  where  such  a  custom  prevails,  is  subject 
to  the  right  of  retractus  {naasting),  whereby  he  is  tacitly  bound  to 
make  over  the  purchase  to  one  of  the  nearest  relatives  of  the 
vendor  within  a  certain  time,  if  it  be  so  required,  of  which  we 
have  already  treated,  ante^  Bk.  IV.  Ch.  XIX. 


CHAPTER   XXIX. 


OF  DIVISTON  OF  COMMUNITY,  INHEEITANCE  AND  LAND. 

[GEOT.  IIL  28.] 


Sect 

1.  DiviBion  of  oommuDity  in  case 

of  use  and  ownership. 

2.  Division  of  ground  in  the  use 

of  lands. 

3.  Division  of  ground  and  par- 


Sect. 

tition    of   lands   in    case   of 
ownership. 
4.  Division  of  land  between  con- 
tiguous proprietors. 


§  1.  Under  this  obligation  is  also  reckoned  whatever  arises 
from  community,  similar  to  partnership ;  as  for  instance,  division 
of  community  and  of  inheritance.  ^Vllich  consists  herein  that 
he,  who  holds  anything  in  common  and  undivided  with  another, 
either  by  reason  of  community,  joint  inheritance  or  joint  owner- 
ship of  land  or  otherwise  as  the  case  may  be,  can  be  compelled 
to  a  division  and  partition  thereof,  if  his  copartner  so  wishes. 
L  14.  §  2.  D.  cammtin.  divid.  I.  14.  D.  pro  Socio, 

Division  of  community,  whether  of  the  possession,  or  owner- 
ship, must  be  made  in  equal  shares,  or  partition  of  everything 
that  admits  of  division  by  shares.  §  4.  Imt,  de  offic.  jud.  And 
with  reference  to  a  thing  which  cannot  be  divided  by  shares,  a 
distinction  must  be  made  between  use  and  ownership. 

With  reference  to  the  use  or  possession,  the  same  is  mostly 
divided  by  reference  to  the  time  of  use,  if  each  party  is  equally 
interested  therein.  I,  19.  §  Jin,  D.  commun.  divid,  or  by  raising 
the  price,  and  leaving  the  choice  to  the  highest  bidder  among  the 
joint  possessors.  Menoch.  de  arhitrar,  jtid.  lib.  2.  cent.  5.  cas.  442. 
Christin.  vol.  8.  decis.  116.  num.  13.  according  to  the  ordinances 
of  different  places.  See  Costujin.  of  Antwerp,  tit.  47.  art.  2. 
Keuren  of  Leyden.  art.  123.     Charters  of  South  Holland    pag. 
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409.  art.  81.  But  if  any  one  has  a  greater  interest  in  it,  he  will 
have  his  choice  of  having  the  possession  or  use  for  a  certain  time, 
or  letting  another  have  it  at  the  price  hid  by  him  on  giving  security 
for  the  same,  or  of  giving  it  to  the  other  who  has  a  smaller 
interest  therein.  L  84.  §  2.  Cod.  de  donat  L  3.  Cod.  camm. 
divid.  Sande.  lib.  4.  tit.  11.  def.  4.  Statutes  at  Leyden.  d.  art. 
128. 

§  2.  In  Bhineland,  if  any  lands  are  held  in  common  and  the 
lease  thereof  expires  without  a  new  one  being  made,  the  use  thereof 
is  divided,  at  a  convenient  time  and  as  may  be  expedient^  by  the 
Bailiff  and  the  Court,  until  the  lands  have  again  been  leased. 
Pasture  land  generally  on  May  evening  for  the  pasturing  of 
cattle : 


A  mare  with  a  foal,  and  a  calf,  for 

A  mare  alone  .... 

A  horse  two  years  old 

Three  horses  of  one  winter 

One  horse  of  one  winter  with  a  calf 

A  cow 

Two  calves  of  one  year  and  a  calf 
Three  head  of  cattle  of  two  years     • 
Five  calves          .... 
Four  ewes  with  a  lamb   . 
Eight  lambs         .... 
One  lamb   of    one   winter  with   a  calf  of 
one  year 


2  shares. 


9» 
99 
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And  a  morgen  of  land  has  generally  two  grazing  fields  or  shares. 
But  sucking  (uirense)  foals,  a  foal  of  three  years,  full-grown 
oxen,  bulls  of  three  years,  sheep  with  scab  or  scurvy,  horses 
whose  hind  feet  are  shod,  hogs  that  have  not  been  castrated,  are 
not  considered  as  entitled  to  any  share. 

Mowing  or  hayfields  are  commonly  divided  on  St.  Olave's  eve ; 
tillage  or  plough-lands  on  St.  Peter's  evening  ad  cathedram. 
Aftermath,  hemp,  and  turnip  fields  are  parcelled  out  when  it  is 
desirable  and  convenient.  See  customs  of  Bhineland.  art.  61. 
52.  and  the  note  thereon,  together  with  the  turbe  of  Bailiff 
and  Well-born  Men  of  Bhineland,  24.  October,  1515.    Charters 
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of  South  Holland,  pay.  409.  and  the  new  edition  by  Jacob  van 
Oiidenhoven.  pag.  585.      Grot.  Introd.  bk.  3.  ch.  28.  §  5. 

§  8.  This  mode  of  sharing  is  very  common  in  some  places, 
especially  in  Brabant  and  Gelderland,  and  in  the  town  and  public 
drained  lands  in  the  country,  alluvial  lands,  and  outer  dikes  it  is  a 
constant  practice  and  custom  (a). 

The  final  partition  and  division  of  property  hkewise  takes  place 

in  portions  and  equal  shares,  and  that  which  cannot  be  divided 

in  portions  must  go  to  the  one  who  has  the  largest  share,  provided 

he  make  compensation  to  the  others.  L  6.  §  7.  cammun,  divid, 

or,  where  the  shares  are  equal,  to  the  one  who  bids  the  most,  and 

he  who  thus  obtains  it  must  pay  what  he  promised  in  ready 

money.     Provided  that  he  who  parts  with  his  share  is  obliged  to 

warrant  the  same  with  good  security  as  in  the  case  of  sale.  arg.  L 

14.  Cod.  famxL  erciscund.    Statutes  of  Leyden.  d.  art.  123.   This  is 

also  effected  by  drawing  lots  or  proposal  to  give  or  take.     Costuym. 

of  Antwerp,  d.  tit  47.  art,  42.     Statutes  of  Leyden.   d.  art.  75. 

Costuym.  of  Mechlen.  tit.  16.  art.  47.    But,  if  it  be  not  convenient 

for  the  one  to  purchase  the  property,  or  to  take  the  use  thereof 

as  aforesaid,  he  is  not  in  law  obliged  to  take  the  property,  or  to 

allow  the  other  to  obtain  the  same  at  the  low  price  which  it  may 

suit  him  to  give  or  take  it  at.     But  in  case  of  difference  the 

property  will  be  sold  or  leased  by  public  auction  to  the  highest 

bidder.  L  3.  in  Jin.  Cod.  comm.  divid.  d-  ibi.    Bald.  Castrens. 

Zalicet.  &  Azo.  in  summ.  n.  8.  in  Jin.    Jazon.  ad  §  quaedam.  20. 

Instit.  de  ai^tionihm.  num.  60.    Zypae.  Notit.  Jur.  Belg.  tit.  Jam. 

ercisc.  {b).    All  of  which  is  mostly  applicable  to  houses  held  in 


(a)  See  the  Ohservat.  ad  H.  Qrot, 
fart.  3.  ]pag,  218. 

(h)  This   public    sale    also    takes 
place  if  a  minor  is  interested  therein, 
who  is  entitled  to  relief  in  case  the 
property  has  been  allotted  for  less 
than  its  value,   vid,  Matthseus    de 
aud.  I.  1.  cap.  3.   n.  3.    But  if  a 
diyiaion  Las  taken  place  by  lot  among 
majors  bond  Jide,  and  with  common 
consent,  the  same  will  be  irrevocable, 
and  the  ordinary  remedy  ex  1. 2.  cod, 
de   rescind,  vend,   inapplicable,    vid. 
DeckherdiM.  7.  /.  2.7?.  7.  The  follow- 
ing words  apply  here :  **a«i  te  Nosfaci- 


mu8  Fortuna  Deam  coeloque  locamus.** 
Tritum  enim  e$t  {prout  ait  acutiss. 
Deckher  /.  c.)  eum  audiri  nonoportere, 
qui  idpetaty  cujua  contrarium  nonfuerat 
in  evenium  contrarium  postulaturus  L 
pemdt.  Cod.  de  evict  I  would  (subject 
to  correction)  hold  that  even  a  minor 
would  not  be  entitled  to  relief  against 
a  proper  division  by  lot :  Justae  enim 
quaereloe  causas  ex  initio^  non  autem 
ex  eventu  dejudicandas  esse,  etiam  tunc 
cum  de  minorum  restitutioney  licet 
omnium  favorahiliBima,  tractatur,  in 
jure  apertum  est. 
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common,  which  cannot  be  divided  into  portions  without  damage 
or  inconvenience,  unlike  land  or  other  property.  The  division  or 
partition  of  lands  held  in  common,  otherwise  called  allotment  of 
ground  (grond-achaurding),  takes  place  in  the  length  and  not  in 
the  width  or  cross-ways,  beginning  from  the  sea  or  river-side. 
Grot,  Introd,  bk,  3.  ch.  28.  §  7.  Turbe  held  on  the  50.  Costnyvi, 
of  Rhineland,  18.  Novemh.  1561.  j>a^.  mihi  19.  (c). 

§  4.  Division  of  inheritance  may  be  taken  in  a  twofold  sense, 
and  is  of  two  kinds  ;  the  first  is  of  joint  inheritance,  the  other  is 
of  lands  adjoining  or  held  in  common.  In  the  separation  and 
division  of  joint  inheritance,  what  we  have  said  of  other  com- 
munity is  also  applicable  {d).  In  some  places,  after  the  precept 
of  the  canon  law.  Genes.  13.  9.  cap.  1.  extr.  de  paroch.  dt  iU 
canon,  there  is  indeed  an  old  custom,  that  where  there  are  two 
children,  the  eldest  fixes  the  shares  and  the  youngest  chooses. 
See  Augustin.  de  civiMte  Dei.  lib.  16.  cap.  20.  in  Jin.  But  this  is 
not  followed  in  the  Eoman  law.  Gail.  lib.  2.  observ.  116.  &  Wesemb. 
parat.  D.  famil.  erciscund.  num.  9.  Fachin.  lib.  6.  cap.  37. 
Henoch,  de  arbitr.  jud.  cas.  123.  nor  is  it  adopted  in  the  practice 
and  customs  of  these  countries.  See  Christin.  vol.  2.  decis.  110. 
numer.  1.    Zypae.  Not.  Jur.  Belg.  tit.  famil.  ercisc.  in  pr.  (e). 

In  the  case  of  contiguous  lands,  or  adjoining  of  divided  lands, 
without  any  definite  division  of  ground  or  demarcation,  the  tacit 
obligation  arises  of  suffering  the  old  demarcation  to  be  renewed 
and  declared,  in  so  far  as  this  can  be  ascertained  from  letters, 
notes,  witnesses,  or  old  reports.  I.  8.  I.  11.  D.  Jin.  regund. 
Wesembec.  parat.  eod.  num.  7.  Mascard,  de  probat.  concl.  394.  d- 
seq.  or  on  failure  thereof  a  new  division  of  land  and  boundaries 
is  made.  This  is  generally  according  to  the  precept  of  L  3.  Cod. 
fin.  regund.  and  upon  the  survey  and  statement  of  sworn  land 
surveyors  and  buUding  surveyors,  equitably  determined  and  fixed 
by  the  judge.    Christin.  vol.  2.  deds.  185.  num.  4.    Yinn.  ad 

(c)  Conf.    oh$ervat  aupra  comme"  («)  The  division  of  an  estate  is 

TMTat.  torn.  3.  p.  16.  add.  porro  DD.  minutely  and  accurately  discussed 

ad  tit.  Fa/ndectai.  de  communi  divi"  by  Huber.  Heed,  Regtsgel,  pag.  489.  ^ 

dundo,  seq,  and  in  the  ohaervat.  on  the  Inirod, 

((2)  Add.  consuUiss.  Schrassert  con-  of  Grot.  pt.  3.  pag.  29.  add,  Mat- 

m7.  torn.  2.  cons,  96.  n,  16.  d:  17.  pag,  thaeus  ohservat.  rer,  judicatur,  torn,  2.                  i 

613.  Grotius  Introd,  3.  28.  §  12.  <fc  oZ>«.  6.  <fc  DD,  ad  tit,  familiae  era's-                / 

9€q*  (fc  ampl.  Schorer.  ihid,  in  notie,  cuncfae. 

i 

/ 

\ 
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Wesembec.  paratit  finium.  regund,  d,  num.  7.  In  which  often, 
for  the  sake  of  convenience,  more  is  adjudged  to  the  one  than  to 
the  other,  provided  it  be  made  good  and  compensated  in  money. 
{.  2.  S.  4.  §  6.  D.Jin,  regund.  (/).  All  lands  are  reckoned  from 
the  middle  of  the  ditch  {g).  Gloss,  in  I.  2.  §  l.verb.  confinio.  D. 
de  aqua  pluv.  arcend.  Tussch.  vol.  2.  practicabU.  canclus.  694. 
litera  C.  &  vol.  4.  conclus.  448.  litera  F. 

Bat  whether  any,  and  what,  space  must  be  left  between 
dwelling-houses  and  buildings,  there  have  from  times  of  old  been 
special  ordinances  in  the  towns,  but  these  have  mostly  been 
altered  and  annulled,  so  that  houses  and  dwelling-places  are  at 
present  built  either  close  to  and  touching  each  other,  or  upon 
common  walls  on  both  sides.  See  Statutes  of  the  town  of 
Leyden,  art.  104.  dt  seq.  (h). 


{/)  Add.  commeniatorea  ad  d,  tit. 

{g)  See  this  mle,  as  usual,  excel- 
lendy  illustrated  in  the  dbdervatien 
on  H.  Grot.  Introd.  vol,  3.  p.  222. 

{h)  At  Amsterdam  it  has  been 
eaacted  by  Statute  of  19.  December, 
1565.  art.  6.  that  azchitects,  in  the 


laying  of  all  new  foundations  where 
there  has  been  no  building  nor  old 
foundations  laid  down,  shall  leave 
seven  inches  in  their  excavations  be- 
tween two  buildings  for  the  dripping 
from  the  eaves,  or  as  a  passage  for 
water. 
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Sect 

1.  Donatioii  defined.    Its  different 

kiDde. 

2.  Whether,  and  how  it  is  con- 

firmed hy  acceptance. 

3.  Whether  a  donation  ahove  500 

aurei  is  yalid. 

4.  The  value  of  500  aurei  in  our 

money. 


Sect 

5.  Whether  a  donation  above  500 

aurei  is  void  altogether,  or 
only  in  so  fisff  as  it  exceeds 
this  amount. 

6.  Whether  there  may  be  a  dona- 

tion of  all  one's  property. 

7.  When  donations  determine,  and 

may  be  revoked. 


By  analogy  to  contract,  a  person,  who  out  of  liberality  promises 
something  to  another  as  a  gift,  is  bonnd  to  the  acceptor  for  per- 
formance thereof.  1, 35.  §  ult  Cod.  de  donationibus.  §  2.  InstiU  de 
donat.  L  8.  D.  d:  L  6.  Cod.  de  obligat.  d  act. 

§  1.  Donation  is  a  voluntary  delivery  of  a  certain  thing  without 
any  cause  to  another.  1. 29.  D.  de  donat.  L  82.  D.  de  Reg.  jur.  (a). 
It  may  either  take  place  privately  and  inter  vivos.  §  2.  Instit.  de 
donat.  {b)  or  in  contemplation  of  death  and  mortis  causa,  where 
any  one  upon  his  deathbed,  or  in  the  expectation  of  death, 
gives  something  to  another  to  keep  as  his  own,  if  he  happens  to 
die  of  that  illness  or  danger  of  death,  but  otherwise  to  return  and 


(a)  See  Grot.  Introd.  h.  t.  jtr. 

(b)  Gifts  inter  vivos  are  either  made 
out  of  pure  liberality  or  remunera- 
tive. This  distinction  is  of  import- 
ance, because  the  former  are  not 
subject  to  any  warranty  except  by 
express  stipulation,  but  the  latter, 
proceeding  like  a  contract  ex  onerosa 
cau$a,  are.  vid,  L  2.   Cod,  de  Evict 


The  former  may  be  revoked  for  in- 
gratitude, the  latter  not  vid.  porro 
amplisa,  Scliorer  in  notia  ad  Manu» 
dud,  H,  Orotii.pag.  451.  add.  CarpzoT. 
decia,  1 23.  [As  to  donationea  remune" 
ratoriae,  see  further  Brink  &  athtra 
va,  Meyer y  1.  Menz.  Bep.  552,  and 
Melck  va.  David,  3  Menz.  Bep.  p.  468. 
— Tk.] 
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not  enjoy  the  same,  if  he  should  happen  to  recover,  unless  and 
before  he  has  revoked  the  same,  he  should  come  to  die.  §  1. 
InstiL  de  donat.  with  regard  to  which  the  law  of  legacies  by  last 
will  is  followed  in  every  respect,  d.  §  1.  Tnstit.  de  donat  L  17.  in 
fin.  D.  de  mort.  cans,  donat.  (c). 

§  2.  A  donation  again  may  either  take  effect  immediately,  or 
subject  to  a  certain  condition  or  direction,  the  non-observance  of 
which  makes  the  gift  revocable.  L  1.  db  tit.  Cod.  de  donat.  quae 
8ub  modo  I.  fin.  Cod.  de  revocand.  donatib.  (d). 

To  the  validity  of  a  donation  or  gift  acceptance  is  also  necessary, 
without  which  the  donation  is  ineffectual;  I.  10.  L  26.  D.  de 
donat.  which  acceptance  may  also  be  done  by  a  notary,  or  some 
one  else,  on  our  behalf,  or  upon  our  direction.  I.  4.  D.  eod. 
Joan  a  Sande.  lib.  5.  tit.  1.  def.  1.  Christin.  vol.  1.  deds.  86.  num. 
7.  8.  dt  decis.  185.  num.  66.  also  by  letters  of  acceptance  by  parties 
who  are  absent.  L  10.  D.  L  6.  Cod.  de  donat.  Which  acceptance, 
as  soon  as  it  has  taken  place,  makes  the  gift  fully  effectual,  and 
an  action  may  be  brought  thereon,  d.  I.  8.  D.  de  oblig.  d  act.  I.  6. 
Cod.  eod.  junct.  I.  86.  §  ult.  Cod.  de  donat.*  [So  that  if  the 
person  to  whom  the  gift  is  made  dies  before  acceptance,  his  heir 


(c)  Whence  it  follows  per  »e  that 
the  jtts  accrescendi  and  the  lex  fal- 
cidia  must  likewise  be  observed  as 
regards  donations  mortis  causa.  Far- 
ther, the  distinction  between  dona- 
tions inter  vivos  and  mortis  causa  is 
also  clear  from,  this,  that  in  the 
fonner,  if  immoveable  property  has 
been  alienated  thereby,  the  40th 
penny,  and  in  the  latter  the  20th 
penny  must  be  paid  to  the  fiscos. 
See  Besol.  19.  Juns,  27.  September, 
1743.  and  t?ie  Ordonn,  of  20.  i7un«, 
1659.  art.  1.  The  former  must  be 
registered  at  the  office  of  the  Regis- 
trar or  Secretary,  according  to  Qto- 
enewegen  ad  Instit.  tit.  de.  Donat.  if 
they  exceed  the  sum  of  600  Boman 
anrei,  for  which,  however,  there  is 
nowhere  any  warrant,  but  only  if 
the  gift  consists  in  an  immobile  quid, 
vid.  Loen.  p.m  760.  All  this  does 
not  take  place  in  donatioud  of  the 
latter  kind.     See  HolL  Consult.  Amst, 


3.  vol.  cons.  140.  Donations  inter 
vivos  are  transmitted  to  heirs,  whereas 
donations  mortis  causa  are  determined 
by  the  death  of  the  donee  before  the 
donor.  Holl.  Consult,  vol.  2.  cons. 
39. 

(d)  Add,  Bronneman  in  comment, 
ad  eund,  tit.  and  further,  it  must  be 
observed  that  in  such  a  case  the 
expectation  of  the  donation  is  trans- 
mitted to  the  heirs.  Yoet  ad  tit,  de 
donat,  n,  4.  et  ampliss,  Schorer  d,  t, 
pag,  4M. 

*  [Add.  Grotius  3.  2.  12.  Cens. 
for.  1.  2.  8.  §  4.  Voet.  39.  6.  11—12. 
Where  a  donation  inter  vivos  of  land 
was  made  by  a  grandfather  in  favour 
of  his  grandson,  a  minor,  and  ac- 
cepted by  the  father  of  the  minor  on 
his  behalf;  ffeldf  that  an  aotion  lay 
to  compel  transfer  of  the  land  in 
favour  of  the  minor.  Barrett  vs. 
Executors  of  O'Neil,  Kotz^'s  Eep. 
p.  104.— Te.] 
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will  not  have  thereby  acquired  any  right  to  the  gill,  which  will 
lapse.    Sande.  5.  1.  l.](e). 

§  8.  In  order  to  restrain  excessive  and  inconsiderate  liberality, 
it  was  introduced  by  the  written  laws  that  all  gifts  above  the 
value  of  500  aurei  should  be  invaUd,  unless  the  same  had  been 
granted  and  confirmed  by  a  public  and  legal  document  before  the 
local  magistrate.  L  27.  L  82.  Cod.  de  donat.  juncL  L  pen.  Cod, 
eod.  Whether  this  still  has  place  among  us,  is  doubted  in  vain, 
in  as  much  as  it  has  never  at  any  time  been  abolished.  Except 
only,  that  all  pubHc  documents  which  formerly  used  to  be 
executed  before  the  local  Court  of  Justice,  are  with  us  without 
distinction  executed  before  a  notary  and  two  witnesses  and  fully 
confirmed.  Whence  it  follows  that  such  gifts  granted  before  a 
notary  and  witnesses  will  likewise  be  considered  as  complete  (/). 

§  4.  But  how  much  the  said  500  Roman  aurd  amount  to  in 
our  currency  is  a  matter  of  dispute  among  the  doctors  of  our 
day.  They  however  seem  to  be  more  correct,  who  compute  the 
value  according  to  the  weight  of  the  said  Eoman  aurei  not  by 
reference  to  the  weight  of  a  pound  in  money  but  apothecaries' 
weight ;  which  has  continued  unchanged.  Of  which  gold  pieces 
72  make  one  pound  weight.  Z.  5.  Cod.  de  Stisceptorib.  junct.  l.  2. 
Cod.  de  veter.  numismat.  potestate.  Which  pounds  used  to  be  of 
the  same  weight  as  so  many  pounds  apothecaries'  weight,  of 
which  12  ounces  go  to  the  pound,  weighing  about  the  same  as 
13  ounces  of  the  present  money  weight.  Of  which  weight  6 
Roman  aurei  weighed  1  ounce,  which,  multiplied  by  12,  gives 
72  aurei  to  one  pound  gold  weight  of  12  ounces.  To  make  this 
correspond  to  our  coinage  and  money  weight,  it  must  be  observed 
that  one  pound  of  gold  ducats  of  16  ounces  is  valued  at  about 
seven  hundred  guilders,  which  divided  into  16  ounces,  each 
ounce  of  gold  will  amount  to  44  guilders ;  deducting  there&om  the 


{e)  Which  acceptance  in  the  case 
of  a  donatio  mortis  causa  does  not 
constitute  such  an  absolute  requisite. 
arg,  I,  75.  D.  legatis  2. 

(/)  See  Mr.  van  der  Schelling's 
note  to  the  Cod,  Bai.  p.  m,  368.  add, 
A,  in  cens,  for,  p,  \,  I,  2.  c.  8.  n,  7. 
[A  donation  of  property  above  the 
value  of  500  aurei  or  ducats  must  be 


publicly  registered;  and  where  the 
donation  exceeds  the  value  of  500 
aureiy  the  want  of  registration  inva- 
lidates so  much  of  the  donation  as  is 
in  excess  of  this  amount.  Vid, 
Barrett  vs.  Executors  of  O^Neil^ 
Kotzd*s  Hep.  104,  and  authorities 
there  referred  to  in  the  judgment,  and 
infra  §  5.— Tb.] 
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difference  between  16  and  12  ounces  (being  one  fourth  part) 
which  the  present  pound  contains  more  than  the  Boman  pound, 
about  88  guilders  still  remain,  to  which  if  a  thirteenth  share  be 
added,  which  the  Roman  12  ounces  contained  more  in  weight 
than  the  present  12  ounces  weight,  each  ounce  of  gold  will  con- 
tinue to  be  in  weight,  according  to  the  present  money  weight, 
about  86  guilders,  which,  divided  into  six  shares,  of  which  each 
share  was  -^  oi  &  pound,  will  give  the  true  value  of  six  guilders. 

So  that  according  to  this  computation  each  Boman  aureus 
would  equal  the  value  of  six  guilders  of  our  money,  or  one  pound 
great,  which  corresponds  to  a  double  gold  Karolus  guilder  or  an 
old  shield  of  France,  weighing  about  one  sixth  heavier  thaB  a 
gold  ducat ;  500  of  which  would  equal  three  thousand  guilders. 
But  as  this  amount  consisted  of  500  gold  pieces,  then  in  common 
use,  each  of  which  was  equal  to  a  hundred  pence,  at  that  time 
likewise  in  use ;  i.  5.  §  6.  D.  de  his  qui  effud.  I.  pen,  tt  alt.  D.  de 
in  jus  vocand.  L  47.  D.  de  manumiss.  testam,  which  pennies  were 
about  the  same  value  as  a  brass  penny  among  us,  and  as  there 
are  not,  nor  ever  were,  any  other  gold  pieces  in  use  among  us, 
which  were  nearly  of  the  same  value  except  a  Dutch  gold  ducat 
of  five  guilders,  likewise  amounting  to  100  common  Dutch 
pennies,  the  same  (i.e.  the  aureus)  is  not  without  reason  taken  as 
nearly  as  possible  at  500  ducats,  that  is  2500  guilders,  as  was 
computed  by  the  Court  of  Friesland ;  Joan  a  Sande.  lih,  5.  tit. 
1.  d€f,  8.  and  still  in  Germany  at  the  present  day,  according  to  the 
testimony  of  Carpzovius,   Electoral,  Respons.  tit,  6.  Respons,  56. 

§  6.  But  will  now  a  donation  of  more  than  500  ducats  be  alto- 
gether void,  in  as  much  as  it  has  {not)  been  legally  executed  ?*  It 
is  considered  that  the  same  will  hold  good  to  that  amount  and  the 
excess  only  wiU  be  void,  arg,  I,  84.  in  pr,  I,  85.  §  8,  in  fin.  Cod, 
de  donat,  I.  21.  §  1.  D,  eod,  Novell,  162.  cap,  1,  §  illud.  etiam, 
vide  Jul.  Clar.  lib,  8.  sententiar,  §  donatio,  quaest,  17.  num,  2. 
And,  Gail,  lib,  2.  obs,  5.  mem,  8. 

§  6.  Otherwise  donations,  however  large  they  may  be,  even  of 
all  the  donor's  property,  will  be  good  and  valid.    L  17.  §  1.  D. 

*  [The  original  has  in  ae  much  as  we  must  understand  Van  Loeuwen 

it  has  been  legally  executed.  It  is  how-  as  translated  above.      Of.   also  the 

ever  clear,  from  the  references  to  the  Ceylon  Translation  of  this  passage.— 

Code  and  to  Gail  in  the  text,  that  Tb. 
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quae  in  fraud,  creditonim.  I,  36.  §  4.  Cod,  de  donat,  provided  they 
are  properly  made.  Which  is  only  understood  of  things  present, 
for  a  donation  of  future  property  prevents  the  making  of  a  last 
will  and  consequently  cannot  exist  in  law.  See  Mantic.  de  tacit, 
d'  ambig.  comment,  lib.  12.  tit.  16.  Ant.  Fab.  ad  codic.  Uh.  8.  tit. 
86.  defin.  9.  Jul.  Clar.  lib.  4.  Sentent.  §  donatio,  quaest.  19. 
Tessaur.  decis.  99.  {g). 

Except  that  a  donation  of  all  property,  or  the  greater  part 
thereof,  by  a  person  who  has  no  children,  or  probably  thought  he 
would  have  no  children,  is  considered  to  be  cancelled  and 
revoked,  if  afterwards  he  begets  and  leaves  any  children,  who  may 
claim  back  the  donation  because  such  a  condition  is  considered  to 
be  tacitly  impUed  in  the  transaction.  I.  8.  Cod.  de  revocand. 
donat.  L  102.  D.  de  condit.  d  demonstrat.  I,  80.  Cod.  de  fidei- 
comviis.  (h). 


{g)  This  is  in  accordance  with  the 
doctrine  of  Grotius,  Inirod,  3.  2. 
§  11.  But  Professor  J.  Yoet  ad 
Dig.  d,  tit,  n,  10.  holds,  in  consequence 
of  the  opinion  of  Harprecht  in  the 
passage  cited  from  Jul.  Clams,  that 
by  the  civil  law  such  donations  are 
also  Talid  as  regards  future  property, 
and  he  adds  the  reason  that  the  law 
has  taken  care  that  such  a  donor 
shall  not  suffer  want  by  the  bene- 
ficium  competentiae,*  To  distinguish 
here  with  Bmnneman,  ad  leg,  19. 
§  3.  D,  de  re  judicata  utrum  d  tradt- 
tione  an  dpromisaione  inceperit  donatio? 
is  not,  in  my  opinion,  satisfactory 
with  regard  to  our  law,  in  as  much 
as  the  question  of  validity  or  in- 
validity depends  upon  the  transaction 
itself.  The  arguments  in  support  of 
the  doctrine  of  Grotius  and  our 
Author  will  be  found  collected  in 
Boel  in  notis  ad  Loen.  decis,  p,  759. 

{h)  That  is,  by  an  extension  of 
these  IcgeSy  con/,  Voet.  h,  t,  n,  26. 
[conf,  Orot.  3.  2.  18.  v.  d.  Keessel. 
Th.  490.— Tr.].  I  also  find  in  Van 
der  Schelling's  note  on  the  Cod,  Bat. 
h.  at,  n,  4.  that  a  father,  \s^ho  has 

*  [Of.  Schorer  ad  Grot.  3.  2.  11  ; 
V.  d.  Keessel.  Th.  487.— Tr.] 


promised  before  a  notary  aud  wit- 
nesses not  to  alienate  or  donate  his 
property,  wishing  thereby  to  ac- 
knowledge the  generosity  of  )na 
children,  who  had  released  T^ith  from 
all  actions  concerning  their  maternal 
inheritance,  and  which  they  may 
have  on  that  account,  may  notwith- 
standing make  a  donation  or  legacy 
in  favour  of  strangers.  For  this  is 
cited  Everh.  conail,  6.  But  it  is  clear 
that  this  must  be  understood  subject 
to  the  following  limitation,  that  this 
pactum f  in  so  far  as  it  takes  away 
the  right  of  disposition  in  case  of 
death  alone,  would  be  invalid,  and 
that  consequently  dicto  caiu  he  may 
freely  dispose  and  donate  morHa 
causa  at  pleasure ;  but  not  also  inter 
vivoSy  except  in  favour  of  the  children. 
Which,  notwithstanding  the  intiicacy 
of  the  question,  appears  from  the 
legal  opinion  of  Everhardus,  d.  h 
We  should  not  object  to  this  by 
asking  what  benefit  the  children 
derive  by  the  acceptance  made  before 
the  notary  and  witnesses  if  the 
father  may  dispose  of  everything  to 
strangers  at  his  death,  and  what 
difference  can  it  make  to  the  children 
whether  he  does  so  inter  vivos  or 
mortis  causa  ?    For  they  who  argue 
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§  7.  Donations  again  may  also  be  revoked  and  cancelled  by 
reason  of  great  ingratitude  and  injury  done  to  the  donor;  as 
where  the  donee  has  attempted  the  life  of  the  donor,  assaulted 
him,  or  pubUcly  slandered  him,  or  has  refused  support  to  the 
donor  who  has  been  reduced  to  poverty,  and  the  like.  L  10.  Cod. 
de  revocand.  donat.  (i). 


thus  altogether  forget  the  legitimate 
portion  (of  the  children). 

(0  See  Grot.  3.  2.  §  17.  That  by 
the  antient  laws  of  these  countries, 
husband  and  wife,  in  the  absence  of 
any  charter,  could  not  give  or  be- 
queath to  each  other  anything,  ex- 
cept the  uBuiruct  of  their  property, 
appears  from  the  observat.  im  the 
Introd,  of  Grotius,  vol,  4.  p,  144. 
where  it  is  correctly  observed  that 
the  reason  why  husband  and  wife 
cannot  make  a  gift  to  one  another  is 
very  natural,  for  the  marriage  having 
been  consummated,  community  of 
property  takes  place  among  us ;  but 
if  we  seek  to  derive  this  solely  from 
the  antient  law  of  the  country,  it 
will  follow  that,  community  having 


been  excluded  by  antenuptial  con- 
tract, donations  between  husband 
and  wife  inter  vivos  would  be  effectual. 
It  is  probably  on  account  of  this 
view  that  the  oldest  statutes  of  the 
town  of  Utrecht,  referred  to  in  the 
above-mentioned  obaervatien,  state 
/or  they  ehall  he  one  body  alone,  that 
is,  in  other  words,  they  are  as  one 
persona  moralis,  liable  to  the  same 
obligations,  and  all  ground  for  a 
donation  between  them  ceases  en- 
tirely (with  the  exception  of  trifles, 
and  ornaments  of  gold  and  silver, 
and  jewels) ;  wherefore  a  donation 
between  husband  and  wife  after  dis- 
solution of  the  marriage  will  be 
effectual,  vid,  Grotius  I,  c.  and  Groe- 
newegen  in  notis,  n.  12. 
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Sect. 

1.  Average  defined.    Its  different 

kinds. 

2.  By  whom  to  be  borne,  or  oyer 

•what  things. 

3.  With  respect  to  what  loss. 

4.  Of  the  valuation  of  things  saved, 

lost,  or  damaged,  for  the  pur- 
pose of  average. 


Sect. 

5.  How  far  an  acceptance  of  in- 

heritance is  binding. 

6.  Condiction    or   claiming    back 

whatever  has  without  cause 
been  given  too  much,  or  over- 
paid. 


§  1.  By  analogy  to  community  of  property,  merchants  of  a 
laden  ship,  whose  merchandise  and  property  have  arrived  safely, 
are  bound  to  make  compensation  to  the  others,  whose  merchan- 
dise and  property  have  been  lost,  spoiled,  or  damaged,  by  being 
cast  overboard,  or  otherwise,  in  order  to  save  the  ship.  L  1.  dt  2. 
D.  ad  leg,  Rhod,  de  JacU  Which  among  us  is  called  average 
{Avery  or  Havery).  The  meaning  of  this  term  may  be  seen  in 
the  letter  of  Marcus  Zuerius  Boxhorn,  written  to  the  professor, 
Aniout  Yinnius,  on  his  observation  ad  Petri  Peccii  rein  nauticam, 
translated  by  me,  and  more  fully  referred  to  in  the  treatise  on 
Average  of  Quintyn  Weitsen  (a). 


(a)  Much  investigation  has  been 
made  concerning  the  origin  and  deri- 
vation of  our  Dutch  word  average; 
but  less  attention  is  paid  to  what  is 
more  useful  and  necessary,  viz.,  that 
the  source  and  origin  of  this  contract 
consist  herein :  As  soon  as  the  master 
has  agreed  with  the  respective  ship- 
pers as  to  the  freight,  a  contract  of 
partnership  at  once  arises  between  the 


respective  freighters,  with  whom  the 
master  has  finally  contracted,  where- 
by they  have,  through  the  settlement 
of  the  freight,  become  ipw  facto  Socii, 
in  order  to  share  and  bear  in  common 
pro  rata  the  unexpected  loss,  which 
one  or  more  of  them  may  happen  to 
sustain  eiajite  ilia  societate,  Vid,  Yer- 
wer.  Neerl,  Zeer,  toegi/t  van  Orondre- 
gelen,  pag,  116.  whence  the  rule  in 
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Arerage  is  of  two  kindsi  being  either  general,  or  what  we  term 
gross  average. 

General  average  comprises  all  common  charges,  exclusive  of 
necessity  and  shipwreck,  namely,  pilot  wages,  tolls,  and  charges 
upon  the  ships  and  merchandise,  paid  in  going  and  coming  along 
the  rivers,  which  is  borne  only  by  the  goods  on  board,  each 
according  to  its  value  (b). 

Gross  average  is  the  compensation  of  all  loss  through  the 
casting  overboard  of  goods,  cutting  of  masts,  anchors,  cables, 
ropes,  baggage,  tackle,  and  rigging,  by  common  consent  to  save 
the  ship  in  case  of  necessity ;  which  is  borne  not  only  by  the 
cargo,  but  also  by  the  ship,  its  equipment  and  the  value  thereof. 
See  Quinteyn  Weitsen,  tract,  van  Avarye.  vers,  avarye  is  tweder 
hande.  Wisbuyse  Zeerechten,  art.  12.  21.  25.  28.  60.  Mari- 
time law  of  the  Emperor  Charles  of  the  year  1651.  art,  41.  and 
of  King  Philip,  31.  October,  1563.  tit.  van  Schiphreking,  art.  4.  et 
seq.  (c). 


the  maritime  law  of  the  Netherlands, 
that  all  who  pay  freight  are  also 
liable  to  contributiou  in  gross  aver- 
age. Hamerster.  StattUen.  van  Vrtes' 
land.  1.  b.  24.  tit,  §  6.  Jurl,  §  321. 
Bomat.  loix  civUeSj  pag,  m,  84.  art.  6. 

(b)  Average  ordinaris  or  commune 
inolndes    common  charges   of  ship 
and  cargo.  e,g,  lighthouse  and  buoy- 
money,    signal    letters,    &c.     Oro88 
average  is  whatever  has  been  done 
to  save  ship  and  cargo,  as  the  cut- 
ting of  ropes,  masts,  anchors,  casting 
overboard  of  merchandise,  &c.     In 
this  our  law  differs  from  that  of  the 
French,  who  call  acaries  grosses  also 
eommunes.    See  Weytsen,  d,  t  §  3. 
and  tiie  Author  thereon,  add,  ampl. 
Schorer.   ad  manuduct,     H.  Grotii. 
p,  651. 

(c)  The  requiaites  for  contribution 
in  gross  average  are  (under  cor- 
rection) certainly  these,  1st.  the  loss 
of  the  goods  of  one  of  the  freighters. 
2nd.  the  preservatioD  of  the  goods 
of  the  other  freighters.  Loccen.  Jus. 
MariUm,  lib,  2.  cap,  8.  num,  7. 
Every  question  concerning  the  plac- 


ing  of  the  gocds,  of  which  anyone  is 
the  shipper,  concerns  only  the  master 
and  freighter;  and   if   it  be  asked 
what  action  is  available  to  the  ship- 
per in  such  a  case  according  to  the 
principles  of  law,  I  answer  he  must 
proceed  against  the  master.  Actione 
locati,  L  2.  D,  ad  leg.  Rhod,  Reciissiine 
ad  eandem   legem   obaervavit    claries, 
Brunem.  Domini  ejectarum  mercium 
habent  actionem    locati  contra  magis- 
trum,   si  merces  transporUindas  loca- 
runtf  vel  conducii  si  certmn  locum  in 
navem  conduxerunt.    Vedoribus  contra 
datur  oA^io  contra  convectorea  eorumque 
merces  sc,   actio   contributoria,    add, 
Stypman.    Jus,  maritim,  p,  3.  c,  10. 
n,  189.  &  seq.    The  note  of  Mr.  Q. 
Weytsen,  tra^,  van   avaryen,  §  50. 
on  this  subject  is  worthy  of  mention : 
*  *  A  master  having  obtained  a  cargo  in 
Spain,  loads  at  Dover   in  England 
some  more  goods,  which  he  is  in  con- 
sequence   obliged    to     cast     away ; 
although  these  goods  have  nothing 
in    common  (says  Weytsen,  §  51.), 
they  must  nevertheless  contdbute." 
Not  because  the  goods  have  been 
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§  2.  To  ibis  compensation  all  those  are  liable  who  had  any  in- 
terest in  the  saving  of  the  ship,  and  to  the  extent  of  such  interest. 
So  that  in  fixing  this  compensation,  all  goods  and  merchandise  on 
board,  likewise  the  vessel  and  its  equipment,  and  also  the  money 
and  jewels  that  a  person  has  with  him,  are  taken  into  account ; 
{.  2.  §  2.  D.  od  leg.  Rhod.  de  Jactu,  excepting  only  the  daily 
clothes  which  he  has  on  or  is  actually  wearing.  Maritime  Laws 
of  King  Philip,  tit,  van  Schipbreuk,  zewerp,  art.  7.  Quintyn 
Weitsen,  tract,  van  Avarye.  vers,  quaestie  of  het  geld  and  vers.  AUe 
de  BootageseUen.    Jacob  Coren.  ob$.  41.  num.  8.  in  notis. 

All  provisions  are  likewise  excepted,  because  these  are,  in  case 
of  need  on  the  voyage,  held  to  be  common  property,  and  divided 
among  those  on  board.  I.  2.  I.  8.  in  fin.  D.  ad  leg.  Rhod.  de 
Jactu.  See  Grot,  de  Jure  beUi^  cap.  2.  n.  6.  We  say  of  all  loss, 
for  this  compensation  not  only  takes  place  with  regard  to  the 
merchandise  thrown  overboard,  but  with  regard  to  all  the  loss 
which  is  sustained  in  the  saving  of  the  vessel,  as  well  by  the 
vessel  and  its  equipment  as  otherwise.  L  2.  §  1.  in  fin.  D.  ad 
leg.  Rhod.  de  Jactu.  Also  where  the  master  has  with  the  general 
consent  run  the  vessel  on  shore.  Maritime  Laws  of  King  Philip 
of  the  year  1563.  tit.  van  de  Schippera,  vers.  Hetschip  heeft  doen 
stranden,  art.  4. 

§  8.  We  say  by  general  consent,  for  the  master  is  not  authorised 
without  the  consent  and  approval  of  the  merchant  or  his  agent 
(if  he  be  on  board),  and  if  he  be  absent  or  refuse,  then  with  the 
consent  of  the  majority  of  the  crew,  to  cast  anything  overboard, 
who  upon  their  arrival  on  shore  are  heard  thereupon  on  oath 
whether  this  was  done  out  of  necessity  and  with  common  consent ; 


placed  by  the  master  on  one  bottom 
(as  Qrotius,  IntroiL,  observes),  but 
because  there  exists  among  the 
freighters  jointly  a  tacita  societas, 
whence  they  also  proceed  adione  ex 
jactUy  and  whateyer  act  the  master 
does,  whether  he  loads  the  goods 
on  another  bottom  or  not,  he  can- 
not thereby  annul  this  contract 
vid.  Loccen.  lib,  2.  c.  8.  §  10.  in 
Vitriar.  p,  798.  w.  35.  wherein  we 
differ  from  the  great  Bynkershoek, 
^uaest.  jur,  priv.  lib,  4.  cap,  24.  Voet. 


ad  leg.  Rhod,  n.  4.  <&  5.  who  give  as 
the  only  reason  for  contribution 
that  the  goods  whieh  are  lost  have 
brought  about  the  preservation  of 
the  remainder;  but  from  this  it 
would  follow  that  all  cutting  and 
casting  away,  done  in  accordance 
with  good  seamanship  and  for  the 
safety  of  ship  and  cargo,  but  which 
(as  appeared  a  posteriori)  had  not  in 
the  least  effected  such  safety,  can- 
not be  brought  into  average,  which 
would  be  manifestly  absurd. 


Ch.  XXXI.]  [GEOT.  III.  29.]  24-5 

for  whatever  is  lost  or  damaged  by  tempest  or  storm  is  not  com- 
pensated. {.  2.  §  1.  D.  o^  leg.  Rhod.  de  Jact.  Care  must  also  be 
taken  that,  as  much  as  possible,  the  goods  of  heavier  weight  and 
least  value  are  first  thrown  overboard.  Wisbuyse  Zeerechten, 
art.  12.  20.  21.  88.  89.  Maritime  Laws  of  King  Philip,  d.  tit. 
van  Schipbreuk,  art.  4.  d'  seq.  <£  art.  8.  Weitsen,  tract,  van  Avarye, 
vers.  *t  Qunt  by  Tempest. 

Whatever  has  been  paid  to  pirates  to  ransom  the  goods,  must 
likewise  be  brought  into  this  compensation,  d.  I.  2.  §  8.  D.  ad  I. 

* 

Rhod.  de  Jact.  But  if  they  have  taken  anything  in  particular, 
which  is  afterwards  ransomed,  the  loss  will  fall  solely  on  the 
things  ransomed  and  the  owner  thereof,  d,  §  3.  Quintyn  Weitsen, 
tract,  van  Avarye,  vers,  ende  nit  het  gunt  voorsz.  unless  the  master 
has  pointed  out  any  goods  in  particular,  in  order  to  save  the  rest, 
in  which  case  this  ransom,  having  been  made  for  the  common 
benefit,  must  be  brought  into  contribution,  arg.  d.  L  2.  in  Jin.  pr 
D.  ad  leg.  Rhod.  de  Jact.  Weitsen  vaii  Avarye,  vers.  Nu  is  de 
questie. 

For  the  preservation  of  the  ship ;  for  if  the  ship  is  not  saved,  as 
where  the  boat  is  preserved  with  a  portion  of  the  goods,  and  the 
ship  itself  is  lost,  no  contribution  takes  place.  I.  4.  in  pr.  vers, 
contra.  D.  ad  leg.  Rhod.  de  Jact.  Strach.  de  nav.  part.  2.  ntnn. 
19.  (d). 

§  4.  In  this  contribution  a  twofold  valuation  must  be  made,  on 
the  one  hand,  of  the  lost  or  damaged  goods,  and  on  the  other,  of 
the  goods  saved.  The  saved  goods  at  the  value  they  would  have 
at  the  place  for  which  they  are  destined,  and  the  lost  goods  at 
the  value  at  which  they  were  bought  or  otherwise  obtained,  if 
they  have  not  yet  accomplished  half  the  voyage  ;  but  if  thej'  have 
performed  the  half  of  the  voyage,  they  will  be  taken  at  the  value 
which  they  would  have  had  at  the  place  of  destination,  deducting 
the  fireight  and  charges  due  thereon.  I.  2.  §  2.  ct  §  4.  ad  leg. 
Rhod,  de  Jact.    Quintyn  Weitsen  van  Avarye,  vers,  in  de  taxatie, 

{d)  The  reason  is   that  the  com-  vessels  and  loaded  some  of  the  goods 

mtmity  then  determines   of  itself,  into  them,  and  snch  goods  were  to 

▼here  according  to  the  common  say-  perish,  oontributiou  will  take  place, 

ing  ship  and  cretv  are  lost.     But  if  and  the  goods  in  the  ship  must  bear 

the  captain,  by  reason  of  the  ship  their  share  of  the  loss  as  ^om  avera^tfi 

being  too  heavily  laden,  has  hired  vid.  Weytser,  §  30. 
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Jacob  Coren.  observ.  41.  num.  4.  in  not.  And  the  money  is  valued 
not  according  to  its  currency,  but  according  to  its  weight  and 
intrinsic  value.  Maritime  Laws  of  King  Philip,  tit.  van  Schipbreuk, 
art.  7.  Quintyn  Weitsen  van  Avarye,  vers,  qnaestie  of  *t  geld{e). 
This  valuation  having  been  made,  an  equal  calculation  then  takes 
place  as  to  what  and  how  much  the  goods  saved  have  to  con- 
tribute towards  the  loss  sustained,  in  which  the  lost  goods  are 
also  computed  at  their  value,  so  that  their  owner  must  help  to 
bear  his  own  loss  besides  that  of  others.  I.  8.  §  2.  ad  leg.  Rhod. 
de  Jactu.     Weitsen  on  Average,  vers.  Nu  is  de  vraag. 

And  herein  the  list  and  bill  of  lading  given  to  the  master  are 
followed,  which  is  called  carga  or  cognoscement.  And  if  any  one 
has,  besides,  any  costly  article  of  small  compass  in  his  chest,  he 
must  make  this  known  to  the  master,  before  it  is  cast  overboard, 
otherwise  tlie  said  chests,  when  cast  overboard,  and  a  valuation 
thereof  made,  will  be  taken  as  if  the  same  was  not  therein. 
Maritime  Laws  of  King  Philip,  tit.  van  Schipbreuk.  art.  5. 
Wisbuyse  Zeerechten,  art.  28.  Weitsen  on  Average,  vers,  quaeritur 
in  de  meeste.  See  this  more  fully  in  the  treatise  on  average  of 
Quintyn  Weitzen,  and  my  note  thereon,  which  has  been  trans- 
lated and  added  to  in  Latin  by  the  experienced  Mr.  Math,  de 
Vicq.(/). 

§  5.  Under  this  kind  of  tacit  obligation  analogous  to  a  con- 
tract, is  also  considered  the  acceptance  of  an  inheritance,  whereby 
the  heir  is  bound  to  satisfy  all  the  debts  and  charges  of  the 
estate  and  the  bequests,  to  the  creditors  and  legatees,  just  as  if 
he  had  contracted  with  them.  I.  6.  §  2.  D.  de  obligat.  cC  a^f.  I.  8. 
I.  87.  D.  de  acq.  her  edit.  I.  3.  %fin.  D.  dereb.  auth.  Judic.  poss.  (jg). 

§  6.  And  likewise  the  restitution  of  something,  which  any  one 
has  without  cause  received  too  much  or  in  excess.  §  7.  Instit.  de 
offic.  Judicis.  I.  38.  D.  de  condict.  indebiti.  of  which  we  have 
treated  supra,  Bk.  IIL  ch.  10.  §  8.  and  Bk.  IV.  ch.  14.  §  4. 


(e)  Co7if,  Grot.  h.  t.  §  12.  &  13.  mentioned  in  the  &t7/«  o/orc/er. 
and  the  notes  thereon.    We  must  also  (/}  See  also  in/raf  ch.  39.  §  7. 

observe  that    by  the  Ordinance  on         (g)  Vid.     Mons.    Wolfius.     droit 

Assurance  and  Average  of  this  town,  de  N.  tSr  des  G.   torn,  2.  p.  11.  <i:  les 

p.  85.  every  one  is  obliged  to  declare  notes  de  Mons,   Lusac,     [^Cooper  vs, 

the  proper  value  of  his  goods,  waives,  JocJiS,  Kotz^^s  Rep,  201. — Tr.] 
morchaudise  and   cash,    d^c,  as  is 
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Sect 

1.  Grime  defined. 

2.  Whether  and  when  the  inten- 

tion is  taken  for  the  act. 

3.  He  who  commands,  counsels,  or 

assists    another,    is     equally 
guilty. 

4.  The  defence  of  one's  life,  honour, 

or  property  is  not  punishable. 

5.  Excessiye  drunkenness  does  not 

excuse. 


Sect. 

6.  Young  children,  lunatics,  mad- 

men, or  idiots  are  not  punish- 
able. 

7.  Obligation  arising  from  crime 

gives  rise  to  punishment,  or 
compensation. 

8.  By  whom  the  complaint  is  to  be 

prefen*ed. 

9.  Of    the    division    of     crimes 

among  us. 


§  1.  Obligation  (arising)  from  crime  is  where  any  one  by  reason 
of  a  crime  incurs  the  punishment  created  against  it  by  the  laws. 

Crime,  in  a  general  sense,  is  every  punishable  violation  of  the 
kws,  done  wilfully,  and  with  an  evil  intention.  Which  is  taken 
very  narrowly  and  strictly,  so  that  whatever  is  not  connected  with 
some  open  fraud,  or  evil  intention,  cannot  be  punished  as  a 
crime.  I,  7.  D.  ad  leg.  Cornel,  de  Sicariis,  L  1.  in  pr,  D.  si  famil, 
furt.fecis.  dicatur.  Gail.  lib.  2.  obs.  109.  num,  1.  Such,  however, 
that  great  negligence,  although  strictly  not  a  fraud,  and  not  to  be 
considered  as  a  crime,  is  yet  punishahley  although  to  a  less  extent 
at  discretion.  1. 1.  §  sed  si  clava.  I  3.  §  sed  ex  Senatus.  cons.  I.  4. 
§  1.  D.  ad  leg.  Cornel,  de  Sicariis,  Ant.  Matth.  de  cnminibtis, 
lib,  1.  cap.  1.  num,  2.  Especially  where  this  happens  in  great 
and  serious  crimes  {a). 


(a)  For  this  reason  crime  is  thus 
defined  by  Moorman,  ct'ery  act  or 
neglect  which  is  punishahh  hy  muni- 
cipal Jaw  J  observing  that,  just  as  it 
is  a    crime    of    commimon   to   do 


something  unlawful,  so  it  is  a 
crime  of  omission  to  allow  anything 
to  be  done  by  another  which  we  might 
have  prevented.  From  this  it  neces- 
sarily follows  that  with  regard  to  the 
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§  2.  In  many  cases  also,  the  will  is  taken  for  the  deed,  and, 
although  the  deed  was  not  yet  committed,  punished  as  if  it  had 


latter  species,  we  ought  carefully  to 
regard  the  actual  neglect,  or  the 
neglecting  of  matters,  which  ought 
to  have  been  done  for  a  certain  pur- 
pose, by  not  using  our  powers  or 
ability.  It  is  desirable  that  philo- 
sophy be  more  appUed  in  matters  of 
jurisprudence.  How  many  errors 
will  not  thereby  be  prevented  with 
respect  to  crimes  ?  Would  that  we 
all  were  real  and  not  imaginary  phi- 
losophers !  A  crime  of  omission  is 
rightly  punishable  byway  of  example 
in  proportion  to  the  social  evil  pro- 
duced by  it ;  but  not  so  an  act  hap- 
pening through  mere  inadvertence. 
Hence  it  is  of  the  greatest  necessity 
that  we  rightly  understand  the  doc- 
trine of  imputability  {doctrina  impu- 
iationis),  and  Marcian  properly  says, 
in  L  11.  D.  de  pcenia :  perspiciendum 
est  judicantiy  ne  quid  aut  duriua  out 
remissms  constituatur,  qttam  causa 
deposcit.  And  to  be  able  to  do  this 
we  must  possess  a  complete  know- 
ledge of  the  morality  of  human 
conduct,  which  places  moral  science 
above  all  other  branches  of  Philo- 
sophy :  to  speak  more  clearly,  we 
must  know  of  what  acts  a  man  is  the 
voluntary  cause  and  of  what  not. 
^Yhat  a  wide  Held  does  this  not  open 
to  us,  and  what  a  difficulty  do  I  not 
experience  iu  confining  my  pen 
within  the  narrow  limits  of  a  note  1 
I  must,  therefore,  content  myself  by 
observing  that  deeds  or  acts  proceed 
from  the  ability  of  thinking  and 
acting ;  the  sensation  and  reflection 
which  we  as  rational  beings  ex- 
perience on  our  actions  give  us  ideas  ; 
but  the  goodness,  badness,  or  indif- 
ference of  our  actions,  consists 
solely  in  their  agreement  or  disagree- 
ment with  the  provisions  of  the  law. 
Actions  proceed,  1st,  either  from  that 
by  which  a  thing  is  such  and  nothing 
else,   that    is    ex    essentia    {recte    ait 


Wolfius  in  ontolog.  p.  137.  5  168.  "jnorf 
primum  de  ente   concipUur  H   in  qM 
ratio  continetur  sufficiens^   ear  cedera 
vel  adu  insitU  vd  inesse  poasitd,  oppel- 
laiar  ejus  essentia  ;'*  unde  patet^  petsi- 
biHtaiem,    entis  intrintecam    absoinrt 
ejusdem,  esseniiam),  and  then  they  aie 
called  necessary  f  as  being  inseparable 
and  so  from  eternity;  which  canniot  be 
imputed  to  the  actor,  but  are  properly 
considered  as  the  necessary  oodss- 
quences    of     eternal    unchangeable 
principles  or  laws,  proceeding  frum 
the  primary  cause  of  all  eroatares ; 
such  are  all  actions, which  are  simply 
determined  from  the  condition  and 
nature  of  our  soul  and  body,    e.g. 
the  circulation  of  the  blood,  the  use 
of  food,   the   consciousnesB  of   our 
existence    as   rational   (beings)  and 
the     consequences      thereof;     2nd, 
actions  proceed    from  the  will  and 
ability  of  man,  to  wit,  we  may  do  or 
leave  undone  very  many  things  and 
matters,  and  then   those  are  called 
voluntary  deeds.    To  contradict  this 
would  be  equivalent  to  asserting  that 
something  may  at  one  and  the  same 
time  exist  and  not  exist;  for  since 
there  are  a  number  of  actions  and 
doings  which  have  no    other    raiio 
sufficiens  than  the  bare  pleasure  of 
man,   e.g.  the  movement  of  one  of 
our  limbs,  we  would  in  vain  deny 
that   man  gives   such   doings    and 
actions  existence;   in  other  words, 
that  he  is  their   audor  and  causa. 
Without  discussing  this  philosophical 
subject  further,  I  think  this  opinion 
irrefutable:    Man    is    the  voluntary 
cause  of   all    his    voluntary  actions. 
From  these  observations  respecting 
our  actions,  it  appears  per  se  that  in 
judging  of  an  act  {judicium  imputa^ 
tionis)  regard  must  be  had,  1st,  to  the 
reason  which  accompanies  the  act,  the 
place    where    and    the    manner    in 
which    the    same   was    committed' 
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been  done.  That  is,  whenever  there  is  a  fi^ced  intention  to  com- 
plete the  act,  which  through  some  means  or  other  has  been 
prevented  or  frustrated.  L  14.  D.  ad  leg.  Com.  de  Sicar.  I.  5. 
Cod.  ad  leg.  Jul.  Majestat.  As  where  any  one,  with  the  view  of 
murdering  another,  attacks  him  with  a  weapon,  and  the  design 
is  frustrated  or  prevented ;  or  has  prepared  poison  in  order  to 
poison  another,  or  has  thrown  down  a  woman  in  order  to  ravish 
her,  and  the  like;  it  will  be  so  considered,  as  if  he  had  done  the 
deed,  for  there  was  the  will  and  intention  to  do  it,  but  he 
was,  contrary  to  his  intention,  prevented 'and  frustrated.  1. 1.  D. 
ad  leg.  Com.  de  Sicar.  I.  7.  D.  eod.  But  this  is  mostly  punished 
with  less  than  the  ordinary  punishment,  arg.  L  1.  §  ult.  D.  de 
extraord.  criminib.  See  Jul.  Clar.  §  Jin.  quaeat.  29.  Farinac. 
torn.  1.  quaest.  17-  num.  48.  Gomez,  torn,  1.  resolut.  cap.  3.  num. 
11.  Gudelin.  de  jure  worm.  lib.  5.  cap.  17.  Zypae.  notit.  jur. 
Belg.  tit.  ad  leg.    Corn,  de  Sicar,  d  adl.  Jul.  Majestat.    Anton. 


2nd,  whether  the  same  has  relation 
to  the  freedom  of  the  doer  or  not. 
The  necessity  for  a  just  observance  of 
these  invaluable  rules  is  apparent 
from  my  treatise  over  den  ontb,  van 
den  echt,  pay,  88.  and  from  what 
(besides  the  many  examples  fur* 
nisbed  by  the  Corpus  Juris)  is  re- 
corded by  Quintilian,  Inst,  orat,  pag. 
622.  ed.  Burm. :  Juvenes  qui  convivere 
solebant,  constitueiunt,  ut  in  litore 
canarent.  Unius,  qui  caenae  defueraty 
rumien  tumuloy  quern  exstruxerant, 
iMcripserunt.  Pater  ejus  a  trans- 
Ttiarina  peregrinatione  cum  ad  litus 
idem  appulisset,  lecto  nomine,  sus- 
pends H,  Dicuntur  hi  caussa  mortis 
fuisse.  Consult  my  first  rule  and  the 
contrary  is  clear.  Further,  especial 
attention  must  be  paid  to  the  law,  as 
beJDg  the  guide  of  our  voluntary 
actions,  e.g.  a  duel  considered  by 
reference  to  Divine  law  deserves  the 
name  of  sin,  by  reference  to  the  prac- 
tice of  some  it  is  a  virtue,  and  with 
reference  to  the  civil  municipal  law  it 
is  a  capital  crime,  v.  Locke  de  Ventende- 
ment  humain,  p.  435.  But  we  will 
fall  into  eiTor,  and  not  infrequently 
frustrate  the  intention  of  the  law- 


giver, if  we  consider  the  law  in 
ahstracto  without  considering  the 
doctrina  imputationis.  Suppose,  for 
instance,  the  law  enjoins  that  he  who 
causes  damage  to  another  must  make 
him  compensation  for  the  same. 
Titius  is  violently  assaulted  by 
Maevius,  and  compelled,  in  order  to 
save  his  life,  to  leap  out  of  a  window ; 
by  this  leap  he  falls  among  some 
breakable  and  precious  wares  put  up 
or  placed  there.  If  now  we  proceed 
after  the  manner  of  a  Legulejas  we 
would  undoubtedly  hold  Titius  liable 
in  compensation  if  he  were  sued ;  the 
shrewd  Ulpian,  although  not  pos- 
sessing a  clear  notion  of  the  actiones 
coadae,  invitae  and  libera^,  decides 
this  however  to  the  contrary,  in  /.  7. 
D.  ad  L  Aquil,  [cf.  Scott  v.  Shepperd, 
1.  Sm.  Lead.  Ca.  ;  Van  den  Burgh  y. 
Truux,  4  Denis(U.S.)Rep.4(i4.--Tii.]. 
We  see  from  these  few  remarks  the 
applicability  of  the  doctrine  of  impu- 
tability  both  in  civil  and  criminal 
cases.  The  sequel  will  show  this  still 
more  fully.  Con/,  porro  Puffendorf, 
Droit  dela  Kd;  des  G.  tom.  1.  lib,  I. 
ch.  9.  Wolfius,  Inst.  pag.  3,  and 
Mons.  Lusac  dans  les  notes. 
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Math,  de  criminihug,  lib.  48.  tit.  3.  cap.  2. 7inm  7.  d  cap.  6.  num,  9. 
Except  in  the  case  of  crimen  laesae  Majestatis,  in  which  the  bare 
intention  is  most  severely  punished.  I.  5.  Cod.  ad  L  Jul.  Majes- 
tatis.  l.  tmic.  Cod.  si  quis  imperat  maledixerit.  But,  otherwise,  a 
bare  intention  or  resolution,  without  coming  to  any  overt  act,  is 
not  punishable.    I.  18.  D.  de  poems  (b). 


(h)  That  is  in  so  far  as  the  same 
does  not  appear  from  any  apparent 
external  acts.  Experience  teaches 
us  that  every  person,  according  to  his 
dififerent  temperament,  possesses  one 
chief  vice,  be  he  as  virtuous  as  any 
mortal  can  bo.  This  vice  often  rises 
in  bis  thoughts  ;  by  reason  of  the 
power  he  possesses  as  a  free  being  of 
controlling  his  free  actions,  he  does 
not  encourage  these  thoughts,  and 
the  inclination  of  his  will  follows  the 
divine  law  of  nature.  He  is  ac- 
cordingly not  punishable,  because 
all  imputation  with  reference  to  him 
ceases  summo  jure^  ait  XJlpian,  lih.  3. 
ad  Edictum :  cogitationia  poenam  nemo 
patitur,  {Thoughts  are  in  human  tri- 
bunals altogether  free.)  Whence  it 
follows  that  the  bare  intention  or 
will,  accompanied  by  an  attempt,  is 
properly  regarded  as  the  act  itself  and 
punished,  when  nothing  but  the  exe- 
cution thereof  is  wanting,  and  the 
deed  was  only  prevented  by  some 
unforeseen  and  extraneous  circum- 
stance. In  such  a  case  we  cannot 
say  that  the  intention  by  itself,  with- 
out any  offence,  cannot  be  punished, 
for  by  law  there  must  be  proof  of 
the  corpus  delicti^  &c,,  for  this  only 
applies  if  it  was  in  the  power  of  the 
actor  to  commit  the  offence  and  he 
has  neglected  to  do  it ;  and  why  ? 
because  there  is  proof  of  a  change  of 
intention,  and  I  may  say  of  a  struggle 
between  good  and  bad  intentions,  and 
accordingly,  we  must  include  this 
under  simple  thoughts,  which  differ 
very  considerably  from  fixed  inten- 
tions* But  if  the  offence  has  been 
prevented  entirely  by  an  extraneous 
matter,  then  it  is  reasonable  that  the 


intention  be  punished  for  the  deed, 
as  is  laid  down  in  the  I,  11.  B.  ad 
leg.  Com,  de  Sic.  qui  hominem  non 
occidit  sed  vulneravit,  ut  occidai,  pro 
K&micida  damnandus.  With  which 
agrees  JExodus,  cap.  21.  vers.  12.  <fe  14. 
Van  Leeuwen,  although  of  a  different 
opinion,  according  to  his  Proces  Cri- 
mineel,  pag.  140.  gives  an  example  at 
page  135  of  a  barber's  apprentice  at 
Amsterdam,  who,  in  order  to  rob  a 
certain  gentleman  of  his  money  and 
valuables,  thought  of  cutting  his 
throat  while  shaving  his  beard,  but 
in  this  ho  did  not  altogether  suc- 
ceed, for  the  gentleman  afterwards 
recovered.  The  apprentice  was  sen- 
tenced to  death,  and  van  Leeuwen 
adds  the  reason  ''because  it  is  a 
kind  of  assassinium  and  intended 
murder,  of  which  the  certain  punish- 
ment is  death,  and  the  will  is 
punished  for  the  deed  per  text  in 
cap.  1,  deHomicidio  in  sexto,  junet. 
I,  I.  pr,  D.  et  I.  7.  Cod.  ad  leg.  Corn.'* 
It  would  be  very  unreasonable  to 
describe  this  sentence  of  my  Lords 
of  the  Court  at  Amsterdam  as  too 
severe,  as  if  the  corpus  delicti  were 
wanting  and  the  intention  had  no 
effect,  for  the  imputation  existed; 
the  wilful  voluntary  attempt  to 
violate  the  law  and  do  something  to 
the  detriment  of  society  was  apparent. 
This  was  clearly  a  crime  and  had  to 
be  punished.  The  attempt  contained 
the  effect  as  being  its  cause,  and  ac- 
cordingly this  deed  (differing  entirely 
from  an  act  done  in  passion  {lyding) ) 
had  to  bo  punished  just  as  if  the 
effect  had  followed,  in  order  to  pro- 
mote the  public^  security  and  act  as  a 
warning  to  others. 
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§  3.  He  who  orders^  incites,  counsels,  or  assists  another  to 
commit  any  oflFence  is  just  as  guilty,  by  reason  thereof,  as  the 
offender  himself.  L  11.  D.  de  injur.  I  15.  D.  ad  leg.  Com.  de 
Skar.    I  50.  §  pen.  D.  de  furt.  {c). 

§  4.  He,  who  does  something  in  defence  of  his  life,  or  preserva- 
tion of  his  honour  or  property,  is  not  punishable  for  the  same. 
I.  3.  Z>.  dejustit  dtjure.  Under  this  is  also  understood  that  we  are 
at  liberty  to  kill  a  night  thief,  and  may  kill  or  wound  an  adulterer 
found  with  our 'wife  or  daughter,  as  is  more  fully  mentioned  post, 
Chapter  XXXIV.  §  11. 

§  5.  Excessive  drunkenness  excuses  a  person  from  ordinary 
offences.  L  6.  D,  de  re  militari.  Jul.  Clar.  §  Jinal.  quaest.  60. 
num.  12.  Andr.  Gail.  lib.  2.  obs.  110.  num.  24.  Henoch,  de 
arbitrar.  jud.  casu.  316.  But  not  from  grave  offences,  as 
killing,  wounding,  and  the  like,  of  which  more  fully  in  Chapter 
XXXIV.  §  8. 

§  6.  Young  children  who  have  not  yet  a  knowledge  of  good  and 
evil,  cannot  commit  an  offence,  and  are  on  account  of  their 
ignorance  exempt  from  punishment.  I.  12.  D.  ad  leg.  Com.  de 
SicarixB.  See  Damhoud.  prax.  crim.  cap.  42.  Menoch.  de 
arbitrar.  Likewise  all  idiotic,  mad,  and  insane  people,  who  do 
not  know  what  they  do.  d.  I.  12.  D.  ad  Com.  de  Sicar.  I.  4.  5.  D. 
de  Reg.  Juris.  I.  9.  D.  ad  leg.  Pomp,  deparicid.  L  14.  D.  de  offic. 
prcesid.  Farinc.  prax.  crim.  quaest.  98.  n.  19.  Menoch.  de 
praesumpt.  I.  6.  praesumpt.  45.  {d). 


(c)  This  matter  has  been  discussed 
in  the  chapter  on  mandate^  and  tn/ra, 
c7i,  54  [c/.  Russell  on  Crimes,  vol,  1. 
p.  57.  ei  seq.  4th  ed.— Tr.]. 

{d)  Toung  children  and  insane 
persons  have  not  a  sufficient  con- 
Bcioosnees  of  their  conduct;  they 
act,  therefore,  involuntarily,  not  pos- 
sessing a  will  or  ability  of  choosing 
what  is  right,  and  accordingly  with 
reference  to  them  the  judicium  impu- 
t<Uionis  ceases,  whereby  a  person  is 
declared  to  be  the  voluntary  cause  of 
an  act.  The  Eevd.  Dr.  van  Nuys 
Klinkenberg,  A.L.M.  and  Phil. 
Doctr.,  has,  in  the  socond  part  of  his 
excellent  work  entitled  Ondenvya  in 
dm  (jodsdienstf   pag.    16.   obi^erved, 


"people  who  are  delirious  on  ac- 
count of  fever,  or  any  other  bodily 
ailment,   say  and    do  such  things, 
which  if  they  were  well  they  would 
not  say  or  do.    No  one  can  on  this 
account  consider  himself  injured  if 
an  insane  person,  or  one  who  is  in  a 
delirious  fever,  slanders  or  otherwise 
insults  him."    This  same  reasoning 
is  also  applicable  to  young  children 
below    10    or   12    years    [see    my 
note  at  the  end  of  this  note. — Tr.], 
who  throughout  cannot  be  considered 
to    possess  sufficient  knowledge  of 
their    conduct.      Let    us    compare 
amongst  others  I.  16.  §  3.  Digest,  de 
poen.  junct.  I.  42.  &  108.  D.  de  R.  J, 
OmL  L.  R.  VIL  art,  6.  (fc  7.  as  foU 
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lows :  ''If  an  insane  person,  or  child 
below    the    age   of    12  years,   kills 
another    person,   under  or  oyer   12 
years  of  age,  we  may  on  this  account 
exact   half   the    penalty   from    the 
parents  or  guardians  of  the  same, 
but  no  punishment,  and  such  child 
or  insane  person  retains  his  neck 
and  liberty.    If  a  person  above  12 
years    kills  a  child  under  12  years 
or  an  insane  person,  he  shall   be 
indicted,  &c."     Add»  Faber.  in  Cod, 
lib.  9.  tit,  10.  def,  I,    Advysb,  vol,  2. 
p.    99.    Except   where    a  madman 
(/urio»uB)f  during  a  lucid  interval, 
has    committed   murder   or  caused 
death,  conf,  Menochius.  arhitrar,  jud, 
quaest  lib.  2.  cent.  4.  cos,  325. 72 um.  9. 
But  whether  an  insane  person  can  be 
punished  or   not  on  account  of  a 
crime  committed  before  his  insanity, 
is  a  question  which  has  created  con- 
siderable doubt  among  many  emi- 
nent lawyers,  vid,  Fachiuaeus.  con- 
trovers,  lib,  9.  caj^.  3.  per  tot.   And, 
besides  the  arguments  in  favour  of 
the  affirmative  collected  from    dif- 
ferent laws,  sua  ex  I.  14.  pr,  D,  de  off, 
praes,   I,  l,pr.  Digest,  depoen.   I,  tdt, 
§  3.  Cod.  de  curat,  furios,    I.  31.  §  4. 
D,  de  vMtrpat,f  it  is  a  matter,  worthy 
of  no  small  consideration,  that  here 
the  reasons  for  exemption  cease  and 
the  crimen  may  be  imputed  to  the 
offender.    It  is  indeed  true  that  the 
practice  seems  to  favour  the  negative 
view,    vid,   Gail,   lib,    2.    obs.    110. 
num,  2.  and  insanity  is  a  punishment 
or  calamity  which  is  equal  to  death. 
vid,  I.  penult.  §  1.  i>.  rem,  rat,  I,  124. 
D.  de  R.  J.     But  whatever  may  be 
advanced  on  this  subject,  everyone, 
having  duly  considered  the  matter, 
must  agree  with  me  (subject  to  c-or- 
rection)  that  the  judicium  imputa- 
tionis  remains  in  abeyance  during 
the  insanity  of  the  offender.      No 
proper  investigation  of  the  matter 
can    take    place,  inasmuch   as   the 
accused  is  insane,  and  as  this  can  not 
take  place,  the  judge  in  like  manner 
can    neither    sentence   nor    acquit. 


Acconlingly  nothing  else  remains 
than  the  collecting  of  the  proofs  and 
confining  the  lunatic  in  the  place 
appointed  for  the  purpose;  and  in 
the  event  of  his  becoming  compos 
mentis  to  put  him  on  his  trial  for  the 
crime  committed  before  his  insanity, 
and  to  proceed  as  reason  and  positive 
law  dictate ;  which  is  in  accordance 
with  I.  16.  Cod.  de  poen,  add.  Grot 
J,  B.  ac  P.  lib,  2.  cap,  11.  §  5.* 

*  [In  this  note  Decker  inclines  to 
the  view  of  the  civil  law,  that  a 
child  under  ten  years  ought  to  be 
conclusively  presumed  doli  incapax. 
The  writers  on  criminal  law  are  not 
agreed  on  this  point.  Matthaeus, 
de  criminib,  ch,  2.  §  2.  holds  that 
children  under  seven  {infantes)  and 
a  little  over  seven  {in/anti  proximi) 
cannot  be  criminally  punished, 
whereas  children  who  are  under  and 
not  far  from  14  {puhertati  proximt) 
are  punishable  criminally  if  they 
have  manifested  sufficient  under- 
standing and  an  evil  intention. 
Moorman,  a  later  authority  {chapter 
2,  §§  3-4.},  takes  the  same  view. 
Carpzovius  {cap,  135.  Edit.  Hogen" 
dorp)  also  inclines  to  this  opinion. 
He  divides  children  into  three 
classes,  infancy,  impuberty  {pueri- 
tia)  and  minority.  Children  under 
seoen  can  not  be  guilty  of  crime. 
This  is  the  period  of  infancy.  Chil- 
dren, whether  boys  or  g^rls,  under 
fourteen  years  are  presumed  to  be 
doli  incapaces.  This  is  the  period  of 
impuberty,  a  girl  being  for  the  pur- 
pose placed  on  the  same  footing  with 
a  boy  ;  but  this  presumption  may  be 
rebutted  by  proof  that  the  child 
could  distinguish  between  good  and 
evil,  and  has  manifested  a  mischie- 
vous intention.  Carpzovius,  how- 
ever, adds  (§  15)  that  children  under 
10  years  {infardi  proximt)  come 
under  the  same  rule  as  infants,  and 
ai'e  therefore  exempt  from  punish- 
ment. Children  above  14  years 
{minores)  are  liable  to  the  same 
punishments   as    adults.     Yan  der 
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§  7.  A  twofold  obligation  arises  from  crime  ;  one  of  punishment 
and  fine  for  the  prosecutor,  the  other  to  make  compensation  to 
the  person  injured  (e). 


Linden,  5A;.  2.  ch,  1.  $  6.  has  taken  a 
more  reasonable  view.  According 
to  him,  children  under  seven  years 
can  not  be  punished.  Children 
above  seven  and  under  14  are,  in 
case  of  minor  offences,  left  to  the 
punishment  of  their  parents,  but  if 
they  commit  a  serious  offence,  and 
there  be  proof  of  malice  or  mis- 
chievous intent,  they  will  be  liable 
criminally  and  punished,  not  by  the 
ordinary,  but  some  lighter  and  extra- 
ordinary punishment  at  discretion. 
If  the  children  are  above  14  they  are 
even  then  as  a  rule  punished  less 
severely  than  persons  of  full  age. 
This  holds  good  eyen  in  capital 
cases  (cf.  BarePs  crtm.  advys,  72.). 
Carpzovius.  cap,  135.  §  23.  argues 
that  no  difference  should  be  made 
in  the  punishment  between  minors 
above  14  and  adults,  and  that  even 
a  pubertati  proocimus  may  in  certain 
cases  be  sentenced  to  death.  J  19. 
But  the  opinion  of  v.  d.  Linden 
seems  more  in  accordance  with 
reason  and  practice.  It  is  therefore 
a  doubtful  point  whether  in  Eoman 
Dutch  law  a  child  over  seven  years 
but  under  ten — ^i.e.  {tn/aniiae  proxi' 
mui)  is  condusiveli/  presumed  to  be 
incapable  of  committing  a  crime,  or 
whether  the  presumption  is  rebut- 
table by  proof  of  a  mischievous 
propensity  and  malicious  intent  on 
the  part  of  the  duld.  Quistorp. 
§  51.  takes  the  former  view,  agreeing 
herein  with  Matthaeus,  Carpzovius, 
Moorman,  and  Decker.  Feuerbach. 
$  90.  a.  et  in  notie,  says  that,  by  the 
common  law,  children  under  seven 
cannot  oommit  a  crime,  although 
by  modem  statutory  provisions  in 
several  European  countries,  different 
ages  have  been  fixed  as  tho  period 
within  which  a  child  is  conclusively 
presumed  to  be  incapable  of  crime. 


He  therefore  inclines  to  the  view 
that  where  no  local  law  exists  to  the 
contrary  a  jmbertati  proximtu  may 
be  punished  criminally,  if  he  mani- 
fests a  malicious  intention,  agreeing 
therein  with  van  der  Linden  (vid. 
The  Queen  vs.  Slinger  cfc  Klaas.  4. 
Buch.  E.  D.  C.  Eep.  279).  The  new 
penal  code  of  Holland,  §  38.  fixes 
the  age  of  incapacity  in  children  to 
commit  crime  at  10  years.  By 
English  law  the  presumption  that 
a  child  above  seven  and  under  14 
is  dolt  incapax  is  rebuttable,  and 
instances  are  not  wanting  where 
children  of  eight,  nine,  and  ten 
years  have  been  sentenced  to  death. 
Blackstone,  Comm,  IV,  ch,  2.  §  1. — 
Tb.] 

{e)  The  observance  of  the  moral 
obligation  by  each  rational  being,  in 
regulating  his  conduct  in  accordance 
with  the  moral  precepts  or  laws  to 
which  he  is  subject,  makes  him 
unquestionably  perfect.  But  evil 
habits  having  from  time  to  time 
increased  among  men,  and  the  appa- 
rent individual  benefit  having  ob- 
tained with  some  the  preference  over 
the  true  and  general  benefit,  it 
became  necessary  for  the  preserva- 
tion of  society  that  every  iigury 
which  one  man  caused  another 
should  be  not  only  compensated 
in  proportion  to  the  offence,  but  also 
be  punished,  i.e.  that  by  means  of 
retaliation  some  injury  should  also 
be  caused  to  the  offender.  This  was 
the  only  means  of  causing  others  to 
desist  from  the  commission  of  wrongs, 
which  is  the  only  true  object  of  all 
punishment,  as  the  very  learned 
Michaelis,  in  his  preface  to  the  6th 
part  of  his  Moeaisch  Begt,  has  clearly 
demonstrated.  And  accordingly  with 
the  increase  of  crime  the  punish- 
ment must  become  more  severe,  and 
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§  8.  The  prosecution  and  the  right  to  punishment  and  fine 
(vulgo  de  CcUange)  belong  to  the  Count,  .and  those  who  are 
entrusted  with  the  execution  and  conduct  of  the  same,  who  repre- 
sent the  person  of  the  Count.  Such  are  the  Attorney-General, 
all  sheriffs  and  bailiffs  of  towns  and  villages,  &c.  (/).     But  to 


the  law  be  maintained  without  the 
least  connivance;   just  as,  on    the 
other  hand,  if  it  be  possible  by  a 
small  or  lesser  punishment  to  re- 
strain a  serious  crime,  it  would  be 
very   wrong    to   impose    a   severe 
penalty  on  the  offender.    The  genius 
SaectUi  should  always  be  considered. 
Rules  indeed  of  importance !    For  to 
lay  down  with    the    shrewd    Mon- 
tesquieu, '*  qus  les  peines  doivent  etre 
plus  ou  moins  severes,  suivant  la  naJture 
du  gouvernement,"  would  yield  too 
mudi  to  the  despotic.    It  is  better 
to    say   with    Cumberland,  in   the 
reference  given  by  me  in  my  wr- 
handeling  aangaande   den    onth,  van 
den   Echt,   pag.    24.,    *'  Dieu  et   les 
hommes  (possessing   the   legislative 
power)  jugent  du  mSrite,  ou  du  de- 
mSrite,   de   Vadion  par    le    rapport 
qu'elle  a  avec  le  Men  commun,^*    The 
reasoning  of  Mr.  Justi,  over  den  aart 
der  wetten,  pag.  457.  shows  the  neces- 
sity of  a  bestowing  and  retributive 
justice  in  all  civil  societies  and  forms 
of  Government  (which  Grotius,  J,  B, 
oc  P.  if.  1.  c.  1.  §  8.  mentions),  much 
more  than  does  the  position  itself 
of    Montesquieu,    Vesprit    dee    loix, 
torn,  1.  p.   141.     Let  it  not  be  said 
that  this  view  being  set  aside,  the 
military  and  municipal  laws  must 
come  on  one  and  the  same  footing, 
for  the  military  instructions  are  in  a 
well  ordered  society,  not  less  than 
the  other  laws,  introduced  in  accord- 
ance with  the  general  well  being, 
and  this  being  generally  observed  a 
complete  order  of  harmony  reigns, 
without  which    nothing  can   exist. 
Bayle  saj's,    **  VinUrH  puhlique  de- 
mande  en  qveJques  rencontres^  qu€  la 
rigueur  des  loix  aille  au  de  Id  de  la 


Justice,  parte  que  ViniquitS  exercee 
centre  un  particulier,  est  moins  un 
mal,  poliiiquement  parlant,  que  Puti- 
lite  puhlique,  qui  en  resuUe  rCesi  un 
bien,**  But  the  increasing  of  a 
punishment  can  not  be  called  a 
crime  or  unreasonableness,  accord- 
ing to  the  rule  above  mentioned. 
I  say  rather  of  the  severity  of  the 
military  laws  of  some  ooimtriee  with 
Cato,  **  Nulla  lex  satis  commoda  omni- 
bus est:  id  modo  quaeritur,  si  mc^ori 
partif  et  in  summam  prodest,^'  And 
this  being  applicable,  there  is  clearly 
a  moral  obligation  to  observe  the 
same;  for  as  Calvinus,  Inst,  lib.  4. 
c.  20.  vs,  16.  properly  observes, 
**  constitutioneSf  quia  drcumstantias 
aJiquas  Jiabent,  d  quibus  pro  parte 
pendeanty  modo  in  eundem  asquUa^s 
scopum  omnes  pariter  intendani,  diver- 
sas  esse  nihil  obest" 

(/)  That  the  counts  of  Holland 
were  principes  pa^iiioncUi  has  been 
mentioned  in  vol.  1.  of  these  oom- 
mentaiies,  page  8.  They  were 
Governors  of  the  knights,  nobles, 
and  towns  in  whom  the  sovereignty 
resided.  Rut  as,  by  reason  of  the 
extent  of  the  countiy,  it  was  impos- 
sible for  the  counts  to  execute  the 
mu7ius  seu  officium,  entrusted  to 
them,  everywhere  in  person,  the 
sheriffs,  and  officers  in  the  towns, 
and  bailiffs  in  the  villages  and 
manors,  were  appointed  by  them  as 
substitutes.  To  them  indeed  is  the 
execution  of  the  law  entrusted,  and 
as  Bort,  tract,  van  Crim,  Zahen. 
pag,  56.  rightly  observes :  Just  as 
the  officers  are  not  allowed  out  of 
personal  feeling  or  other  improper 
motive,  and  against  the  interests  of 
the   public,  to   proceed   ciiminally 
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compensation  all  those,  who  have  been  injured  by  the  offence, 
have  a  right,  to  the  extent  of  the  injury  and  no  further. 

§  9.  All  crimes  are  properly  divided  into  those  against  the 
Supreme  power  and  Government,  against  life,  against  the  body, 
against  natui-al  liberty,  against  honour  or  good  fame,  and  others 
against  or  concerning  property  (g). 


against  any  one,  and  in  this  way  to 
make  themselves  absolute  masters 
of  justice,  so  neither  are  they  at 
liberty  to  connive  at  wrongs  and 
crimes  brought  to  their  notice,  and 
iia  Beipttblicae  jus  inde/ensum  re- 
linquere,  add.  Grot.  Intr,  h,  L  and 
infra,  hk.  6.  ch,  27. 


{g)  That  the  distinction  of  the 
Boman  Law  between  deUcta  publica 
and  prtvata  has  in  this  and  other 
countries,  saltern  quo  ad  vindictam 
puhlicamy  entirely  ceased,  is  shewn 
by  Bort,  d,  I.  p.  53.  &  54.  add, 
Moorman,  overdemisdaden,  Inleiding, 
ch,  4.  n.  5.  (S!  6. 


CHAPTER    XXXIIL 

OF  CRIME  AGAINST  THE  SOVEREIGNTY,  AND  HEREUNDER  OF 
THE  MURDER  OF  THE  PRINCE,  TREASON,  SACRILEGE, 
THEFT  OF  PUBLIC  MONEY,  CONCUSSION,  CORRUPTION 
OF  JUSTICE,  STATE-GOVERNMENT,  FALSITY,  KNAVERY, 
MONOPOLY. 


Sect. 

1.  Crime  against  the  sovereignty 

defined. 

2.  Its  punishment. 

3.  Severe  punishment  in  the  case 

of  the  murder  of  Prince 
William. 

4.  Punishment  of  the  year  1619  for 

crime  against  the  Government 
of  the  country,  and  of  the  year 
1623,  for  treason  against 
Prince  Mauritz. 

5.  Blasphemy  and  its  punishment. 

6.  Sacrilege  and  its  punishment. 

7.  Theft  of  public  money  and  its 

punishment. 

8.  Conousaion  or  extortion. 


Sect. 
9.  Corruption  and  its  punishment. 

10.  The  ignorance  of  a  judge  is  not 

punishable. 

11.  Mistake      of      an      advocate, 

whether    and   when    punish- 
able. 

12.  Of   Falsity  and  false   coinage 

and  their  punishment. 

13.  Common    Fraud  defined.     Its 

punishment. 

14.  Perjury  and  its  punishxneni 

15.  Knavery  and  its  pimiBhmeni 

16.  Praevarication  and  its  punish- 

ment. 

17.  Monopoly  and  the  caoaing  of 

want. 


§  1.  Crime  against  the  Supreme  power  and  Government  is 
crimen  laesae  Majestatis,  or  violation  of  the  Supreme  power,  and  is 
indeed  the  most  serious  crime  that  a  person  can  commit. 

It  includes  not  only  open  murder  of  the  Eong  or  Prince,  which 
according  to  the  circumstances  of  the  crime  cannot  be  too  severely 
punished ;  but  ako  every  conspiracy,  treason,  and  whatever  else 
is  done  and  committed  with  a  hostile  intent  against,  and  to  the 
prejudice  of,  the  Sovereign  of  the  country  or  the  State.  1 1.  <£  seq. 
D.  ad  leg.  Jul.  Majestat.  Such  that  herein  the  will  is  also  taken 
for  the   deed,    although  the   commission  of  the  crime  has  not 
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followed.*  I.  6.  Cod.  ad  leg.  Jul.  Majestat.  (a).  They  are  also 
guilty  of  this  crime  who,  knowing  of  the  treason,  have  not 
discovered  it.  d.  L  5.  §  6.  Cod,  ad  leg.  Jvl.  Majestat.  (b). 

§  2.  The  common  ponishment  of  crimen  laesae  Majestatis  is  the 
sword,  d.  L  5.  D.  ad  leg*  Jul.  Majestat.  confiscation  of  goods. 
§  per  contrarium  instit.  de  hereditat.  qtiae  ah  int^stato  deferunt,  and 
extinction  of  name  and  family.  §  pyblica  autem,  3.  Instit.  de 
pubUds  jud.  (c).    Except  where  the  circumstances  of  the  crime 


•  [C/.  chapter  32.  §  2.— Tb.]. 

(a)  Qothofredos,  ad  L  5.  Cod.  ad 
leg.  Majestatis,  properly  divides  this 
crime  into  three  kinds.  Ist.  Crimen 
laetae  Majeatatie  in  specie  seu  per- 
duellionis,  whioh  is  committed  hostilo 
animo  against  the  Prince  or  Soye- 
rsign.  Hence  doubt  has  arisen 
whether  this  crime  could  also  be 
committed  against  the  Directors  of 
the  Chartered  East  India  Company. 
vid.  V.  Zurck  p.m.  809.  and  es- 
pecially Moorman,  hk.  1.  cA.  2.  §  7. 
2iid.  Laesae  venerationis  through  evil 
speaking  and  the  publishing  of  in- 
famous libels,  whereby  the  Sovereign, 
or  the  members  of  the  Supreme 
Government,  are  directly  or  in- 
directly insulted^  to  which  the  /.  unic. 
Cod.  si  guts  imperatori  male  dixerit 
refers,  add,  Groenewegen  de  II,  ah- 
rogat.  pag.  696.  <fc  pag.  717.  3rd. 
Auihoritatis  seu  potettatis  publicae 
turbaiione,  whenever,  without  any 
hostile  intent,  the  power  of  the 
Supreme  Government  is  usurped,  e.g. 
in  the  case  of  false  coinage,  &c.  The 
excellence  of  this  division,  inde- 
pendently of  its  admirable  author,  is 
at  once  apparent,  and  has  accordingly 
been  adopted  by  Professor  J.  Yoet 
ad  tit.  Dig.  ad  leg.  Jul.  Maj.  and 
others.  I  would  have  discussed  this 
divLsion  more  fully,  had  not  Mr. 
Moorman  in  the  Zrd  chapter  of  his 
book  rendered  this  unnecessary.  \Cf, 
V.  d.  Linden,  bk.  IL  ch.  IV.  §§1—4 
Cdliers  vs.  The  Queen,  Kotze^s  Bep. 
p.  237.— Tk.]. 

[h)  Provided  such  persons  can  be 

VOL.  II. 


brought  within  the  terms  of  culpable 
negligence  mentioned  in  note  (a)  to 
the  preceding  chapter. 

(c)  The  law  of  the  Emperors 
Arcadius  and  Honorius  in  I.  6,  ad 
leg,  Jul.  Maj.  is  well  known,  and 
copied  by  almost  all  criminalists. 
Although  its  provisions  are  not  alto- 
gether unreasonable,  as  others  have 
on  the  contrary  urged  (but  wrongly 
so,  since  the  words  **  for  they 
deserved  to  suffer  the  same  punish- 
ment as  their  father  "  must  be  under- 
stood by  reference  to  the  context  "  if 
there  be  good  reason  to  expect  the 
same  crimo  from  the  children,  and 
therefore  if  they  be  already  in  some 
degree  guilty  ") ;  yet  it  will  be  diffi- 
cult to  reconcile  them  with  the 
notions  of  justice  and  right,  namely, 
that  the  sons  of  him,  who  has  com- 
mitted the  crimen  laesae  Majestatis, 
shall  be  excluded  from  all  inherit- 
ances and  legacies  on  the  side  of  the 
mother,  grandfather,  and  all  other 
blood  relations;  not  be  allowed  to 
enjoy  anything  by  last  will  from 
strangers;  and  finally,  that  they 
should  be  such  that  through  per- 
petual want,  everyone  will  despise 
them,  life  be  a  punishment  and  death 
a  comfort  to  them.  A  provision 
which  I  should  like  to  wipe  out  from 
the  Koman  law,  although  it  does  not 
take  away  the  pervading  reasonable- 
ness of  the  whole  context.  Who  is 
not  alive  to  the  injustice  of  the 
position  laid  down  by  Bartholus  ad 
I.  3.  Cud,  ad  leg,  Jul.  Majestat.  that 
one  witness  is  enough  to  put  another 
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increase  the  punishment  either  to  quartering,  breaking  on  a 
wheel,  burning,  strangling ;  or  reduce  it  to  whipping,  branding, 
banishment,  or  the  like  greater  or  lesser  punishmenj;,  according  to 
the  facts  of  the  case,  at  the  discretion  of  the  Judge. 

§  3.  Of  a  severe  punishment  in  the  case  of  murder  of  the 
prince,  there  are  several  examples  in  our  time.  Thus  Balthasar 
Gerards,  who  shot  Prince  William  of  Orange,  Stadholder  and 
General  of  the  Netherlands,  in  his  room  at  Delft,  on  the  14.  July, 
1584,  had  first  his  hand,  with  which  he  committed  the  deed, 
screwed  fast  with  a  glowing  and  closing  iron  and  then  biu*nt  off. 
Thereupon  his  flesh  was  burnt  off  six  times  with  glowing  tongs 
from  different  parts  of  his  body,  such  as  his  arms,  legs,  and 
other  parts  of  his  body  where  most  flesh  was,  the  flesh  burnt  and 
pinched  off;  whereupon  he  was  quailered  alive,  beginning  with 
the  lower  pail;  of  his  body,  his  stomach  opened,  and  his  heart 
plucked  out  and  cast  into  his  face ;  his  head  was  then  cut  off,  his 
fom*  quarters  suspended  on  four  turrets,  and  his  head  placed  on 
a  stake  on  the  schooltower,  and  all  his  goods  confiscated.  As 
may  be  more  fully  seen  in  Emanuel  van  Meteren's  History, 
Bk.  XII.  and  in  Peter  Borre's  Nederlandsche  Historien,  Bk.  XVIII. 
2)ag.  65. 


to  the  toi-ture  in  case  of  this  crime  ? 
O  inhumanity  I  How  is  it  possible 
that  thou  shouldst  be  so  exalted  in 
the  calm  opinion  of  a  great  jurist  ? 
How  art  thou  contradicted  by  true 
philosophy,  with  which  jurisprudence 
ought  to  go  hand  in  hand?  How 
applicable  is  also  here  my  note  to  page 
3.  of  vol,  1.  of  these  Commentaries, 
together  with  what  I  have  said  on 
page  4.  respecting  the  common  written 
laws  !  Let  us  be  on  our  guard  then 
against  the  adoption  in  all  tribunals 
of  these  provisions  of  the  Boman 
law  as  being  contrary  to  the  law  of 
God ;  for  although  children  have 
sometimes  been  executed  with  their 
parents,  such  has  happened  according 
to  martial  law,  or  out  of  a  not  un- 
common and  erroneous  Asiatic  policy. 
To  be  brief  :  let  us  refer  to  Deuttroii, 
24.  wr«.  16.  and  2.  Kings  14.  vers, 
5.    &    6.  providing     according    to 


Michaelis.  AT.  R,  5.  jxig.  4.  (where 
Exod.  20.  vers,  5.  is  also  admirably 
explained),  *'but  the  sons  of  the 
mui*derers  of  the  King  he  did  not 
suffer  to  be  likewise  destroyed,  as  \b 
commanded  in  the  code  of  Mosee,  for 
God  commanded,  children  shall  not 
die  for  their  parents,  nor  parents  for 
their  children."  To  this  must  be 
added  that  Moses,  Exodus  22  :  27.  not 
only  fixes  no  punishment  upon  the 
children  of  those  who  give  themselves 
over  to  the  awful  sin  of  cursing  their 
goyemors,  but,  by  reason  of  the  dif- 
ferent stages,  which  may  exist  in 
their  cringe  and  which  must  be  ob- 
served in  the  Judicium  imptttationiSy 
allows  the  matter  to  rest  in  a  simple 
prohibition.  Porro  ait  Lauterbach, 
obs,  1302.  dubitandum  non  est,  quin 
personiSf  de  hoc  crimine  stispectis  emi- 
gratio  queat  injungi. 
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§  4.  So,  likewise,  in  the  year  1619  several  sentences  were 
passed  against  those  accused  of  having  committed  offences  against 
the  Sovereignty  and  Government  of  the  Country.  And  in  the 
year  1628  several  serious  executions  took  place  against  persons 
who  had  conspired  and  formed  a  scheme  for  killing  Prince  Mauritz 
of  Orange,  also  Stadholder  and  General  of  the  Netherlands,  as  wel^ 
as  against  those^who  were  guilty  of  such  malicious  purpose  and 
intention,  as  against  those  who  after  discovery  of  the  plot,  and 
knowing  thereof,  had  not  notified  and  disclosed  it  in  time.  A  full 
account  of  the  circumstances,  the  number  of  persons  punished  and 
the  nature  of  the  punishment,  will  be  found  in  Aitzema,  Neder^ 
landsche  Historien,  Bk.  III.  pag.  893.  [vide  the  sentence  of  the 
court  of  the  town  of  Utrecht  against  Mr.  Joan  Liefting, 
who  had  spoken  evil  of  the  Supreme  Government.  Bell,  Jar, 
pag.  611.] 

Under   the    minor   kinds   of  crimen  laesae  Majestatis  are  in- 
cluded the  slandering  of  the  Deity,  otherwise  called  Blasphemy  (d), 


(d )  It  would  have  been  better  if 
our  author  had  named  Blasphemy 
first  and  considered  it  at  the  head  of 
the  chapter,  as  Yoet  ad  Pandect,  tit 
ad  leg.  Jul.  Mag,  and  Moorman  d,  tr, 
lib.  t.  cap.  1.  have  done  ;  for  to  con« 
sider  it  as  a  minor  species  of  laeaae 
Majestatis  is  absurd,  for  if  the  rever- 
enoe  towards  the  Supreme  Being  is 
taken  away,  all  bonds  of  civil  society 
will  cease.  Leviticus  24.  vers,  15.  dk 
16.  is  worthy  of  note,  and  also  the 
sa}'iDg  of  Philo  the  Jew,  libr.  3.  de 
vitaMosiSyp.  166.  <fc  I.  1.  de  Monar^ 
chiujp,  219.  **  that  the  Godhead  ought 
to  be  so  holy  and  worthy  of  reverence, 
that  we  do  not  even  speak  evil  of  that 
which  others  in  error  hold  to  be  a 
Ood:  that  a  heathen  may  easily 
through  zeal  or  by  way  of  retalia- 
tion blaspheme  the  true  God,  if  he 
heard  that  Jews  had  slandered  his 
God;"  and  of  Josephus  against 
Apion,  I.  30.  *Uhe  lawgiver  of  the 
Jews  has  expressly  prohibited  them 
from  ridiculing  and  speaking  evil  of 
things  which  by  other  persons  are 
considered  as  Gods,  and  this  out  of 


respect  for  the  name  Qod  which  they 
bear.*'  An  observation  resting  on 
the  passage  in  Leviticus  above  cited* 
and  worthy  of  being  brought  to  the 
notice  of  the  Jews  and  heathens, 
among  whom  nothing  is  more  common 
than  to  ridicule  the  Saviour  of  the 
world  and  the  sacred  observances  of 
Christians,  generally  in  their  so- 
called  humorous,  but  stupid  and 
lamentable  way.  Everything  in* 
eluded  by  the  term  Blasphemy  ought 
most  certainly  to  be  punished 
(although  the  same  cannot  produce 
any  injury  to  God,  who  is  so  far 
exalted  above  all  slander,  and  the 
Supreme  Being  does  not  require  the 
aid  of  human  laws  in  support  of  his 
adorable  power),  since  all  profane 
speaking  of  the  Deity  is  greatly 
detrimental  to  civil  society;  for 
nothing  (as  the  great  Michaelis,  JIf  .12. 
introdtLction  to  the  6th  and  last  party 
p.  124.  has  fully  demonstrated)  is 
more  insulting  to  a  person,  who 
heartily  believes  in  his  religion,  and 
considers  it  as  the  way  to  eternal 
salvation,   and  comfort  in  lifo  and 
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Sacrilege,  Theft  of  public  money,  Peculation,  corruption  of 
Justice,  and  in  the  Government  of  the  State,  falsity,  knavery 
and  monopoly. 

§  6.  Blasphemy,  or  profaning  of  the  Deity,  is  every  kind  of 
cursing  and  violation  of  God's  name  and  Holy  Word. 

It  is  either  of  a  grave  or  trifling  character.  Blasphemy  of  a 
serious  kind  is  the  public  and  premeditated  denial  and  violation 
of  God's  Majesty  and  power,  and  profaning  His  holy  name  and 
word.  Such  are  all  Atheists,  all  sorcerers  who  in  God's  name 
curse  and  bless  men  and  cattle,  all  fortune-tellers  and  jugglers, 
&c.  These  are  by  Divine  and  human  laws  punishable  with  death. 
Levit.  cap,  14.  vers,  18.  14.  Novell.  77.  cap.  1.  But  with  us, 
following  the  example  of  neighbouring  countries,  this  is  seldom 


death,    than  the    blaspheming    and 
ridiculing    of    his    Qod,     and     His 
prophets,  saints,   and  sacred  things. 
And  this  insult  and  injury  are  greater 
if  his  religion  be  that  of  the  nation 
or  the  public,  inasmuch  as  society 
itself  is  then  affected  by  it.    Freedom 
of  opinion  in  the  matter  of  religion 
is  a  ju8  connatum  and  an  invaluable 
thing,  but  this  does  not  in  the  least 
give  any  right  to  blaspheme,   much 
rather  does  it  follow  therefrom  that 
all   persecution,    including    certain 
scoffing    and  abusive   terms,  is  in- 
jurious and, most  highly  punishable. 
That  moreover  a  Jew,  blaspheming 
Christ,  injures  the  State  more  than  a 
Christian  in  name  does,  is  demon- 
strated   by  the   aforesaid  Professor 
Michaelis  d.  L  p,  S  d:  9.      The  sen- 
tence of    the    Court    of    Holland, 
Zeoland,  and  West  Friesland  against 
certain  Robert  Adriansz,  of  30.  July, 
1728,   is    also  worthy  of    mention. 
The  philosopher  Chr.  Wolfius,  Inst, 
du  droit  de  la  N.  §  166.  commits  a 
great  error,  which  has  been  rectified 
by  Lusac.  litt,  1.  and  where  he  also 
gives  a  suitable  warning,  11  faut  {dit 
il)   /aire  difference  entre  les  paroles 
dk  les  actions  par  les  quelles  on  indique 
quon  pense  diffSremment,  &  celled  qui 
iendent  a  j'etter  un  mSpri  sur  les  sefiti- 
ments    des   autres    par  rapport  d  la 


divinity.  And  having  forgotten  this, 
the  Protestant  churdi  (with  regret 
each  member  thereof  most  acknow- 
ledge this)  has  not  seldom,  followed 
others  in  its  readiness  to  stigmatise 
others  as  heretics^  and  such  against 
her  own  principles,  for  we  maintain 
that  there  exists  no  infallible  external 
church,  and  that  therefore  dififerenoes 
of  belief  {controversice  fidei)  are  not 
subject  to  any  human  decisions. 
Finally,  we  acknowledge  no  au- 
thentic, but  only  a  doctrinal  or  in- 
structive interpretation,  and  onr 
religion  is  not  embraced  on  authority 
of  the  church,  or  value  of  the  doctrine, 
but  on  account  of  the  Divine  author- 
ship of  the  Bible.  Everyone  there- 
fore must  define  orthodoxy  according 
to  his  own  understanding,  without 
its  being  defined  for  him  by  others. 
Accordingly,  the  provision  of  the 
I.  2.  §.  1.  Cod.  de  heretic,  ceases 
amongst  us.  In  a  country  where  the 
Protestant  faith  prevails  we  can  be 
patriots  and  united  fellow  citizenfl, 
although  differing  widely  in  opinion 
concerning  one  or  other  point  of  doc- 
trine :  qtwad  jus  naturoi  externum  we 
acknowledge  no  heterodoxia,  much 
less  compulsion  of  conscience,  and  so 
our  religion  is  the  sinew  of  the  State. 
con/,  V.  d.  Marck.  led,  academic,  torn, 
2./asc,  1.  led,  l.junct.  led,  10. 
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regarded  bo  seriously,  and  is  mostly  punished  ^ith  banishment, 
cutting  off  of  the  hand  or  finger,  piercing  of  the  tongue,  or  other 
like  mild  punishment.  See  Damhoud.  prax.  cnm.  cap.  61. 
num.  13.  dt  22.     Anton.  Math,  de  criminib.  lib.  48.  tit.  10.  num. 

6.  7.  With  respect  to  which  it  was  ordained  by  the  Emperor 
Charles,  both  in  the  Imperial  Ordinance  concerning  life  and 
death  of  the  year  1530  and  1682,  art.  106.  and  the  Edict  of 

7.  Octob.  1531,  art.  48.  issued  in  and  over  the  Netherlands, 
which  is  still  in  force  among  us,  no  other  law  having  been  enacted 
on  this  subject,  as  follows :  "  So  we  have  forbidden,  as  we  by  these 
presents  do  forbid,  every  one  to  blaspheme  Ood  Almighty,  upon 
penalty  that  those  who  deny,  depart  from,  or  scorn  God,  shall  be 
apprehended  and  kept  in  strict  confinanent,  and  have  their  tongue 
publicly  pierced  on  a  scaffold  without  grace  **  (e). 

Blasphemy  of  a  minor  kind  is  that  which  proceeds  more  from 
a  bad  habit,  than  out  of  an  evil  intention  and  wicked  design  ;  as 
in  the  case  of  simple  swearing  and  cursing,  slandering  and  scold- 
ing, which  is  so  common  with  some  that  they  do  not  know  what 
they  say.  Which  offence,  according  to  the  circumstances  of  the 
case,  is  punished  with  confinement  on  bread  and  water,  and  also, 
by  the  said  Edict  of  the  Emperor  Charles,  d.  art.  43.  with  a 
peconiary  fine.  And  so,  simple  cursing  and  swearing,  which 
otherwise  went  unpunished,  were  prohibited  the  inhabitants  of 
Utrecht  on  12.  June,  of  Haarlem,  8.  December,  1653,  and  of 
Leyden,  15.  May,  1655,  under  the  penalty  of  a  certain  fine.  See 
Statutes  of  Leyden,  art.  152. 

§  6.  Sacrilege  is  really  theft  of  things  ecclesiastical  and 
dedicated  to  God,  the  punishment  for  which  varies  according  to 
the  written  laws,  but  is  mostly  capital.  I.  4.  §  2.  <£  L  6.  in  pr.  D.  ad 


(e)  According  to  the  note  in  van 
Zwk.  Cod.  tit.  MajesUit.  two  blas- 
phemers had  their  tongues  pierced 
with  a  glowing  iron ;  which  sentence 
is  presumably  based  on  art.  1 .  of  the 
Placaat  27.  May,  1596,  concerning 
blasphemy  committed  by  a  soldier ; 
tnd  likewise,  according  to  the  same 
van  Zorck,  the  Court  of  Holland  in 
the  years  1684,  1685,  banished  blas- 
phemers on  x>ain  of  death,  without 
His   Serene    Highness,    eiterwards 


king  of  England,  being  di.>^posed 
throughout  to  grant  any  pardon; 
which  sentences  I  think  are  founded 
upon  the  Placaat  of  5.  January,  1518. 
Conf.  A.  Anselm.  m  Cod,  pag,  34. 
add.  ordonn.  op  de  crimineele  Justitie 
of  the  year  1670,  art,  63.  And  by 
the  Placaat  of  the  year  1709,  a  pecu- 
niary punishment  was  fixed  for  pro- 
faning the  Deity.  See  Or,  Plcbh 
vol,  5.  fol.  594.  add.  Or.  Utr.  Plcbk. 
vol.  1.  p.  727.  art.  13. 
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leg,  Jul.  pecidat.  See  Boss.  prax.  criminal,  tit.  de  Sacrilegiis,  num.  1. 
Jul.  Clar.  lib.  5.  Sententiar,  §  Sacrilegitim.  num.  1.  in  Jin.  Georg 
Tholosan.  Syntagmat.  Jur.  lib.  33.  cap.  14.  nu7n.  8.  Et  generality {f). 

§  7.  Theft  of  public   money  {g)  is  committed  by  those  who 
mala  fide  steal  the  poor  funds,  or  other  public  money,  or  funds 
belonging  to  public  institutions  of  which  they  are  the  servants 
and  managers.    L  9.  §  2.  D.  o^  I.  Jtd.  pecvlat.   the  punishment  of 
which  was  banishment.    I.  8.  D.  ad  I.  Jul.  peculat.  (h).     But  he 
who  has  without  open  bad  faith,  appropriated  to  his  own  use  money 
belonging  to  the  country,  town  or  borough  (i)  of  which  he  had 
the  administration,  was  punished  less  severely,  and  the  penalty  of 
restoring  threefold.    L  2.  L  4.  %  5.  D.  ad  L  Jul.  peculat.     But  at 
the  present  day  the  punishment  for  these   offences   is   almost 
entirely  discretionary ;  in  minor  cases  by  forfeiture  of  oflBlce  and 
service,  in  graver  cases,  accompanied  by  public  fraud  (as  is  gene- 
rally the  case),  by  corporal  punishment,  banishment,  and  restoring 
twofold.     See  Damhoud.  prax.  crim.  cap.  117.* 

§  8.  Concussion,  or  extortion,  is  the  extorting  of  a  contribution, 


(/}  Although  robbing  the  church 
and  the  violating  of  graves  are  not, 
really  speaking,  Sacrilege,  vid.  A.  in 
Ctns,  For.  I.  6.  c.  5.  as  is  made  to  ap- 
pear in  many  laws,  it  is  nevertheless 
clear  that  these  crimes  ought  to  be 
punished  more  severely  than  ordi- 
nary theft.  Con/.  Ulpian.  in  I.  6. 
D.  ad  leg,  Jul.  pecul.  et  cl,  Yoet.  ad 
eund.  tit.  n.  5.  add.  ampl.  ordon.  van 
Zeeland.  24.  Jan.  1673. 

{g)  They  who  hahituaJJyy  or  as  a 
means  of  siibaisteiice,  defraud  the 
public  revenues,  must  be  punished 
publicly,  and  banished  or  imprisoned 
for  at  least  one  year,  which  time  may 
not  be  lessened  or  bought  off  with 
money.  See  Oen.  Ordon.  op  de 
Oemeene  Middelen,  art.  6.  and  likewise 
if  any  one  discovers  anything  de- 
frauded under  him,  he  must  by 
virtue  of  art.  6.  immediately  report 
the  same  to  the  officer  or  collector 
under  forfeiture  of  f  300.  Further, 
the  publication  of  9.  April,  17o5»  on 
this  subject  is  worthy  of  note,  to  the 
iffoct,  that  if  proceedings  be  taken 


against  a  defrauder,  who  has  fled,  in 
a  matter  the  punishment  for  which 
is  corporal  punishment,  the  case 
must  be  brought  before  the  college 
of  Scheepenen,  and  prosecuted  by 
three  defaults,  and  a  fourth  citation 
ex  super  ahund. ;  but  in  cases  where 
de  primario  proceedings  are  had  for 
one  or  more  fines,  and  attbardinate 
and  caau  quo  banishment  be  asked 
for,  two  defaults  are  sufficient,  and 
the  case  tried  before  the  ordinary 
commissioned  magistrates. 

(h)  Add.  prax.  Jur,  Canon,  lib,  6. 
cap.  13.  The  sentences  on  the  sub- 
ject pronounced  by  the  honourable 
court  of  this  town  on  29.  April,  1667 ; 
30.  Novemb.  1686;  28.  Jan.  1698,  are 
worthy  of  mention.  See  van  der 
Schelling  in  notis  ad  Cod.  p.  m.  101. 

(t)  For  which  ample  security  is 
generally  required.  See  Besol.  4.  D^ 
cemb,  1758.  junct.  Oen.  plac  art,  5. 
and  others. 

•  [C/.Y.  d.  Linden.  Bk.  II.  ch.  vi. 
S  5.-~Tr.] 
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or  something  else,  in  an  improper  way  by  officials  and  officers  of 
GoYernment  from  the  common  people,  above  that  which  they 
owe  (A;).  Such  offenders  are  dismissed  from  their  offices,  and 
moreover  punished  at  discretion,  arg.  LI.  D.de  concuss.  See  Dam- 
hond.  prax.  crinu  cap.  181.  Under  this  is  also  included  the  case 
where  any  one  on  his  own  authority  introduces  any  new  contribu- 
tion or  tax.    l.l.  §  8.  D.  ad  I.  Jul.  ambitus.  I.  ult.  D.  de  vi  publica. 

§  9.  They  who,  in  order  to  obtain  any  offices  concerning  the 
Government  of  the  country,  have  with  gifts  and  presents  bribed 
those  who  have  the  power  to  confer  the  same,  or  a  Judge  or 
Magistrate  who  allowed  himself  to  be  bribed  or  influenced  by  gifts 
and  presents,  were  formerly  punished  for  the  same  with  death. 
And  among  the  first  laws  of  the  XII.  Tables  this  was  the  principal : 
si  judex  arhiterve  juris  datus  oh  rein  dicendam  pecuniam  accipit 
capitate  esto ;  that  is,  if  a  judge  or  arbitrator  of  rights  receives 
money  in  the  determination  of  the  case,  let  the  punishment  be 
capital.  From  which  punisliment,  although  reduced  to  a  fine, 
I.  unic.  §  1.  D.  ad  leg.  Jul.  de  ambitu.  and  altered  by  some,  we 
have  deviated  very  httle  ;  and  so  wisely  was  it  provided  therein, 
that  in  many  places  no  one  has  ever  been  accused  thereof  (I  say 
nothing  of  conviction).  He  who  among  us  should  commit  this 
crime,  will  forfeit  his  office,  be  declared  to  be  disqualified  and 
unfit  for  any  state  offices  and  services,  and  moreover  sentenced 
at  discretion  to  banishment  or  corporal  punishment. 

The  lords  of  the  Supreme  and  Provincial  courts  of  Holland 
are  also  in  particular  very  strenuously  prohibited  from  receiving 
from  the  suitors  any  gifts  or  presents  of  any  the  smallest  kind^ 
upon  pain  of  forfeiting  their  offices  and  also  of  arbitrary  correction. 
And  for  this  purpose  they  must  every  year  declare  upon  oath 
that  nothing  has  with  their  knowledge  been  enjoyed  by  them- 
selves, their  wives,  children,  or  any  member  of  their  household, 
or  other  persons  in  their  service,  and  further  bind  themselves 
eodem  sacramento  to  take  care  that  such  does  not  happen.  If  in 
the  meantime  there  arises  any  the  least  suspicion  they  must  like- 
wise clear  themselves  of  it  upon  oath,  and  in  the  name  of  the 
court  order  the  Euitor  upon  whom  the  suspicion  rests  to  declare 
upon  oath  that  he  has  neither  given  nor  promised  to  give  anything 

{Jc)  See  Boey.  WoordeiMk.  1.  p.  144. 
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to  any  member  of  the  court  or  his  servants.  The  person  who 
corrupts  and  is  found  to  have  done  so,  whether  before  or  after  the 
sentence,  forfeits  thereby  whatever  he  has  given  or  promised,  id 
favour  of  the  poor,  and  incurs  a  fine  proportioned  and  equal  to 
the  value  of  the  case  in  which  he  is  concerned,  besides  arbitrur 
correction,  infamy,  and  disqualification  from  holding  any  service, 
office,  or  benefice  for  ever  after.  But  if  the  suitors,  before  Ihev 
are  accused  thereof  and  before  litiscontestationf  faithfully  iofoim 
the  court  of  what  they  have  given,  or  what  has  been  extorted  from 
them  by  any  one  with  the  view  of  promoting  their  cases,  they 
will  be  excused  from  the  said  fines.  See  the  Instructions  of  the 
Supreme  Court,  art.  10.  and  later  ampliation  of  the  Instruetiotts, 
tit.   ultimo,  art.  1.  2.  3.  dt  seq.    Placaut  of  the  States   General, 

I.  July,  1651,  and  of  the  States  of  Holland  against  the  Registrar 
Mus*  and  others,  6.  Feb.  1652.    Costuym.  of  Utrecht,  tit.  1.  art. 

II.  Statutes  of  the  town  of  Leyden.  art.  2.  d;  seq.  Charter  of 
Duke  Aalbrecht  of  Bavaria  granted  to  the  town  of  Amsterdam  in 
the  year  1887.  Jacob  van  Heemskerk,  HoU.  Arcadia^  P<^9'  775. 
and  the  last  Edition,  pag.  486.  [1). 

§  10.  But  if  through  ignorance  of  a  judge,  or  otherwise,  t 
wrong  sentence  has  been  given,  the  judge  will  not  be  liable  therein, 
but  he  who  thinks  himself  aggrieved  thereby  must  avail  himself 
of  appeal  or  higher  resoii  to  another  judge.  Vinn.  ad  §  1.  Instit 
de  obligat.  quae  quasi  ex  delict.  Christin.  vol.  4.  decis.  95.  num.  4. 
Zypae.  Notit  Jur.  Belg.  de  appeUat.  vers,  in  aliquibus. 


(Z)  Add,  Nostr,  in  noiu  ad  Edidum 
Philippi  de  a.  1570.  pag,  131.  In 
Ecclesiastical  matters  this  canvassing 
for  office  (ambitio)  and  corruption  of 
justice  are  called  Simonia.  Vid,  Jur, 
Canon,  prax,  p.  472.  et  seq.  Where- 
fore in  this  country  all  candidates 
for  Holy  office  must  declare  upon 
oath  (after  examination  praeparatoir) 
that  they  have  not  given  or  promised, 
nor  will  give  anything,  nor  that 
they  know  that  some  one  else  has 
given  or  promised  something,  or  will 
give  something,  to  obtain  for  them 
any  place  or  call.  Or,  plchk,  vol.  6. 
fol,  581.  Upon  the  question  whether 
ecclesiastical  persons  may  correspond 


with  persons  abroad  concerning 
church  matters,  the  resolution  of 
7.  Novemb.  1665,  is  worthy  of  men- 
tion, providing : — that  the  ministen 
of  God's  word  shall  desist  from  all 
correspondence  outside  the  oounlTTf 
in  matters  concerning  the  State,  nor 
to  carry  on  such  correspondence  in 
matters  concerning  the  church,  ex- 
cept with  the  knowledge  and  in  ac- 
cordance with  the  regulations  of 
Government:  Likewise  they  shall 
refrain  in  the  pulpit  from  discoaaing 
or  referring  to  matters  of  policy  or 
government  in  their  sermons  and 
prayers.  Cow/.  Be$oM.  in  the  time  of 
de  Wit,p,  787. 
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§  11.  Likewise  an  advocate,  who  commits  an  error,  is  not 
responsible  for  it.  Christin.  voL  4.  decis.  95.  num.  4.  Argentr. 
ad  consuetiid.  Brittan.  art.  33.  [vid.  Neost.  de  pact,  anten.  dec.  1. 
n.  14.  d  seq."]  For  although  it  is  unbecoming  and  disgraceful  for 
those,  who  profess  the  knowledge  of  the  law,  to  be  ignorant  of 
the  laws.  I.  2.  §  48.  D.  de  origin.  Jur.  still  it  would  be  too  hard 
that  they  should  strictly  answer  for  eveiything  in  such  a  vast  sea 
of  different  opinions,  in  a  knowledge  of  all  matters,  and  in  a 
multiplicity  of  so  many  legal  decisions ;  except  where  it  can  be 
shewn  that  they  have  committed  open  fraud. 

§  12.  Falsity,  coming  under  the  head  of  crimen  laesae  Majes* 
tatis,  is  the  false  coining  of  the  Emperor's  own  coin  committed 
by  the  appointed  masters  of  the  mint;  I.  2.  Cod.  de  falsa 
moneta  (m),  who  are  punished  severely  and  with  death  by  fire. 


(m)  Oar  author  correctly  says  hy 
the  appointed  masters  of  the  minty  for 
that  others  do  not  commit  crimen 
laesae  Majestatis  is  evident  from  the 
Deict  that  the  punishment  for  the 
crime  of  coining  fake  money  in 
general  is  not  derived  from  the  lex 
Julia  Majestatis  but  from  the  lex 
Cornelia  de  faUis,  and  the  lex  2. 
Cod.  de  fals.  mon.  only  says  **  si  quis 
nummos  falsa  fusions  formaverit,** 
which  terms  must  be  understood  of 
the  actual  making  into  moneys  which 
occurs  in  the  public  mint.  It  is 
therefore  clear  that  many  eminent 
jnrista  have  erred  on  this  point; 
among  whom  Carpzovius,Matthaeus, 
de  crim.  I.  48.  tit.  7.  c.  5.  andHuber, 
praeled.  tit.  ad  leg.  Com.  §  4.;  unless 
we  wish  to  understand  their  opinion 
in  this  way,  quando  id  fit  hostili 
animo  vel  studio  novandi  status  puh~ 
lid.  But  it  would  be  quite  erro- 
neous to  hold  with  a  certain  modem 
writer,  that  it  is  improper  to  put  a 
coiner  of  false  money  to  death,  for 
besides  the  special  disposition  of  the 
written  laws.  I.  S.  D.  de  lege  Cornelia, 
and  others  cited  by  our  Author  hoc 
locoy  it  also  follows  from  the  law  of 
nature  that  a  fraud,  whereby  the 
whole  community  is  greatly  preju- 


diced, must  be  prevented  by  an 
equivalent  punishment.  Now, 
through  the  lessening  of  the  in- 
trinsic value  of  the  money  (which  is 
the  object  of  the  mutual  obligations 
between  men,  as  Mr.  Lusuc  in  his 
notes  on  the  work  of  Monsr.  Wolf. 
pag.  171.  litt.  I.  very  well  observes), 
whether  this  be  done  by  clipping  or 
counteifeiting,  whereby  any  one 
hopes  to  enrich  himself,  the  com- 
munity is  greatly  injured,  as  is  in- 
contestably  shown  by  Wolf.  Imt.  du 
droit  de  la  Nature,  §  1036.  Barbey- 
rac.  dans  les  notes  sur  Puffetidorf. 
droit  des  G.  I.  5.  c.  2.  §  14.  and 
Bodinus,  de  rep,  I.  I,  c,  10.  for  such 
a  private  inventor  has  no  right 
whatever  to  this  mode  of  enriching 
himself.  What  is  therefore  more 
reasonable  and  suitable,  in  order  to 
prevent  the  like,  than  to  place  such 
a  pernicious  act  on  the  same  footing 
as  robbery  (theft  with  violence),  and 
to  punish  the  perpetrator  with  the 
gallows  ?  See  Ordon.  of  King  Philip 
on  criminal  justice  in  the  Nether- 
lands, art,  62.,  plac,  of  the  Emperor 
Charles,  30.  Jan.  1545,  plac.  of  the 
States  General,  19.  Dec.  1589,  and 
others  mentioned  by  Zurok,  verb, 
munte.  §  35.  where  it  is  also  said, 
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I.  1.  dt  2.  Cod.  de  falsa  moneta.  Falsity  in  another  mint  and  com- 
mitted by  other  persons,  clipping,  and  other  fraud,  is  punished 
less  severely,  but  mostly  with  the  sword.  L  8.  9.  D.  ad  L  cornel, 
de  fals.  junct.  L  6.  D.  ad  I,  Jul.  Majestatis.  From  this  the 
former  practice  in  these  countries  seems  to  have  been  derived  of 
burning  to  death  coiners  of  false  money  without  distinction,  and 
also  of  soaking  them  in  oil,  according  to  what  is  found  on  the 
subject  in  the  old  Frisian  laws.  Omlandse  Landregten.  l.  7.  art, 
48.  to  this  effect :  **  It  is  customary  in  all  Oerman  countries  {to 
punish)  the  thief  with  the  galiows,  the  murderer  and  incendiary 
ivith  intent  to  murder  tvith  the  wheel,  one  who  commits  manslaughter 
and  the  robber  with  the  sword,  and  the  false  coiner  with  the  kettle.'' 
So,  likewise,  in  the  customs  of  Utrecht.  Rub.  41.  art.  2.  yet 
with  more  distinction,  it  is  said,  "  Whoever  falsifies  the  coin  of  the 
Sovereign,  either  by  clipping,  counterfeiting,  colouring,  or  otherwise, 
or  coins  false  money,  shall  forfeit  his  life,  to  wit,  the  clippers  with 
the  gallows,  and  the  false  coiners  by  fire.''  Which  being  duly  con- 
sidered, since  with  us  the  image  and  arms  of  the  Emperor  or 
rulers  have  no  intrinsic  value,  it  may  with  good  reason  be  beld, 
that  all  common  false  coinage,  committed  by  others  than  the 
coiners  themselves,  is  reduced  to  a  kind  of  common  falsity  and 
ought  to  be  punished  as  such.* 

§  13.  Common  falsity  is  every  act  whereby  any  one  imitates  any 
writing,  utters  or  falsifies  it  mala  fide,  or  measures  and  weighs 
something  with  a  false  or  unlawful  measure  or  weight  (n).  Z.  1.  § 
4.  d  6.  I.  9.  §  pen.  I  16.  §  1.  I.  28.  I.  25.  I.  28.  I.  29. 1.  31.  D.  ad 
leg.  Cornel,  defalsis.  The  punishment  of  which  (varies)  with  the 
different  circumstances  of  the  case ;  in  serious  cases,  and  where  it 
chiefly  concerns  the  common  weal,  it  is  punished  with  the  sword, 
but  more  often  with  banishment  and  confiscation  of  property. 
l.  22.  Cod.  ad  leg.  Corn,  de  fah.  and  with  some  by  clipping  off 
the  right  hand  or  the  ears,  branding  on  the  forehead,  and  the  like. 


§  34.  that  of  old  the  utterera  were  135. 

impiifioned  if  they  refused  to  diedose  •  [Cf,  v.  d.  Linden,  Bk.  11.  ch.  ir. 

from  whom  they  had  received  such  coin  §  4.— Tb.] 

or  money,  add.  Groenewegen,  ad.  d.  (n)  De  falsi  crimine  succincU  egit, 

I.  2.  Cod.  de  fals.  man.    Huber,  de  cl.  Voet  in  Commentario  ad  Pandect. 

jure  civiiaiUy  pag.  m.  198,  and  Moor-  Hb.  48.  tit.  10. 

man,    over   de  miedaden,  pag.   134. 
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arg.  NoveU.  17.  c.  8.  dt  Novell.  42.  cap.  1.  By  the  Placaat  of  the 
Emperor  Charles  of  80.  Jan.  1545,  this  offence  must  be  punished 
with  the  gallows;  which,  in  course  of  time,  was  altered  into 
banishment  with  whipping.  So  with  us  falsity  is  mostly  punished 
by  public  whipping  of  the  offenders,  placing  the  forged  documents 
over  their  heads,  followed  by  banishment  and  confiscation  of  goods. 
See  GudeUn  de  jure  noviss.  lib.  5.  cap.  20.  vers,  aliud  crimen. 
Damhoud.  prax.  crim.  cap.  119.  <t  aeq.  Christin.  vol.  4.  decis. 
119.  num.  11.  12.  (o). 

§  14.  They  who  are  convicted  of  having  sworn  falsely,  are 
declared  to  be  infamous  and  perjurers,  and  moreover,  after  com- 
pensation made  to  the  injured  party,  sentenced  to  corporal 
punishment,  according  to  circumstances.  See  Bittershus.  de 
differ,  jur.  lib.  6.  cap.  9.  in  Jin.  Damhoud.  prax.  criminal,  cap.  5. 
num.  19.  Jul.  Clar.  §  perjuria/m,  num.  11.  Henoch,  de  arbitrar. 
jud.  COS.  319.  num.  23.  dk  seq.  (p ).  Such  an  one  was  by  sentence 
of  the  court  of  Holland,  81.  March,  1516,  condemned  to  have  the 


(o)  The  doctrine  of  van  Leeawen 
is  sapported  by  the  SefUentie  of  the 
Supreme  Court  of  Holland,  in  cas 
crimineel  van  vaUheid  in  dato  18.  Sept. 
1602,  where,  on  the  appeal  of  the 
attorney-general  from  a  sentence 
pronounoed  by  the  yassals  of  Hooge- 
made,  between  the  lord  of  Hooge- 
made  as  complainant  and  one  Floris 
Janse  a  prisoner,  the  said  sentence 
was  quaked,  and  the  said  Floris 
Janse  banished  with  confiscation  of 
all  his  property  to  the  Government. 
V.  SejUeni.  van  den  H,  ds  P,  R.  |).  175. 
But  as  at  the  present  day  no  con- 
fiscation takes  place  (of  which  later 
on),  the  sentence  of  the  Oourt  pro- 
noimced  30.  June,  1673,  is  with 
reference  to  crimina  falsi  "worthy  of 
note;  whereby  the  Director  Syms 
(of  the  E.  India  Company)  was  re- 
moved from  his  office  of  director, 
declared  for  ever  disqualified  to  hold 
any  office,  and  condemned  in  a  fine 
or  amende  of  10,000  guilders,  to- 
gether with  the  costs  and  expenses 
of  the  saiL    vid,  BdL  JurifL  cos.  06. 

(p)  With  regard  to  the  giving  of 


false  testimony,  we  may  refer  to  the 
law  of  God,  Exod,  20.  vers,  13.  et 
cap.  23.  vers,  1-3.  Also  DetUerm. 
cap.  19.  vers.  16-21.  And  with 
reference  to  perjury,  an  excellent 
discourse  thereon  will  be  found  in 
Micha^lis,  M.  R.  pt.  5,  $  256.  The 
terms  false  ocUh  or  false  testimony 
and  perjury  are  not  infrequently 
treated  as  one  and  the  same  crimen 
by  the  commentators,  as  for  instance 
by  Carpzoyius,  prax,  crim.  quaest,  44. 
p,  1.  and  Eosbach,  prax.  civ.  p.  351. 
n,  16.  18.  The  former  of  these  terms 
denotes  properly  the  oath  of  any  one 
who  swears  that  he  is  speaking  the 
truth,  wlule  he  is  telling  a  lie,  and 
the  latter  denotes  the  actual  violation 
of  the  oath,  when  any  one  acts  con- 
trary to  his  assurance  made  on  oath. 
Both  are  equally  repulsive,  and 
punishable  as  manifesting  an  actual 
contempt  for  what  is  most  sacred 
among  men,  and  an  open  profanation 
of  the  Divine  Mi^esty,  and  therefore 
one  of  the  principal  matters  against 
which  an  upright  Judge  ought  to 
watch. 


268  OF  CRIME  AGAINST  THE  SOVEREIGN.        [Bk.  IT. 

first  joint  of  his  two  forefingers  cut  oif,  as  well  as  pay  a  money 
compensation  (amende)  of  20  Philipguilders,  in  the  case  of  Adriaan 
van  Borselen,  knight,  constable  and  bailiff  of  Woerden,  plaintiff 
in  case  of  reformation,  contra  Jan  Martyr.  See  Sententie  Boek. 
pag.  56.  [But  a  person  who  was  ready  to  take  the  oath,  but  has 
not  done  so,  cannot  be  punished  as  a  perjurer.  Cons,  dt  Advys, 
vol  1.  228.] 

§  16.  Every  offence  whereb}'  any  knavery  or  fraud  is  committed, 
and  which  has  no  special  name  quod  crimen  Stellionatus  dicitur. 
L  8.  §  1.  D.  de  crim.  Stellionat.  is  likewise  punished  with  an  extra- 
ordinary punishment  at  discretion.  L  3.  §  2.  D.  d-Ll,  Cod.  de  crimine 
SteUionatus.  Thus,  in  Friesland  a  certain  Englishman,  who  had 
disposed  of  certain  silvergilt  and  coppergilt  chains,  which  he 
offered  for  sale  as  gold,  and  had  otherwise  defrauded  honest  people 
therewith,  by  exhibiting  a  gold  chain  which  he  had  among  the 
number  and  which  he  used  as  a  sample,  was  exposed  to  the  public 
gaze  with  one  of  these  chains  round  his  neck,  and  thereafter 
whipped  and  banished.  See  Sande.  lib.  5.  tit.  9.  dejin,  8. 
Henoch,  de  arHtrar.  judic.  lib.  2.  casu  383.  &  Jul.  Clar.  §  final, 
qtiaest.  83.  vers,  si  quia  imposturam  {q). 

§  16.  Under  this  is  also  included  the  fraud  of  advocates  and 
pleaders,  who  communicate  to  the  other  side  what  has  been  con- 
fided to  them  by  their  client,  and  first  act  for  one  side  and  then 
for  the  other  in  the  same  case ;  which  is  called  praevarication^  and 
is  punished  at  discretion  with  forfeiture  of  oflSce,  infamy,  banish- 
ment, confiscation  of  goods  or  the  like.  I.  1.  §  1.  L  3.  §  2.  D.  de 
praevaricat.  I.  4.  §  4.  D.  de  his  qui  notant.  infamia.  See  Henoch. 
de  arbitrar.  jxid.  cap.  328.  num.  5.  8.  Boss.  Prax.  crim.  tit.  de 
praevaricat.  num.  2.    Farinac.  torn.  I.  tit.  1.  qvaest.  4.  nnm.  15. 

§  17.  The  causing  of  want,  through  the  buying  up  of  provisions 
done  mala  fide  in  prejudice  of  the  community,  is  punished  with 
banishment  and  confiscation  of  propert3\  I.  ttnic.  cod.  de  monopo- 
liis.  Plaeaaty*  7.  Octob.  1531.  d  4.  Octob.  1540.  and  30.  July, 
1562.  See  the  placaats  on  Usufruct  Ojftogt),  and  the  annotations 
of  Hr.  Dirk  Graswinkel  thereon  (r). 

(g)    Add.  Voet  in   comtn.  ad  2>.  (r)  Add.  Van  Zarck  in   Cod.  ttt. 

lib.  47  Ut  20.  MoncpoUe. 
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1.  Of    Killing   and   ita    punish- 

ment. 

2.  Of  parricide  and  infanticide. 

3.  Of   the  punishment   of   those 

who  expose  their  cbildi-en. 

4.  Of  the  punishment  of  those  who 

are  bribed  to  kill  another. 

5.  Of    the    punishment  of  those 

who  seek   to   kill  others   by 
means  of  poison. 

6.  Of  conjurers  and  fortune-tellers 

andllieir  punishment. 

7.  Of    killing    through    neglect, 

without  malice,  whether  and 
how  punishable,  and  §  10. 

8.  Of  killing   through    excessive 


Sect. 

drunkenness,  and   how  pun- 
ished. 
9.  Of  the  punishment  of  one  who 
sets  out  with  the  intent  to  kill 
another. 

10.  Of  self-defence  through  neces- 

sity. 

11.  Of  suicide  and  whether   it   is 

punishable. 

12.  Of  persons  found  drowned. 

13.  Of  killing  in  which  several  per- 

sons  are   concerned   and   its 
punishment. 

14.  Of  compensation  to  those  in- 

jured    through     killing     of 
another  person. 


§  1.  Grime  against  life  is  homicide ;  which  is  taken  in  a  general 
sense  to  denote  every  act  whereby  one  person  improperly  causes 
the  death  of  another.  1 .7  ^  6.  D.  ad  leg.  Aquil.  In  as  much 
as  the  punishment  for  crimes  (on  account  of  the  varj^ing  cir- 
cumstances which  increase  or  reduce  a  punishment  otherwise 
certain)  is  to  a  great  extent  left  to  the  discretion  of  the  judge ; 
Zj-p.  NotiL  Jur.  Belg.  tit.  de  poenis.  Gudelin.  de  jure  noviss. 
lib.  S.  c.  15.  So  likewise  in  the  punishment  for  killing  (another) 
we  must  consider  how,  in  what  manner,  by  whom  and  of  whom 
this  had  happened,  in  order  to  decide  whether  the  same  shall 
be  punished  ordinarily  or  extraordinarily,  that  is  with  more  or 
less  than  the  ordinary  punishment;  for  as  many  circumstances 
often  reduce  or  lessen  the  punishment  of  death  into  banishment 
or  other  less  punishment ;  so  other  circumstances  may  increase 
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the  punishment  into  hanging,  burning,  breaking  upon  the  wheel, 
and  the  like  :  These  circumstances  vary  with  the  time,  place, 
means  of  doing,  motive  for  the  crime,  and  difference  of  person 
both  as  regards  the  offender  and  the  person  assailed.  L  9.  §  11. 
D.  de  poenis,  which  circumstances  are  discussed  by  Gail,  lib,  2. 
obs,  110.  Clarus.  §  homicidium,  num.  1.  cum  seq.  Boss.  prax. 
criminal,  tit.  de  homicid.  num.  68.  cum  seq. 

The  ordinary  and  usual  punishment  of  homicide,  which  has 
taken  place  wilfully  with  an  evil  intention  and  bad  motive,  is 
beheading.     §  5.  Instit.  de  public,  jud. 

The  extraordinary  and  special  punishment  is  twofold,  being 
either  more  or  less  severe  (than  the  ordinary). 

The  more  severe  punishment  takes  place  where  murder  and 
mere  violence  are  present  (a). 

§  2.  Likewise  in  parricide  or  infanticide;  the  punishment 
whereof  varies  according  to  the  practice  of  each  place.  De  quo 
Gudelin  de  jure  novissimOy  lib.  S.  cap.  17.  vers.  pen.  Damhoud. 
prax.  crim.  cap.  87.  num.  8.  Perez,  ad  Cod.  de  his  qui  parent, 
vel  lib.  occid.  num.  3.  Anth.  Math,  de  criminib.  lib.  48.  tit.  6. 
cap.  vlt.  num.  tdt.  Wesenb.  paratit.  D.  ad  leg.  Pomp^am  de 
parricid.  num.  5.  Gomez,  resolut.  tom.  3.  cap.  8.  num.  8.  Clar. 
§  paricidiiimf  num.  5.  But  parricides  (under  whom  are  included 
all  those  who  kill  their  parents,  children,  spouses,  or  other 
near  blood  relations).  §  6.  Inst,  de  public,  jud.  are  mostly  among 


(a)  In  order  properly  to  understand 
and  apply  the  Divine  and  human  laws 
on  the  subject  of  homicide,  we  must 
distinguish  between  killing  and 
murder.  The  first  is  called  h<mi%' 
cidium  culposum  and  takes  place  in- 
tentionally, or  through  great  care- 
lessness, as  for  in  stance  in  a  duel  or 
the  reckless  discharge  of  firearms; 
the  latter  or  homicidium  qualificatum 
takes  place  premeditatedly,  and  in  a 
malicious  manner.  The  former  pro- 
ceeds more  out  of  anger  and  cul- 
pable recklessness.  Faults  (which 
although  in  themselves  punishable) 
may  excite  our  compassion  as  being 
the  results  of  human  weakness  and 
carelessness  in  the  proper  use  of  our 
faculties  coupled  with  some  other 
mitigating  circumstances.  The  latter, 


however,  proceeds  generally  out  of 
bloodthirstiness  and  enmity.  The 
former  happens  on  the  spur  of  the 
moment  and  in  haste ;  the  latter  gene- 
rally with  malice  and  treacherously. 
See  Dexderon.  19.  vers,  11.  and 
Michaelis  M,  R,  pt,  6.  §  273.  Under 
the  latter  (which  is  with  reason 
punished  more  severely,  and  of  which 
no  pardon  is  granted,  vid,  the  author's 
notes  op  de  Ordon,  van  Crim.  Justit. 
p.  172.)  I  include  infanticide,  parri- 
cide, fratricide,  robbery  and  all 
offences  tending  to  deprive  our 
fellow  men  of  their  lives,  either  by 
poison  or  any  other  means  whatever, 
and  done  out  of  malice  or  with  the 
object  of  gain.  Conf.  Titii.  J".  P, 
pcLg,  308.  [cf,  Huberus.  Heed,  Regis. 
Bk.  YL  ch.  13.  S§.  7.  8.— Tr.] 
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us  broken  to  death  on  a  wheels  their  bodies  drawn  on  a  hurdle, 
and  placed  upon  a  wheel. 

Women,  who  kill  their  children,  are  often  strangled  with 
a  cord,  and  their  bodies  fixed  to  a  stake.  See  on  this  subject 
Tessaur,  deds.  IS.  Anton.  Faber.  Cod',  lib.  9.  tit,  11.  Berlich. 
pra>cticab.  conclui.  part.  4.  conclus.  7.  num.  20.  <t  seq.  Sande. 
lii.  5.  tit.  9.  def.  8.  (6). 

§  8.  But  they,  who  expose  their  children,  are  mostly  punished 
with  whipping,  branding  and  banishment,  or  other  less  punish- 
ment at  discretion.  Which  is  to  be  understood  of  those  who 
out  of  poverty  abandon  and  expose  their  children  in  public 
places,  where  they  may  immediately  be  found,  and  reared  by 
the  persons  finding  them  or  at  the  public  expense.  But  they, 
who,  without  any  necessity,  put  away  their  children  in  some 
lonely  place,  where  they  may  perish  of  cold  and  hunger,  are 
punished  with  death,  arg.  I.  16.  D.  ad  leg.  Com.  de  Sicariis, 
L  4.  D.  de  agnoBC.  vel  alend.  Ub.* 

§  4.  He,  who  allows  himself  to  be  bribed  to  kill  another, 
is,  like  the  person  bribing  him,  punished  more  severely.  I.  15. 
§  2.  D.  o^  I.  Com.  de  Sicar.  1. 1.  §  8.  D.  1. 7.  Cod.  eod.  cap.  5.  verb, 
fmnda/verit,  De  homicidio  in  6.  generally  by  placing  the  body 
on  a  hurdle,  breaking  with  the  wheel,  quartering,  and  the  like. 
Thus,  on  the  5th  April,  1664,  Jan  Nieuwkerk,  who  having 
been  bribed  by  a  certain  Jew,  had  shot  another  Jew  for  a  certain 
small  profit,  was  within  the  town  of  Amsterdam  strangled  half- 
dead,  then  broken  on  a  wheel  and  his  body  placed  on  a  hurdle. 
See  Jul.  Clar.  lib.  5.  sentent.  §  Assoesinium,  num.  4.  Damhoud. 
prax.  crim.  cap.  86.  (c). 


(h)  A  very  instructive  opinion  on 
fhifl  point  will  be  found  in  the  coneul- 
taiiom  of  Schrassert  vol,  1.  cons.  9. 
add,  Yoet  de  extraordtn.  criminibus, 
n.3. 

*  [Cf,  Huber.  Heed,  Begtsgel.  Bk, 
VL  ch.  13.  ^.  32.  Blackstone's  Comm. 
voL  IV,  197 :  /.  East.  P.C,  cap.  V, 
§.  13.-TIU]. 

(c)  Bat,  if  anyone  has  been  bribed 
merely  to  wound  another  and  inflicts 
a  mortal  wo\md  upon  him,  the  ques- 
tion arises  whether  the  person  brib- 


ing is  to  be  punished  with  death  P 
Huberus.  Heed.  Begtsgel.  bk.  3.  ch.  13. 
§.  23.  (which  passage  I  have  referred 
to  in  the  note  to  chapter  26.  $  10.),  is 
of  opinion  that  we  should  draw  this 
distinction,  whether  the  agent  has 
caused  the  death  through  carelessness 
or  intentionally  P  But  in  my  opinion 
it  is  clear  that  the  mandator  has  in 
both  instances  been  the  cause  of  the 
deed  or  result,  and  that  an  imputation 
properly  also  exists  against  him. 
This  the  Boman  Jurists  have   like- 
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§  5.  Those  who  seek  to  destroy  another  with  poison,  are 
likewise  punished  with  the  sword  even  although  (according  to  the 
opinion  of  some)  he  does  not  happen  to  die  thereof.  L  1.  L  8. 
§  5.  D.  ad  leg.  Com.  de  Stcar,  leg.  28.  §  Venenarii,  P.  depoenis. 
§  Item  lex  Cornelia,  4.  Instit  de  Puhl,  Jud.  (d).  In  some  places 
the  men  (guilty  thereof)  are  placed  upon  a  wheel  and  the  women 
drowned  in  a  tub  of  water.  See  crim,  ordon,  of  the  Emperor 
Charles  of  the  years  1680  and  1532,  art.  ISO. 

§  6.  Fortune-tellers,  and  persons  accused  of  witchcraft,  were 
formerly  burnt  alive,  arg.  I.  8.  Cod.  de  malefidis.  But  since, 
after  many  sad  examples  in  our  time,  it  was  ultimately  discovered 
that  such  matters  are  founded  merely  in  a  simple  imagination  of 
some  supernatural  power,  which  does  not  in  truth  exist,  and  they 
who  have  believed  in  any  such  things  have  already  been  sufficiently 
beguiled,  matters  of  this  kind  are  at  the  present  day  kept  out  of 
Court.  So,  likewise,  all  right-minded  expositors  of  Holy  Writ 
teach  us  and  maintain,  as  the  foundation  of  a  proper  Christian 
faith,  that  we  may  not  ascribe  any  unnatural  or  supernatural 
power  to  men,  no  not  even  ascribe  to  the  Devil  and  evil  spirit 
any  the  least  power  or  influence  in  action  and  temptation  beyond 
what  is  permitted  to  them  by  God.     Whatever  has  at  any  time 


wise  80  understood,  as  appears  from 
L  15.  Digest,  ad  leg.  Cornel,  de  Sicar. 
junct.  l.\,  %  3.  eod.  &  I,  6.  Cod,  ad 
leg,  Jul.  de  vi.  And  the  I,  38.  §  5. 
D.  depoenis.  also  supports  my  view. 
It  is  in  vain  to  urge  that  such  a  man- 
dator will  only  be  guilty  of  culpa  lata 
and  therefore  not  punishable  with 
death,  for  I  merely  ask  whether  the 
motive  for  such  a  mandate  is  not  the 
intention  of  injuring  the  body  of  his 
fellow  man,  which  can  never  oome 
within  the  terms  of  lata  culpa.  But, 
it  may  be  objected,  he  only  intended 
that  a  wound  should  be  given,  and 
therefore  the  killing  cannot  be  im- 
puted to  him,  but  who  does  not  per- 
ceive that  this  argument  is  mere  sub- 
terfuge P  for  wo  are  not  discussing 
the  case  of  a  mere  pricking  with  a 
pin  and  other  simple  tiities,  which 
should  be  left  to  the  discipline  of  a 
schoolmaster,  but  of  actual  wounds, 


and  it  admits  of  no  contradiction  that 
such  wounds  not  infrequently  cause 
death,  which  such  a  mandator  is  well 
aware  of,  and  hence  I  ask  is  he  not 
to  be  punished  with  death  ?  More- 
over, this  crime  is  most  pernicious 
and  most  dangerous  to  society,  as 
Italy  proves,  and  to  her  example  I 
refer  those  who  differ  from  me. 
Pachiuaeus  and  others,  who  without 
any  idea  of  philosophy,  only  regard 
the  letter  and  proceed  upon  it,  will 
find  their  reasoning  fully  met  by 
Menochius,  arbttrar.  Judic.  qucBst. 
casu  352.  who  mentions  the  circum- 
stances which  will  mitigate  the 
punishment  of  death,  and  leave  the 
matter  ad  arhitrium  Judicis.  add. 
Moorman,  p.  146. 

{d)  Diaseniit  A.  in  cens.  for.  P,  1. 
lib.  5.  cap.  15.  num.  2.  sed  perperam 
uti  pluribiiSf  ohservavit  cl.  Voet  ad 
legem  Corneliam  rfe  Sicariis,  num.  14. 
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been  designed  by  any  famous  wizard  has  been  proved  to  be  false. 
So  the  Lord  spake  unto  Moses,  Levitic.  19  :  81.     l^hou  shalt  not 
turn  unto  them  that  have  familiar  spirits  and  are  wizards,  nor  seek 
them,  in  order  to  be  defiled  by  them ;  and  chap.  20 :  6.  Wherever 
there  is  a  soid,  that  shall  have  turned  to  those  that  have  familiar 
spirits  and  are  wizards,  to  go  a  whoring  with  them,  I  shall  set  my 
fojce  against  such  soul;  fori  am  the  Lord,     There  is  no  witchcraft 
against  Jacob,  and  no  truthtelling  against  Israel,  that  is  against 
them  that  believe.     Numer.  28.  vers.  23.     Hence  it  has  happened 
that,  since  the  establishment  of  the  Beformed  Faith  in  these 
countries,  no  wizards  or  ghosts  are  found,  nor  are  any  persons 
Imown  who  pretend  to  possess  witchcraft  or  supernatural  powers ; 
for  according  to  our  religion  no  credence  whatever  is  placed  in 
such  things  :  whereas  certain  of  our  neighbours,  in  punishment 
of  their  unbelief,  have  still  at  the  present  day  many  such  persons 
among  them.     Not  that  in  such  countries  anything  more  super- 
natural occurs  than  in  our  own  country,  but  that  they  contain 
people  who  pretend  to  possess  such  supernatural  power,  and  by 
means  of  false  appearance  exhibit  something  as  existing  which  in 
reality  does  not  exist,  but  which  others  through  superstition 
accept  as  true ;  or  perhaps  it  is  because  God  allows  the  evil  spirit 
to  tempt  unbelieving  inhabitants  of  such  places  into  greater  un- 
belief more  than  in  this  countiy.    For  we  indeed  notice,  that 
among  those  sound  in  the  faith  such  ghosts  are  not  found,  of 
which  others  complain  and  relate  that  they  have  seen  them.    We 
have  never  found  a  single  person  who  was  able  to  perform  any- 
thing supernatural,  on  the  contrary,  they  who  profess  such  power 
and  imagine  that  they  can  do  something  (supernatural)  in  conse- 
quence, have  had  their  own  fraud  and  falsity  exposed.     Thus 
there  have  been  those  who  used  to  rub  their  heads  and  joints 
with  ointment   and   rendered  themselves  unconscious  thereby, 
persuading  themselves  that  they  flew  up  the  chimney  on  a  broom- 
stick, and  on  becoming  conscious  again  imagined  and  persuaded 
others  that  they  had  performed  something  wonderful,  whereas 
they  had  in  reality  never  moved  from  their  places.      Several 
examples  of  which    are    related  by  the   counsellor  Johan  van 
Heemskerk  in  his  Batavische  Arcadia,  p.  49.  d  seq.     How  many 
stjrange  things  have  not  been  exhibited  by  those  who  go  about 
with  the  conjurer's  wallet,  and  perform  with  the  fortune-teller's 

VOL.   IL  T 
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bag,  and  who  upon  discovery  have  lost  their  reputation.  Such  per- 
sons were  the  wisemen,  jugglers,  and  Egyptian  magicians, who  were 
called  by  Pharaoh  to  imitate  the  miracle  which  God  had  wrought 
through  Aaron.  Exod.  7.  11.  and  who  through  some  clever  tricks 
made  it  appear  as  if  their  rods,  like  that  of  Aaron,  also  became 
changed  into  serpents,  which  was  not  actually  the  case,  as  was 
clearly  proved  at  the  second  attempt,  when  Aaron  at  God's  com- 
mand changed  dust  into  lice,  which  they  too  tried  to  imitate  but 
could  not,  and  their  tricks  were  found  to  fail,  whereby  they 
themselves  acknowledged  the  power  of  God.  Exod.  8.  18.  And 
so  it  is  no  less  than  a  fable  that  the  spirit  of  Samuel  was  raised 
up  by  a  sorceress.  1.  Sam.  28 :  11.  which  was  not  seen  or  known 
by  Saul,  but  the  sorceress  told  him  that  she  saw  Samuel,  whom 
he,  having  departed  from  God,  worshipped  as  if  it  were  Samuel, 
through  the  merciful  grace  of  God,  and  falling  upon  his  counten- 
ance asked  of  him,  who,  through  the  representation  of  the 
woman,  who  knew  what  had  happened,  and  in  the  imagination  of 
Saul  himself,  answered  sufficiently ;  nor  need  we  regard  this  as  a 
supernatural  foretelling  of  fature  things,  which  are  known  to  God 
alone.  For  this,  Jesus  Syrach  himself  was  reproved  that  he  had 
so  considered  it  as  if  Samuel  himself  had  prophesied  after  death, 
and  had  foretold  the  end  of  Saul.     Ecclesiast.  46  :  22. 

Although  this  practice  is  not  believed  in  by  right-minded  men, 
and  has  been  proved  to  be  nothing  but  fraud,  stUl,  on  account  of 
the  superstition  which  is  thereby  encoui*aged  among  evil-disposed 
and  simple  people,  such  sorcerers,  fortune-tellers,  and  others  who 
practise  witchcraft  and  profess  the  same,  are  on  account  of  their 
presumption  and  superstition  punished  with  whipping,  banishment, 
or  other  like  punishment,  see  Johan  van  den  Sande.  lib,  5.  tit.  9. 
defin.  8.  and  more  fully  Jan  van  Heemskerk  in  his  Dutch  Arcadia, 
pag.  113.  and  in  the  last  edition,  pag.  49.  dt  seq,  (e). 

§  7.  Less  than  ordinary  punishment  is  inflicted  in  case  of 
homicide,  where  death  was  caused  neither  with  malice,  nor  inten- 
tion, but  only  through  negligence.  /•  7-  ad  leg.  Cam.  de  Sicar. 
and  such  punishment  is  discretionary',  arg.  I.  1.  §  seq.  si  clava  dt 


(e)  And  the  author  himself.  Batavia  the  14th  July,  1595,  which  cannot  be 
illmtrata,  pag.  295.  et  esq.  mentions  a  read  with  anything  but  the  greatest 
sentence  of  the  Couii;  of  Utrecht  of     abhorrence  for  all  superstition. 
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l.  8.  §  sed  ex  Senatus  cons,  L  4.  §  1.  D.   ad  leg.  Camel,  de 
Sicar.  (/). 

§  8.  Excessive  drunkenness  used  to  excuse  a  person  from  a 
malicious  intention  and  the  ordinary  punishment,  {.  omne  6.  § 
per  vinum  D.  de  re  militari,  quod  conjirmat.  Gail.  lib.  2.  observ. 
110.  num.  24.  in  fine.  Clar,  %  final,  quaest.  60.  num.  12.  Gomes. 
resolut.  torn.  3.  cap.  1.  num.  73.  Menoch.  de  arbitrar.  judic.  casu 
316.  Tiraquell.  de  poen.  temp.  cans.  6.  But  with  us  this  is  not 
accepted,  and  the  old  maxim  prevails,  what  we  do  when  intoxicated 
we  must  answer  for  ivhen  sober.  See  Andr.  Gail.  lib.  1.  obs.  110. 
Damhoud.  prax.  crimin.  cap.  84.  Gudelin.  de  jure  noviss.  lib.  5.  c. 
17.  vers,  quuni  ebrietas.  Zyp.  7wtitia  Jtir.  Belg.  tit.  de  abol.  vers. 
&  quamvis.  Plac.  van  den  Kaiser  Karel,  7.  Octob.  1531,  art.  15. 
and  30.  January,  1545,  whereby  it  is  expressly  enacted  that  in 
the  case  of  homicide  through  drunkenness,  no  pardon  or  remission 
shall  be  granted,  and  if  granted,  shall  not  be  confirmed  as  having 
been  granted  in  error,*  but  shall  on  that  account  be  punished 
more  severely.  Such  a  provision  also  exists  in  the  Regulations  of 
War  of  13.  August,  1592,  art.  67.  against  soldiers  and  members  of 
the  army  among  whom  such  homicide  may  often  happen.  Ac- 
cordingly in  May,  1651,  within  the  town  of  Delft,  after  delibera- 
tion had  by  the  Court  and  Supreme  Court,  certain  Zybert  van 
der  Have,  who  had  in  excessive  drunkenness  killed  another,  was, 
notwithstanding  considerable  intercession  in  his  behalf  and  all 
imaginable  circumstances  urged  in  extenuation,  obliged  to  suffer 
the  ordinary  punishment,  and  was  publicly  beheaded  on  the 
scaffold  in  that  town.  See  also  Papegay,  pag.  399.  and  the  latest 
edition,  pag.  481.  [With  regard  to  homicide  committed  in  a 
state  of  excessive  drunkenness,  see  fully  Zurck.  Cod.  Bat.  pag. 
259.  in  notisy^  Kudi  the  supplement  to  the  second  edition,  1727, 
where  a  notable  opinion  and  legal  petition  will  be  found.]  {g) 


(/)  Conf.  Mattbaens  de  Crimi' 
nihusy  pag.  535.  Micha^lis  M.  R.  6.  p. 
63.  A  66. 

♦  [Vid.  vol.  1,  bk.  1.  ch.  4.  §§. 
3-1.— Tr.]. 

t  [^Of.  Yan  der  Schelling's  edition 
of  the  Cod.  Bat.  page  331.— Te.]. 

{g)  Gon/.'WeBenhecmB  ad  Paraiitla 
B.  ad  leg.  Corn.  n.  24.  and  especially 


Moorman,  over  de  misdaden,  p.  25. 
and  likewise  what  I  have  said  ante 
(ch.  32.  §.  6.  in  notis).  However, 
from  the  sentence  of  the  Supreme 
Court  pronounced  in  the  present 
year  (1783)  it  appears  that  homicide 
committed  in  drunkenness  demands 
the  mitior  poena  or  the  sword.  The 
reason  seems  to  me  to  be  that  such 
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§  9.  He,  who  purposely  goes  abroad  armed  in  order  to  wound 
another,  is  not  at  the  present  day  punished  for  it,  unless  he  has 
already  done  some  act  and  commenced  to  put  the  matter  in  exe- 
cution, when  he  will  in  such  case  be  punished  at  discretion. 
Gudelin.  de  jure  noviss.  lib.  6.  cap.  17.  vers,  mox  dictum.  Zyp. 
notxt.  jur.  Belg.  tit.  ad  leg.  Cornel,  de  Sicar.  vers,  dt  quia,  et  tit.  ad 
leg.  Jul.  Majest.  vers,  in  tumtdtibm.  Perez.  Cod.  ad  leg.  Cornel, 
de  Sicar.  num.  5. 6.  Sande.  lib.  5.  Ht.  9.  dejin.  11.  Anthon.  Math. 
de  criminib.  lib.  48.  tit.  5.  cap.  1.  num.  3.  cap.  8.  num.  11.  <£'  Ht.  6. 
cap.  1.  num.  7.  d'  tit.  18.  cap.  4.  7ium.  13.  Faber  €ul  Cod.  de 
poenis.  defin.  20.  Gomes,  torn.  3.  resolut.  cap.  3.  num.  11.  80. 
Clar.  ^Jin.  quaest.  92.     Farinac.  prax.  crimin.  quaest.  124. 

Wherefore  the  punishment  against  those  who  draw  the  knife  to 
wound  another,  which  formerly  was  nothing  or  used  to  be  very 
slight,  has  at  some  places  very  wisely  been  made  more  severe,  and 
increased  to  200  or  800  or  more  guilders  ;  for  such  conduct  differs 
very  little  from  the  deed  itself  (i.  e.  the  actual  wounding)  and  can 
scarcely  go  unpunished.  See  also  Consult,  d  Advys.  vol.  2. 
cons.  194.  (ft). 

§  10.  Where  any  one  happens  to  be  killed,  without  any 
negligence  or  fault,  in  consequence  of  something  done  in  a  proper 
and  lawful  manner,  such  killing  is  not  punishable.  §  3  .4.  5.  Instit. 
ad  leg.  Aquil.  I.  11. 1.  31.  D.  eod. 

In  like  manner,  if  any  one  through  necessity  (i.  e,  is  com- 
pelled and  obliged  to  guard  and  protect  his  life,  wife,  children, 
or  property  against  violence)  kills  another  (noodweer)  he  will  not 
be  punished  for  the  same,  I.  1.  Cod.  unde  vi.  1.1.2.  8.  Cod.  ad 
leg.  Cornel,  de  Sicariis.  and  will  obtain  safe  conduct  in  such  a  case 
from  the  sovereign.  See  Papegay,  pag.  mihi  888.  injine  and  the 
latest  edition,  pag.  472. 

Under  defence  by  necessity  (noodweer)  is  also  included  the 
defence  against  a  night  thief.  I.  4.  ^1.  D.ad  leg.  Aquil.  d  I.  9.  D. 
ad  leg.  Corn,  de  Sicar.  Likewise  against  the  ravisher  of  a  woman. 
arg.  I.  3.  D.  dejustit.  djure.    Grot,  de  jure  Belli,  lib.  2.  cap.  1. 

persons,  apart  from  the  stupefication  tinguished  from  murderers,  unless 

of  their  senses,  possess    too   much  the   oircumstanoes  go  to   ^ow  tbe 

humanity  to  perpetrate  homicidium  contrary. 

tjuah'Jkatum  (murder),    and   accord*  {h)  See  post,  Ch.  35.  §  3. 
iugly  are  in  some  degree  to  be  dis- 
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num.  7.  Less,  dejustitia,  djure.  lib.  2.  cap,  9.  dvhit.  12.  num.  76. 
So  every  one  is  at  liberty,  for  the  protection  of  himself  and  his 
property,  to  arm  himself  against  night  robbers  and  to  freely 
kill  those,  who  in  order  to  rob  another  of  his  property  infest 
the  public  roads.  L  1.  C.  Quando  liceat  tinicunque  sine  judice 
86  vind.  I.  4.  Cod.  ad  leg.  Com.  de  Sicar.  This  applies  to  all 
kinds  of  violence  and  necessity,  and  may  be  extended  against 
every  one  who  attempts  another's  life,  so  that  we  cannot  escape 
without  resistance.  {.  8.  Cod.  eod.  In  like  manner  we  may 
freely  kill  a  thief  whom  we  find  at  night  on  our  property,  and 
also  by  day,  if  he  attempts  besides  to  defend  himself  with  a 
weapon,  without  our  being  obliged  to  warn  him  by  calling  out, 
for  this  is  not  required  by  Plac.  of  the  States  of  Holland  of 
16  Deeemb.  1595.  and  19  March,  1614.  art.  7.  for  they  contain 
this  exemption  in  these  words  :  ''In  so  far  as  any  of  the  aforesaid 
thieves  being  caught  in  the  act  at  night  by  the  master  of  the 
house  or  one  of  his  family,  has  been  killed  or  wounded,  we 
understand  that  thereby  no  punishment  shall  be  incurred."* 


*  [Van  Jjeeuwen  says  in  the  text, 
we  may  kill  another  ia  self-defence 
where  we  cannot  escape  without 
resisting  the  aggressor.  In  the  ceM, 
for,  1.  1.  $  8.  and  5.  1.  15.  he  ob- 
serres  that  we  are  only  justified  in 
killing  a  robber  or  thief  at  night, 
where  we  are  ourselves  assailed  and 
cannot  escape  without  danger,  or 
are  obliged  to  use  resistance  in  de- 
fence of  our  property;  or  discover 
such  thief  in  flagrante  delicto.  But 
if  the  thief  recedes,  or  runs  away 
without  our  property,  or  can  be  ap- 
prehended by  us  without  danger,  we 
may  not  kill  him.  Huberus.  Heed. 
Eegttgel.  hk.  6.  ch.  13.  §  17.  is  to  the 
like  effect,  and  adds  that  if  we  are 
uncertain  at  night  whether  the  thief 
be  armed  we  may  kill  him,  provided 
«e  have  first  called  out  or  given  him 
warning.  See  also  Begt$geL  observ, 
vol,  2.  oha.  87 .  If  therefore  a  thief 
enter  our  house  at  night,  we  are 
only  justified  in  killing  him  where 
we  aro  ourselves  assailed,  or  whore 
there  is  a  well-grounded  apprehen- 


sion that  he  is  armed,  and  if  we  do 
not  kill  him  he  may  probably  kill 
us,  or  where  we  act  in  defence  of  our 
property.  The  occupier  of  the  house, 
however,  is  not  bound  to  ascertain 
whether  the  thief  is  armed ;  this  is 
often  difficult  and  impossible  to  dis- 
cover at  dead  of  night,  nor  is  he 
obliged  to  retreat,  as  in  other  cases 
of  homicide  se  defendendo,  for  this 
would  be  giving  up  his  possession 
and  property  to  his  assailant,  (r/. 
Carpzovius,  cA.  32.  §  8.  et  seq.  §§19. 
20.  Moorman,  p.  156-7 ;  1.  East. 
P.  C.  ch,  V.  §§  44.  <fc  57.  1.  Eussell 
on  Crimea,  p.  890.  4th  edn,),  **  If  a 
man  attacks  you  with  intention  to 
murder  you,  or  to  do  you  bodily 
harm ;  if  a  man  stops  you  on  the 
highway  to  rob  you;  if  he  invades 
the  sanctity  of  your  dwelling  by 
night  under  circumstances  calculated 
to  inspire  you  with  apprehension 
and  fear,  you  are  not  bound  to  sub- 
mit to  the  injury  that  may  presently 
be  done  yon,  and  to  leave  it  to  the 
law  afterwards  to  avenge  the  wrong : 
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L  9.  7).  ad  leg.  Com.  de  Sicar.  d-  L  4.  §  1.  D.  ad  leg.  Aqttil.  See 
further  Clar.  §  hmnicidium^  num.  47.  Grot,  de  jure  Belli,  lib.  2. 
cap.  1.  n.  12.  Perez,  ad  tit.  Cod.  ad  leg.  Cornel,  de  Sicar.  num.  42. 
AVherefore  the  laws  permit,  in  case  of  necessity,  that  force  be 
opposed  by  force.  I.  3.  D.  de  just,  d-  jure.  Perez,  ad  tit.  Cod. 
quando  lie.  tuiicuique  eine  jud.  num.  3.  ride  porro  Grot,  dejure 
Belli,  lib.  2.  cap.  1.  &  Introd.  bk.  3.  ch.  33.  §  7.  Christin.  toI.  2. 
decis.  162.  See  also  Consult,  d  Advys.  vol.  3.  (Rotterdam) 
cons.  11.  num.  7.  d  cons.  40.  (i).  And  even,  if  a  man  discovers  his 
wife  in  adultery,  he  may  kill  her  as  well  as  the  adulterer,  and  so 
may  a  father  the  ravisher  of  his  daughter,  without  incurring 
any  liability  whatever.  I.  20.  cum  seq.  D.  ad  leg.  Jul.  de  adult. 
auth.  si  quis  Cod.  eod.  I.  30.  D.  ad  leg.  Aquil.  Numer.  cap.  24. 
vers.  7.  8.  Clar.  §  homidd.  n.  49.  See  further  Couvarr.  de 
matrimonio,  part.  2.  cap.  7.  w.  7.  Less,  de  just,  djure,  Ub.  2.  cap.  9- 
dub.  5.  Zypae.  notit.  jur.  Belg.  tit.  de  raptorib.  virgin,  in  pr. 
Gudelin.  dejure  rioinss.  lib.  5.  cap.  18.  vers,  praetereas.  Which 
however  does  not  very  well  accord  with  our  customs,  whereby  the 
punishment  for  adultery  and  seduction  (pntsehaking  met  wil)  is 
reduced  to  a  fine ;  ut  recte  notat  Groenewegen  ad  I.  GraccA.  4. 
Cod.  ad  leg.  Jul.  de  Adult.  Although  some  still  advocate  that 
view.  But  whether  and  how  such  persons  are  to  be  punished 
by  us  will  be  mentioned  hereafter  (A;). 

§  11.  With  reference  to  him,  who  commits  suicide  and  pur- 
posely causes  his  own  death,  and  whether  he  is  to  be  punished, 
we  must  observe  that  the  death  of  such  a  person  is  not  punishable 
unless  it  duly  appears  that  he  has  intentionally  and  wilfully 


you  may  at  once  take  the  law  into 
your  own  hands  (to  use  a  popular 
expression)  and  in  self-protection,  or 
for  the  prevention  of  crime,  kill  the 
offender  by  any  means  in  your 
power.**  Per  Oockbum,  C.  J.,  charge 
to  the  grand  jxvry  in  Beg.  v.  Nelson  <fc 
Brand,  p.  85.  But  the  onus  of 
proving  that  the  robber  or  thief 
was  killed  in  defence  of  life  or  pro- 
perty lies  on  the  accused.  Oarpzov. 
eh.  33.  Moorman,  p.  163.  v.  d. 
Linden,  2.  5.  §  9.  in  fin. ;  and  in 
sack  a  case  husband  and  wife  ought 


to  be  allowed  to  give  evidenoe  for 
each    other.      Carpzov.    33.    §   19. 
Moorman,  p.  164.     See  further  on 
the  subject  of  NooduMer  or  kOling  of 
necessi^,    Hubems.    d.    cap.    13. 
Oarpzov.  edit.  Hogendorp.  chs.  28--3S. 
Damhouder.  prax.  crim.  ch9.  76-80. 
Begsts,  ohaervai.    ad    Grot.    M€mud. 
pt.  2.  ohs.  87.      Moorman,  lib.   2. 
cap.  2.--TR.] 

(i)  Jund.  cl.  Voet.  48.  8.  num.  11. 
et  seq.  and  Moorman,  p.  163. 

{k)  See  i7i/ra,  ch.  37.   §  8.  e4  m 
)wtis* 
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killed  himself^  after  hayiiig  committed  some  ci'ime,  out  of  remorse 
of  conscience   and  in  order  to  escape   punishment.     But  they 
who  have  not  committed  any  crime,  but  merely  destroyed  them- 
selves out  of  grief  and  despair,  are  not  punishable.    jiLx:ta  L  1.  d- 
I.  2.  Cod.  de  bon.  eor.  qui  niortem  dhi  consdv,  dc  L  8.  in  pr.  d  seq. 
D.   eod,   according  to  the  tenor  of  the  Great  Privilege  of  Lady 
Maria  of  Burgundy,    granted  to    the   people   of   Holland   on 
18.  March,  1476 ;    and  by  the   Octroy  of  King   Philip   to   the 
inhabitants  of  Kennemerland,   24   March,   1561.     By  which  it 
is  distinctly  provided  ''that  no  officers  shall  molest   any  one 
in  body  or  property,  where  any  one  is  found  dead,  under  the  plea 
that  such  dead  person  has  killed  and  destroyed  himself;  unless 
after  proper  legal   enquiry  it  be  discovered  that  such  person 
has  committed  suicide   with  intention   and  malice."     So  it  was 
understood   on    81  Sept.  1616,   between   the   guardians   of  the 
children  of  Peter  Fransz.   Suidervliet  contra  Mr.  Albert  Storm 
van  Wena;  and  since  the  Reformation  the   Court  of  Holland 
has  always  so  held.     See  Consult,  d  Advys.  vol.  1.  cons.  832. 
and  vol.  8.  {Amsterdam)  cons.  142,  (Z). 


(2)  The  reasoning  of  Micba^lis, 
§  272.  is  admirable,  and  jit  is  to  be 
wondered  at  that  a  jurist  hke  Moor- 
man, in  his  remarks  on  suicide,  fol- 
lows the  opinions  of  certain  Theolo- 
gians, maintaining  that  the  words  of 
tiie  sixth  commandment,  thou  shalt 
not  hill,  which  according  to  him 
means  thou  shalt  do  no  murder,  is 
also  applicable  to  suicide,  because  if 
it  be  mdawfol  to  kill  another,  much 
more  so  is  it  to  kill  oneself.  But  it 
is  nevertheless  certain  that  although 
no  citizen  qua  talis  can  dispose  of 
the  life  of  his  fellow  citizen,  yet  he 
may  do  so  in  case  of  necessary  self- 
defence  {noodwter)  in  warding  off 
violence.  If  now  we  are  to  under- 
stand this  sixth  commandment  of 
the  law  in  Exod,  20.  in  such  a 
general  sense,  the  consequence  will 
be  that  neither  a  judge  nor  a  person 
assailed  will  be  entitled  to  dispose  of 
the  life  of  the  aggressor.  If  we  had 
no  other   pounds   against   suicide 


than  the  said  commandment  of  the 
Mosaic  law,  I  would  not  venture  to 
dispute  the  lawfulness  of  suicide. 
We,  however,  go  too  far,  if  we  wish 
to  allege  by  reference  to  this  sixth 
commandment  that  it  is  not  per- 
mitted in  time  of  war  to  blow  up  any 
one,  and  thus  avenge  ourselves  on 
the  enemy  of  our  country.  It  is  not 
my  purpose  at  present  to  investigate 
such  subjects.  I  will  only  observe 
that  in  order  to  demonstrate  matters 
of  morality  it  is  not  necessary  to 
shew  that  they  are  contemplated  or 
included  in  Exodus  20. ;  and  that 
we  altogether  err,  in  applying  to 
Christians  certain  doctiines  pre- 
scribed to  them,  when  they  were 
not,  as  now,  hying  in  a  poHtical 
Society.  Let  this  suffice.  Our 
Author  hkewise  speaks  very  care- 
fully, and  deserves  on  that  account 
all  praise,  for  he  rightly  observes  the 
death  of  such  persons  is  not  punishable, 
for  who  shall  we  punish,  their  rela* 
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The  punishment  therefore  of  those,  who  after  the  commission 
of  some    crime    purposely    destroy    themselveSy    is   that  their 


tiyee  and  children  P  Heayen,  which 
guards  against  the  oppression  of  the 
innocent,  forbid !  Shall  we,  because 
according  to  our  idea  the  ftlo  de  se 
died  in  wilful  sin  and  unsaved,  pro- 
ceed against  his  innocent  ofifspring  ? 
Legal  punishments  indeed  cease  with 
death,  and  they  who  go  beyond  that 
encroach  unknowingly  upon  the 
jurisdiction  of  the  Everlasting  Judge. 

[In  Moorman,  bk,  2.  ch,  11.  on 
suicide,  I  find  no  reference  whatever 
to  Exodus  20,  nor  anything  to 
justify  the  criticism  of  Mi*.  Decker, 
who  must  refer  to  some  separate 
tract  on  suicide  from  the  pen  of 
Moorman.  In  his  book  on  crimes, 
ch,  11.  however,  Moorman  takes  in 
the  main  the  same  view  as  van 
Leeuwen  in  the  text,  i.e.  that  suicide 
committed  through  grief  or  despair 
is  to  be  pitied  rather  than  punished. 

Grotius,  Introdudiojiy  bk,  2.  ch,  1. 
§  44.  says,  that  persons  committing 
suicide  have  always  been  punished 
in  Holland,  although  not  accused  of 
any  crime.  But  the  jurists  in  the 
Beffts,  Observai.  on  the  Introduction 
of  Grotius  have  shewn  that  even  in 
the  time  of  Grotius  persons,  who 
out  of  despair  or  grief  and  without 
being  accused  of  any  crime  committed 
suicide,  were  no  longer  punishable 
{vol,  2.  obs,  23.  in  fin.),  Yan  der 
Linden,  one  of  the  latest  writers  on 
the  Boman-Dutch  law,  without 
drawing  any  distinction  between 
suicide  committed  through  grief  or 
despair,  and  suicide  committed  in 
fear  of  punishment  for  some  oflFence, 
says  generally  that  it  is  not  included 
in  the  category  of  crimes  which  are 
visited  with  any  public  punishment. 
The  old  mode  of  punishment  (men- 
tioned by  van  Leeuwen  in  the  text) 
has  long  since  become  obsolete  (v.  d. 
Linden,  bk,  2.  ch,  o,  §  14.).  At  the 
present  day  it  ii  needless  to  discuss 


the  question  of  punishment  to  be 
inflicted  upon  the  body  of  one  who, 
in  order  to  escape  the  consequences 
of  crime,  has  committed  suicide. 
But  a  question  may  arise  whether 
he  who  has  endeavoured  to  commit 
suicide,  but  failed  in  the  attempt,  is 
liable  to  punishment  ?  Damhouder, 
prax,  crim.  cap,  88.  n.  9.  answers  in 
the  affirmative.  Carpzovius  {ch,  2. 
§  22.  et  seq.)  draws  a  similar  distinc- 
tion as  that  mentioned  above,  and 
holds,  if  the  attempt  be  made  out  of 
grief  or  despair,  it  is  not  punishable, 
but  if  done  with  the  view  of  escaping 
the  consequences  of  our  wrongful 
conduct,  it  ought  to  be  punished. 
Moorman,  bk,  2.  cA.  11.  §  2.  thinks 
that  in  no  case  should  such  attempt 
be  punishable.  It  seems,  however, 
not  quite  settled  in  Boman-Dutch 
practice  whether  the  attempt  to  com- 
mit suicide  iti  order  to  escape  the  con- 
sequences of  crime  is  itself  an  offence, 
and  punishable  criminally.  Accord- 
ing to  the  authorities  cited  in  the 
text  and  notes,  suicide  actually  com- 
mitted with  this  view  was  punished 
as  a  crime  {add,  van  Zurck.  cod.  Bat, 
doodslag,  §  xii,)  If  so,  much  more 
ought  the  imsuooessful  attempt  to 
commit  suicide  under  the  like  cir- 
cumstances to  be  an  indictable 
offence ;  and  it  may  fairly  be  urged 
that  the  general  observation  of  van 
der  Linden,  /.  c,  that  suicide  is  no 
longer  punishable,  can  not  be  ex- 
tended to  the  attempt  to  conmiit 
suicide,  for  in  such  case  the  punish- 
ment can  operate  against  the  would- 
be  felo  de  se  personally.  He  who, 
upon  the  request  or  command  of 
another,  kills  such  other,  is  likewise 
not  exempt  from  punishment.  Moor- 
man, bk,  2.  ch,  11.  §  4.  Matth.  de 
criminib,  prolegom,  cap,  3.  §  3.  By 
the  law  of  England  suicide  is  re- 
garded as  a  crime,  and  a  person  who 
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property  ia  confiscated  and  their  bodies  drawn  on  a  hurdle 
and  exposed  on  a  gibbet.  Handvesten  van  Z.  Holland,  pag.  168. 
and  the  new  Edition  by  Oudenkoven,  502.  Costuym,  of  Antwerp. 
cap,  16.  art.  8.  Gudelin.  de  jure  novisa.  lib.  5.  cap.  17.  in  fine. 
Zyp,  notit.  jur.  Belg.  tit.  de  bonis  eor.  qui  mortem  sibi  consdv. 
Perez,  ad  Cod.  eod.  num.  8.  Damhoud.  prax.  cnminal.  cap.  88. 
num.  1.  Grot,  de  jure  BeUi.  lib.  2.  cap.  19.  num.  5.  Kecueil 
of  the  Statutes  dk  Costuymen  of  Amsterdam,  cap.  13.  art.  6. 
7.8. 

§  12.  Persons  found  drowned,  or  who  otherwise  meet  with  an 
accident  and  are  found  dead,  may  not  be  removed  from  the  place 
where  the  body  is  discovered  before  a  proper  examination  by 
the  local  authorities  has  taken  place;  and  here  are  applicable 
the  said  Privilege  of  Lady  Maria,  art.  45.  and  the  Charter  of 
Doke  Philip  granted  to  the  people  of  Kennemerland  on  12.  March, 
1455,  art.  8.  providing  as  follows  :  ''  That  we  may  pull  every  one 
out  of  the  water,  whether  he  be  alive  or  dead,  without  forfeiture, 
but  if  he  be  found  dead,  he  shall  again  be  placed  with  his  feet  in 
the  water."  Sefe  Groenewegen.  de  U.  dbrogat.  ad  tit.  Cod.  de  bonis 
eorum  qui  mortem  sibi  consciverunt.  Handvesten  van  Kenne- 
merland,  pag.  47.  and  64.  (m). 

§  18.  If  death  be  caused  in  a  fight  in  which  several  persons 
have  engaged,  and  it  is  uncertain  by  whom  the  wound  was 
inflicted,  they  will  all  be  punished  for  the  same,  but  with  less 
than  the  ordinary  punishment  of  death,  at  discretion.  Z.  1.  §  8. 
D.  ad  l.  Cornel,  de  Sicar.  I.  fin.  D.  eod.  junct.  I.  5.  D.  de  poenis 
See  Andr.  Gail.   lib.  2.  observat.  109.     Damhouder.  prax.  crim. 


attempts  to  commit  suicide  is  guilty 
of  a  misdemeanoor  at  common  law, 
and  he  who  kills  another  upon  his 
lequest  or  command  is  guilty  of 
murder.  4.  Blaekaione  Com.  p.  189. 
€t  seq.  1.  Ea«t,  P.  C.  eh.  v.  §  5. 
1  Rusadly  p.  703.  et  seq.  (4«A  win.).— 
Tr.] 

(m)  Add,  with  regard  to  persons 
foand  drowned  the  twude  vervolg  op 
de  handvesten  van  A  materdam,  pag,  1 53. 
and  what  is  said  by  Boel,  Amat 
privUegie  et  Poorterregt,  pag,  130.  et 
teq.,  rightly  observing  that  the  great 


Privilege  which  the  Author,  h.  L, 
mentions,  does  not  in  vain  provide : 
Iteniy  no  informere  or  other  officials  in 
our  aforesaid  countries^  wherever  they 
may  be,  shall  molest  any  one  in  life  or 
property  f  where  any  one  is  found  dead, 
under  the  pretext  that  the  deceased 
destroyed  himsdf  unless  it  has  first 
been  lawfully  ascertained  that  such 
person  had  deliberately  and  out  of 
malice  killed  himself ;  and  thus 
Mdancholici  and  the  disconsolate  are 
not  included. 
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cap.  76.  num.  24.  Joan  a  Sande.  lib,  5.  tit.  9.  d^f.  5.  Coren. 
consil.  1.  Boer  decis.  822.  Except  where  they  all  went  out 
deliberately  for  the  purpose^  and  assailed  the  deceased,  in  which 
case  they  will  all  be  punishable  with  death,  arg.  L  1.  §  3.  I.  7. 
Cod.  ad  I.  Com.  de  Sicar,  I.  15.  D.  eod.  Andr.  Gail,  d'obs.  109. 
num.  10.  Damhoud.  d.  cap.  67.  num.  27.  (n). 
^^  ^  §  14.  Besides  this  punishment  of  the  law,  the  person  who  has 
caused  death  is  moreover  bound  to  compensate  the  relatives  of 
the  deceased  for  the  expenses  of  burial,  and  any  other  damage  or 
loss  occasioned  by  the  crime,  but  not  also  for  the  life  (he  has 
taken  away),  for  this  cannot  be  estimated.  I.  8.  D.  si  quudrup. 
pauper,  feds,  dicat.  Except  only  that  he  must  compensate  the 
widow  and  children  and  others  who  were  supported  by  the  labour 
of  the  deceased,  for  the  damage  and  loss  of  profit  by  way  of 
annuity,  juxta  praescriptum,  I.  68.  D.  ad  leg.  falcid.  to  be  com- 
puted by  reference  to  the  age  of  the  deceased.  I.Jin.  D.  de  his  qui 
effud.  §  1.  Instit.  de  ohligat.  quae  quasi  ex  contract.  Jul.  Clar.  7. 
final,  quaest.  58.  num.  82.  Grivell.  decis.  25.  Joan  Sande.  lib.  6. 
tit,  6.  defin.  5.  in  fin.  (o). 

Without  for  this  piurpose  any  distinction  being  made  how  the 


(»)  And  this  is  free  from  doubt, 
for  the  written  laws  enact,  that  if  a 
soldier  or  slave  being  able  does  not 
come  to  the  aid  of  his  officer  or 
master,  who  is  in  imminent  peril, 
they  shall  be  held  to  have  incurred 
the  penalty  of  the  oft-cited  lex  Cor^ 
ndia  de  SicariU.  wnf,  Voet.  d.  t, 
num,  3. 

(o)  This  opinion  of  the  author 
agrees  with  the  doctrine  of  Grotius, 
3.  33.  §§.  2 — 3.  but  is  contradicted 
byVoet  <id  2>.  t  n.  6.  and  other 
jurists,  although  upon  no  satisfactory 
or  tenable  ground,  as  is  well  shown 
in  the  oheervaHen  on  the  Introduction 
of  ChrotiuSy  vol,  3.  ohs.  94.  A  lover 
of  our  coimtry*s  antiquities  will  find 
on  this  subject  an  excellent  discourse 
over  het  Hyemaal  in  the  Verhandelingen 
van  het  Genootschap  pro  excoleado  jure 
patrio,  pnblished  by  J.  Bolt,  at 
Groningen,  1773.  pt,  l./)ajf.370.  eteeq, 
and  although  the   lex  Udionie  (dis- 


cussed as  usual  in  an  admirable 
manner  by  MichaeUs.  M,  R,  §.  241.) 
and  also  the  well-known  law  of  the 
XII.  Tables,  si  merahrum  rupserit  ni 
cum  eo  pacit,  tcUio  eato,  are  of  no  appH- 
cation  at  the  present  day,  for  ven- 
geance is  in  direct  conflict  with 
Christianity;  it  by  no  means  follows 
that  the  civil  action  for  compensation, 
not  founded  on  any  l&^  of  retaliation, 
is  taken  away  from  the  injured  party, 
on  account  of  the  institution  of  the 
criminal  action  brought  by  the  officer 
of  the  Government.  The  action  for 
compensation  is  rightly  distinguished 
in  the  said  oheervaiien  from  the  money 
due  by  the  friends  and  relatives  of 
the  accomplice  (fnaaggeld),  which 
latter  only  applied  ad  meram  viti' 
dictam  privatam,  and  which  has  been 
abrogated  by  the  well-known  Charter 
of  Duke  Aibrecht  of  Bavaria,  15. 
March,  1387,  art.  6. 
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death  was  caused  (p).  But  it  is  sufficient  if  death  has  been 
caused  by  anyone's  neglect.  1. 11.  I.  44. 45.  ad  leg.  Aquil,  So  that 
herein  are  also  liable  wagoners  and  shipmasters  through  whose 
fault  some  one  meets  with  death.  L  8.  §  1.  D.  ad  leg,  Aquil,  §  8. 
Imtit,  eod,  I.  29.  §  2.  D.  eod,  (q).  Item,  he  who  has  a  wild 
animal  accustomed  to  do  mischief,  and  neglects  to  secure  him, 
and  thereby  any  one  is  killed.  I,  40.  I,  41.  D.  de  aedilit,  edict, 
§  1.  Instit.  8%  quadrup.  'paup.  feciMe  dicat.  Item,  he  from  whose 
house  anything  has  fallen  or  been  thrown,  whereby  ^another  is 
injured,  hurt,  or  killed,  tot  tit,  D,  de  his  qui  defecerint  vel  effvd. 
Of  which  more  fully  hereafter  (r). 

(p)  Even  although  no  killing  or  p,  245. 
woimding   has  taken   place,    yet  a         {q)  See  vtrvolg  op  de  Hell,  Consult. 

pe<a^aryjpenalty  will  by  our  law  p.  151. 
arise.     Vid.  the  obs.  ad  Orot.  vol,  3.  (r)  Vid.  Ch.  39.  infra. 
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Sect. 

1.  Crime  to  the  person  defined. 

2.  How  panished. 

3.  Of  the   Ordinanoee    and   fines 

against  fighting. 

4.  Duelling  was  formerly  penms- 

sible. 

5.  Of  binding  another  oyer  to  keep 

the  peace. 

6.  Duelling    and   single    combat 


Scot. 

severely   punishable    at    the 
present  day. 

7.  To  injure  one's  parents  by  word 

or  deed  is  highly  punishable. 

8.  Of  resistance  offered  to  officers, 

sheriffs,  messengers,   &c.,  in 
the  performance  of  their  duty. 

9.  Of  compensation  to  the  person 

wounded,  maimed,  or  injured. 


§  1.  Crime  against  the  person  includes  every  injury  and  wrong, 
caused  and  effected  against  the  body  of  another ;  such  as  beating, 
maiming,  drawing  of  blood  (bloedristen)  (a),  wounding  and  the  like. 
L  27.  §  17.  D.  ad  leg.  AquiL 

§  2.  The  punishment  of  this  offence  is  in  some  places  very 
slight,  being  but  a  simple  fine,  according  to  the  Ordinances  and 
Statutes  formerly  enacted  against  fighting,  shedding  of  blood, 
and  wounding,  which  are  still  observed  in  many  places  (and 
especially  in  the  country)  where  the  punishment  has  not  been 
expressly  increased. 


(a)  This  word  hhedruUti  wiU  doubt- 
less appear  unintelligible  to  most 
reader&  We  must  bear  in  mind  that 
qtieUen  is  even  yet  commonly  used  as 
synonymous  with  wandai  (wounding), 
which  is  properly  speaking  the 
plural  of  the  noun  een  tponde  (a 
wound)  or  vulnua,  derived  from  the 
Saxon  verb  vertvonden  (in/errt  tti/niM 
velplagam).    So,  on  the  other  hand. 


the  word  Hoedreysen  or  bloedryaen 
denote8,accordiug  to  £iliaan,fjftMi(i(Te 
Banguinemy  infligere  cruenium  vulnut, 
and  therefore  its  meaning  is  the  in- 
fliction of  a  bloody  wound,  hence 
called  Uoedreese;  wherefoi  e  our  author 
mentions  it  before  wounding  and  the 
like,  as  being  a  more  serious  crime 
against  the  person  of  our  neighbour. 
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§  8.  Antiently,  if  one  wounded  another^  the  fine  was  five  pounds 
Dutch,  except  where  the  maiming  was  complete,  as  a  hand  or  foot 
off,  or  an  eye  out,  for  then  it  was  ten  pounds  Dutch.  Fighting 
with  staves  or  prohibited  weapons,  as  well  as  drawing  a  Icnife  or 
sword,  was  (subject  to  a  fine  of)  one  pound,  and  striking  another 
with  the  fist  at  ten  Dutch  schellings.  Charter  of  Count  William 
granted  to  the  people  of  Amsterdam  in  the  year  1347.  See  Char- 
ters of  Sovih  Holland,  pa^f.  200.  and  the  new  edition,  pag.  258.  dt 
seq.  By  the  Charters  of  Goyland  and  Amstelland  granted  by  Duke 
Albrecht  in  the  year  1887,  these  fines  were  somewhat  increased. 

In  Kennemerland  a  statutory  wound  (keurwond)  (b)  of  the  length 
of  a  nail  of  one  of  the  two  first-fingers  is  to  be  punished  with  a  fine 
of  26  stivers;  a  blackeye  with  2  schellings.  The  breaking  of  a  bone 
{been'breek)y  that  is  the  loss  of  a  tooth  with  no  flesh  on  it,  or  any 


(h)  Sjliaan  describes  the  Coertoonde 
.  or  Keurwande  to  be  a  wound  of  the 
length  of  one  and  a  half  of  a  finger 
joint,  which  does  not  agree  with  the 
Charters  of  Kennemerland,  p,  ISl.  a 
kturwonde  i»  a  nail  of  the  tivo  forC" 
fingersy  and  other  charters  collected 
in  the  Begts,  observat,  on  the  Introd, 
of  Qrot.  vol,  3.  6b$.  02.  but  only  with 
the  Charters  of  Ley  den,  a.  1683.  art. 
Ids.  Wagenaar  in  his  Beschr,  van 
Amsterdam,  pt.  2.  p.  111.  describes 
Keurwonde,  by  reference  to  the  Charter 
of  Count  William  IV.  anno  1342,  as  a 
wound  less  than  mayhem  yet  well- 
known  in  the  antient  Statutes 
{heuren).  What  are  to  be  considered 
AonouraVe  wounds  {achtbare  wonden) 
is  shown  in  the  aforementioned 
Se^.  Observat.  I,  c  Add.  Boey, 
Woordentolk,  pt.  2.  p.  797.  that  is  a 
greater  wound  than  a  keurwonde. 
We  may,  however,  derive  the  words 
a(Mbar€  wonden,  like  Wagenaar  does 
Keurwonde,  from  the  adjective  Ach- 
bare  (honourable),  and  therefore  un- 
derstand by  it  wounds  inflicted  upon 
honourable  personages,  to  whom  the 
offender  owed  more  honour  than  to  or- 
dinary men ;  or  inflicted  in  houourable 
places,  e.g.,  at  the  Council  Chamber, 
in  church,  in  oourt,  &c. ;  and  which 


on  this  account  deserve  more  severe 
punishment.  In  this  sense,  we  must, 
it  seems,  understand  the  Statutes  of 
Friesland,  bk,  2.  tit,  2.  art.  22.  et  seq. 
**  6ll  the  aforementioned  injuries 
shall  be  punished  against  the  parties 
by  the  judge,  according  to  the  dignity 
of  the  persons  and  the  freedom  of  the 
places;  to  wit,  to  each  citizen, 
peasant,  man  servant,  or  maid  ser- 
vant a  fine  and  compensation  shall 
be  paid  as  stated  in  the  aforemen- 
tioned provisions;  but  noblemen, 
clergymen,  magistrates,  judicial  officers 
when  serving  writs,  women  or  matrons 
and  all  virtuous  young  girls  shall 
receive  a  double  fine,  and  pregnant 
women  treble.  As  often  as  the  said 
injuries  shall  be  committed  in 
another's  house,  or  his  dose,  in  the 
street  or  public  highways,  or  when  we 
are  before  tJie  magistrate,  shaU  be  com- 
pensated by  a  double  fine.  Like- 
wise also  if  this  takes  place  on  Sun- 
days, ffolydays,**  d:c,,  and  art.  25. 
'*  and  if  such  injuries  are  caused  to 
the  plenipotentiaries,  Regents,  Bulers,or 
officers  of  the  State,  they  shall  be 
punished  according  to  the  dignity  of 
the  person,  and  at  the  discretion  of 
the  Court." 
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bone  of  which  a  wounded  person  is  deprived,  either  in  his  hetdor  | 
body,  and  which  we  can  hear  if  we  throw  it  into  a  basm,  is 
punished  with  a  crown  for  each  bone ;  but  the  Lords  shall  not 
receive  more  than  a  pound.  The  loss  of  a  finger  or  a  thumb,  of 
an  eye  or  tooth  with  flesh  on,  or  knocked  out  with  a  tendoDi  is 
punished  with  a  fine  of  ten  pounds.*  A  penetrating  wound  in  the 
fleshy  part  of  the  body  is  equal  to  nine  statutory  wounds  (i»r- 
wonden),  but  if  it  be  right  through  from  side  to  side,  it  will  be 
equal  to  eighteen  ketirwonden.  Charters  of  Kennenterland^  p.  181. 
By  the  fines  against  fighting  in  South  Holland  of  the  year  1605 
a  wound  to  the  head  or  other  wound  of  the  length  of  a  (fingen 
joint  and  depth  of  a  nail  is  subject  to  a  fine  of  ten  pounds,  and 
honourable  or  other  serious  wounds  endangering  the  life  of  the 
person  assaulted,  or  amounting  to  mayhem,  or  coupled  ^th 
violence,  is  punished  with  ten  pounds  and  arbitrary  correction. 

To  draw  a  knife  against  any  one,  or  to  push,  beat,  or  strike 
him  with  the  fist  in  anger  (is  punished  with  a  fine  of)  four  pounds. 
See  Charters  of  South  Holland,  pag.  435.  and  the  new  edition  bj 
Oudenhoven,  pag.  658.  dt  seq.  And  as  to  what  are  honourable 
wounds,  see  ibid.  pag.  894. 

In  Rhineland  the  fine  for  every  statutory  wound  is  ten  pounds ; 
and  mayhem  or  other  serious  illtreatment  ten  pounds  and  arbitrani 
punishment.  Statutes  of  Rhineland,  art.  88.  84.  In  Zeeland,  if 
an^'one  is  so  wounded  that  the  wound  goes  right  through  him,  be 
shall  be  compensated  ten  times,  each  blow  at  five  schellings  for 
a  common  person,  and  at  twenty  schellings  for  a  nobleman,  and 
every  breaking  of  a  bone  shall  be  computed  at  four  flesh  wounds. 
Statutes  of  Zeeland,  cap.  4.  art.  14.  db  cap.  5.  art.  6.  dt  6. 

By  the  Statutes  of  Leyden  of  the  year  1583,  art.  157.  and  168. 
the  drawing  of  side  arms  was  three  guilders ;  spilling  of  blood  sx 
guilders  by  day  and  nine  guilders  after  evening  bell.  A  statutory 
wound,  one  and  a  half  inch  long,  ten  guilders  by  day  and  twenty 
after  evening  bell.  But  on  the  1st  September,  1689,  by  Am- 
pliation of  the  said  statutes  the  punishment  of  arbitrary  correct 
or  corporal  punishment  according  to  circumstances  was  added; 
and  the  drawing  of  any  knife  or  firearms,  intentionaUy  against 
another,  forbidden  under  a  penalty  of  25  guilders  and,  besides, 

♦  [Cf.  Cens.  for.  pt.  1.  lib.  v.  cap.  21.  §.  4.— Tb.]. 
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arbitrary  correction  or  corporal  punishment  according  to  the 
circumstances  and  gravity  of  the  offence  committed.  See  the 
new  Statutes  of  the  town  of  Ley  den  ^  art.  171.  By  the  Statutes  of 
Oudewater^  the  fine  for  a  blow  with  the  fist  is  one  pound,  and 
whoever  takes  in  his  hand  a  knife,  stick,  jug,  stone,  or  other 
similar  instrument,  without  wounding,  is  fined  two  pounds ;  but 
if  anyone  is  wounded  or  has  his  blood  spilt  (but  not  by  means  of  a 
knife)  it  will  be  four  pounds;  and  to  wound  with  prohibited 
weapons,  such  as  daggers,  breadknives,  or  other  similar  weapon, 
is  punished  with  ten  pounds.     Statutes  of  Oudeicater^  art,  215. 

At  Amsterdam,  Haarlem,  and  other  places,  in  order  to  prevent 
all  accidents  and  the  better  to  check  all  quarrelsomeness,  the 
fine  for  taking  up  a  gun  or  knife  has  been  increased  even  to  two 
and  three  hundred  guilders,  or  other  severe  punishment,  according 
to  circumstances  \  and  in  case  of  non-payment  it  is  provided  that 
the  offender  shall  be  lodged  in  the  house  of  correction  at  Amster. 
dam  (Rasphuys),  or  other  public  workhouse,  until  he  has  worked 
it  off  with  his  labour.  See  Recueil  of  the  Statutes  and  Customs 
of  Amsterdam,  cap.  11.  art.  24.  25.  Statutes  of  Leyden,  art. 
170.  (c). 

§  4.  The  custom  of  fighting  life  for  life  seems  antiently  to  have 
been  a  lawful  undertaking  among  the  knights  of  Holland,  as  may 
be  seen  firom  a  certain  antient  account  of  expenses,  incurred  in 
the  combat  between  Willem  van  Leeuwen,  living  at  Alphen,  and 
Boudyn  Jansz.  of  Delft,  squires,  found  in  the  chamber  of  accounts 
for  the  county,  and  which,  on  account  of  its  antiquity  and  the  cir- 
cumstances detailed  therein,  is  worthy  of  note.  The  contents  thereof 
read  as  follows :  Willem  van  Leeuwen  challenges  Boudyn  Jansz. 
to  fight  on  the  second  Monday  after  Easter.    Willem  van  Leeuwen 


(c)  Among  others  it  is  also  pro- 
perly enacted,  by  the  Statates  of 
de  Beemster.*  art.  63.  <fc  64.  that  no  one 
whosoever  shall  draw  his  knife  or 
dagger  in  anger  or  otherwise  against 
another,  either  directly  or  indirectly, 
under  a  penalty  of  30  Caroli  guilders 
at  40  pieces  great  Flemish;  and 
whoever  has  wounded  another  with 

*  {_DeBeem8ter=i2k  tract  of  country 
in  North  Holland.— Tb.]. 


a  knife  shall  be  punished  for  the  same 
at  discretion,  according  to  the  exi- 
gency of  the  case.  See  also  Handv, 
of  AfMierdam,  pcig,  1676.  whereby  it 
is  provided  that  the  causing  of  any 
similar  wrong  or  injury,  whether  by 
means  of  throwing  or  otherwise,  shall 
be  punished  with  public  whippings, 
confinement  in  the  house  of  correc- 
tion, or  banishment,  according  to  cir- 
cumstances. 
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returns  again  to  Delft  the  Monday  after  Mayday  and  challenges 
with  a  pair  of  gloves, 

Willem  comes  to  Delft  the  Monday  after  St.  Odulphus'  day  for 
another  challenge.     Item  a  pair  of  gloves. 

Willem  comes  to  Delft  on  the  Monday  after  St.  Joris'  eve  and 
sends  another  challenge.    Item  a  pair  of  gloves. 

Willem  comes  to  Delft  on  the  Monday  after  St.  Giles'  day  for 
the  fourth  challenge,  and  Boudyn  accepts  the  gloves.  Item  a  pair 
of  gloves. 

Pounds  BchelL  Den. 

Ahottkt  of  Chabges.  18      0      1 

To  Willem  van  Leenwen  and  Kophase  his 
fencing  master,  given  for  their  expenses,  in  the 
last  week  when  he  leamt  fencing,  for  their  day's 
money,  hourly,  daily,  6  pounds  great  amounting 
to  21  shields,  make 6      14 

Item,  for  ten  ells  of  red  orange  doth,  which 
Willem,  and  Kophase,  his  master,  had  for  their 
field  coats,  each  ell  ten  scheUings,  six  deniers, 
amounting  to 550 

Item,  for  two  back-swords  (boekswaarden), 
and  one  shield  (boeklaar),  used  in  learning  to 
fence ..140 

Item,  for  twelve  pairs  of  gloves  used  during 
the  last  week,  every  hour  a  pair  in  the  week  they 
were  learning,  every  pair  eightpence,  amounting 
to 080 

Item,  for  a  messenger  sent  from  Delft  by 
land,  to  the  Burgreeve  giving  him  notice  to  have 
the  circle  made,  for  his  reward     .        .        .        .028 

Item,  to  Qeerlof  of  Heer  Jansz.  derk,  and 
Gerret  van  Woerden,  my  lord's  messengers,  for  a 
journey  to  Leyden  on  horseback,  for  the  measure 
of  the  backswords  and  their  appurtenances,  for 
expenses,  for  every  night  twenty-two  groats, 
amounting  to  0    14      8 

Item,  for  three  girdles  used  in  the  combat, 
amountiDgto 10      0 

Item,  for  the  sword  used  in  the  combat,  paid 
by  Kopbase 2    13      4 

Item,  to  the  messenger  who  fetched  it  from 
the  Hague  to  Leyden,  his  hire      .... 

Item,  for  a  pair  of  linnon  breeches  used  in  the 
combat  fought 064- 
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Pounds  Schell.  Den. 

Item,  to  Willem  van  Veen  and  Jan  Bogge.  for 
expenses  incurred  by  them  at  the  Hague,  vhen 
they  proceeded  to  the  council,  and  to  Messrp. 
Janne,  to  enquire  where  the  combat  was  to  bo 
fought,  whether  at  Delft  or  at  the  Hague,  and  to 
enquire  from  the  watchmen  of  Qriet,  who  would 
watch  the  circle 16      0      0 

Item,  to  Willem  van  Leeuwen  for  expenses  in- 
curred at  the  Hague  during  the  last  week,  when 
he  fought,  being  the  amount  which  he  was  in 
want  of,  independently  of  his  daily  allowance, 
with  Kophase  his  master 10      0 

/fern,  for  the  buckle  and  shield  to  Mr.  Simon, 
the  image  engraver  at  Delft  .        .        .        .280 

Item,  for  a  pair  of  gloves  used  when  he  fought 
the  combat 0      14 

Item,  for  a  camp  chair 0     13       4 

iLem^  to  Jdn  do  Vos,  of  Loyden,  the  umpire     . 

To  offering  money  and  confession  money  given 
to  the  priest  and  the  sexton,  who  said  the  mass 
when  he  was  going  to  the  camp    .        .        .        .006 

Item,  to  the  poor,  for  praying  to  God  in  church      0      8      0 

Item,  to  the  footman  of  my  lord  the  Count, 
who  brought  a  horse  from  the  Hague,  used  by  the 
champion  to  ride  to  the  circle,  for  drink  money  to 
the  said  footman  on  his  return  home    .        .        .068 


Total 56     19      0 

AVliich  computed  according  to  our  present  currenc}',  taking  one 
Dutch  pound  at  15  stivers, "a  Dutch  schelling  at  a  blank  or  12 
pence,  and  12  deniers  at  a  stiver,  will  amount  to  the  sum  of 
42  guilders,  13  stivers,  14  pence.  The  said  Willem  van  Leeuwen 
and  Boudyn  Jansz.  were,  in  the  year  1363,  High  Dike  Reeves  of 
Bhineland.  [And  subsequently  C.  van  Alkemade  wrote  very  fully 
on  the  right  of  combat,  its  solemnities,  and  consequences ;  from 
which  much  antient  lore  may  be  gathered,  and  is  well  deserving 
of  perusal]. 

§  5.  But  later  on  this  custom  not  only  became  obsolete,  but  a 
severe  punishment  was  also  fixed  against  those  who  challenged 
others  to  fight,  and  in  order  to  prevent  such  mischief,  the  practice 
was  introduced  that,   whenever  a  difference   or  quarrel    arose 

VOL.  IL  u 


290  OF  OBIMB  TO  THE  PEBSON.  [Bi-K. 

between  two  or  more  persons,  out  of  which  it  was  feared  that  anv 
actual  consequence  would  follow,  the  Judge  of  the  place,  npcm 
complaint,  or  otherwise  ex  officio  if  within  his  knowledge,  shall 
require  such  persons  to  observe  the  peace,  and  order  them  in  the 
name  of  the  sovereign  and  on  pain  of  imprisonment,  or  otherwise 
under  a  heavy  fine,  to  keep  the  said  peace,  until  their  dispute 
shall  have  been  settled  and  determined.     "Which  was  first  intro- 
duced into  Holland  and  Friesland  bj  the  Charter  of  Duke  Philip 
of  Burgundy  on  the  9.  August,  1446,  as  follows  :  "  That  as  often 
as  in  the  said  countries  any  fighting  takes  place  between  persons 
of  whatever  town  or  condition  thev  mav  be,  the  result  whereof 
may  be  death,  mayhem,  or  wounding,  the  relations  of  both  parties, 
who  are  not  concerned   or  have  not  assisted  in  the  said  fight, 
shall  immediately  after  the  fight  have  a  good  and  lasting  peace 
for  the  period  of  six  weeks,  in  order  that  everyone  on  both  sides, 
who  desires  peace,  may  seek  to  obtain  it  and  act  as  he  may  deem 
necessary.     And  if  anyone  is  molested  within  these  six  weeks, 
either  on  the  one  side  or  the  other,  it  shall  be   construed  as 
having  been  done  beyond  the  peace,  as  if  above  a  good  hand 
peace  were  made."     By  which  charter  it  is  also  provided  '*  that 
in  all  the  towns,  in  which  Statutes  are  generally  enacted,  publica- 
tion of  the  said  Ordinance  and  Charter  shall  by  such  means  be 
made   and  observed/'     In  pursuance   of  which,   provision  was 
made  in  several  places  of  claiming  and  keeping  the  peace  ;   as  to 
which  see  the  Charters  and  Costuymen  of  South  Holland,  pog^ 
464.  466.  &  475.    Charters  and  Costuymen  of  Kennemerland,  j)oy. 
84.    Ruhr,  van  vrede  der  onschuldige  mayen.    Statutes  and  Costuj/- 
men  of  the  land  of  Voom,  art   110.  d-  art.  123.     Recu^il  der 
Costuym.  of  Amsterdam,  cap.  12.     In  the  Statutes  and  ancieot 
customs  of  Leyden,  of  the  year  1400,  and  previously,  we  find  it 
provided    "that   of   all  quan'els  happening   within  or   without 
Leyden   between  the  citizens  from  whom  peace  is  required,  or 
wherein  people  were  wounded  or  left  unwounded,  such  peace 
should  last  as  long  as  the  time  for  which  it  was  taken  and  giveo, 
whether  they  die  or  live,  unless  within  this  time  a  reconciliation 
takes  place,  for  then  the  peace  is  at  an  end."     The  manner  of 
imposing  the  keeping  of  the  peace  is  further  declared  by  the  same 
Statutes  for  the  year  1545,  in  Jin.  and  for  the  year  1583,  art.  63. 
that  every  member  of  the  Coui*t  in  general  may  exact,  impose  or 
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require  the  keeping  of  the  peace,  whether  requested  to  do  so  or 
not,  in  the  following  form :  /  exhort  you  on  behalf  of  my  lords  and 
of  the  city  to  keep  the  peacey  and  command  you  to  observe  the  same 
from  now  until  the  next  ensuing  courtday,  during  the  whole  day ; 
aTid  this  upon  pain  of  civil  and  criminal  punishment  by  the  Court 
of  justice.  And  whoever  was  thus  enjoined  to  keep  the  peace, 
was  obliged  to  go  at  once  to  his  dwelling,  or  if  he  be  a  stranger, 
to  his  inn,  and  not  to  leave  the  same.  And  if  any  one  wished  to  put 
another,  whom  he  could  not  find  or  reach,  under  the  peace,  this  was 
done  at  his  place  of  abode,  or  over  his  door  and  to  his  neighbours 
in  the  presence  of  two  witnesses.  See  the  snid  Costuymen  of  Am- 
sterdam, cap.  12.  and  of  South  Holland,  pag.  494.  See  likewise  the 
land  laws  and  customs  of  the  county  of  Zutphen,  tit.  4.  where  the 
same  practice  prevails,  and  tlie  laws  and  customs  of  the  town  of 
Deventer.  part.  4.  tit.  2,  van  vrede  te  gebieden  en  te  houden. 

§  6.  But,  inasmuch  as  very  stringent  provisions  have  been  made 
in  Holland  with  regard  to  duelling,  and  mutual  challenges,  and 
whatever  may  give  the  least  occasion  thereto,  as  for  instance  strik- 
ing,  throwing,  scolding,  slandering,  &c.,  this  mode  of  enjoining  and 
observing  the  peace  has  been  rendered  unnecessary  and  become 
obsolete.  See  the  placaat  of  Prince  Maurice  against  Duelling  of 
the  year  1610  ;  and  of  the  States  of  Holland  against  the  Students 
of  the  University  of  the  town  of  Leyden  of  the  year  1641  ;  and 
the  last  placaat  of  the  States  of  Holland  of  20  March,  1657.  See 
abo  the  Statutes  of  Zeeland,  cap,  4.  art,  18.  {d). 


{d)  Add.  Grot  J.  D,  ac  P.  lib,  2. 
c.  20.  §.  8.  «.  7.  and  Barbeiracius. 
ihid,  jund.  E.  van  Zurck.  in  codice, 
pag.  m.  33o.  et  seq.  The  observation 
of  Beccaiia.  TraitS  de  d^lits,pag.  117. 
on  this  subject  is  deserving  of  notice : 
"Hn'est  JK18  inutile  de  rSpHer  id  te 
qw  d'atUrea  ont  Scrity  que  le  meilleur 
moi/en  pour  prSvetiir  cette  esp^ce  de 
crime,  ett  de  punir  Vaggreeseur,  c^est- 
d'dirt,  celui  qui  a  datmS  occasion 
«tt  duel^'  et  declarer  innocent  celui  qui, 
tarn  qu'il  y  eut  de  ea  faute,  a' eat  vu 
forc^  de  di/endre  ton  hon^ieur,  dont  lea 
l<nx  ne  lui  aasuroient  paa  suffiaamment 
la  posaeaaion,    et  qui  a  itS   contraint 


de  montrer  a  aea  concitoyena  qu'il  ne 
craignoit  point  lea  hornmea,'*  The 
eminent  Grotius  is  likewise  of 
opinion  that  we  must  consider  who 
gave  occasion  for  the  fight.  Vid. 
Introd.  hk,  3.  cA.  33.  §.  5;  and  although 
this  seems  to  haye  been  some- 
what modified  by  the  placaat  of  22 
March,  1657,  it  is  in  my  view  wroDg, 
without  taking  the  circumstances 
into  consideration,  to  wish  to  deny 
to  the  Supreme  Government  the 
granting  of  pardon,  at  least  so  far  as 
the  party  who  received  the  provoca- 
tion is  concerned. 

u  2 
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§  7.  The  punishment  for  an  ofifence  against  the  person,  l>j 
means  of  fighting    or  throwing,  is  more    severe,  and  extraor- 
dinary, if  accompanied  by  some  other  misdeed  ;  as  for  instance 
violence,  malice,  and  the  intention  to  deprive   another  of  his 
life  and  the  like  (e).     So  likewise  a  son,  who   has   strack   his 
father  or  mother,  or  has  injured  them  by  word  or  deed,  will 
be  punished  more  severely,  according  to  the  circumstances  and 
at  discretion.     L  1.  §  2.  D.  de  obsequiis  parentibus  db  patron,  prat- 
stand.     Especially  if  the  parents  themselves  complain  of  their 
children,  so  much  so  that  the  punishment  may  extend  to  cor- 
poral punishment,  and  even  to  death,  according  as  the  exigencj 
of  the  deed  may  require.     See  Clar.  §  Jin,  quaest.  38.   num.  11. 
vers,  li'  itaillam.     Aegid.  Boss,  practic.  criminal,  tit.  de  injuriis, 
num.  80.     And  of  this  an  important  opinion  by  Mr.  J.  Moons 
will  be  found  in  the  Consult,  d  Adrys.  9rd  (Rotterdam)  volume^ 
cons.  30.     And  this  was  also  customary  according  to  the  Roman 
law,  where  a  servant  had  beaten  his  master  or  injured  him  by 
slanderous   words.     But  as  the  slavery  and  ser\dtude  of  the  Ro- 
mans are  quite  unknown  among  us,  as  we  have  aheady  observed 
in  Bk.  I.  CA.  2.  §  1.  the  same  is  not  followed  by  us  (/). 


(e)  That  this  has  been  observed  iu 
our  local  laws  and  ordinances  is 
clearly  shown  in  the  Observaiien  ad 
Jf,  Grot,  I  lit  rod.  io  Dutch  Juris- 
2>rudcucff  part  4.  ohs,  45.  and  espe- 
cially appears  from  the  antient 
Statutes  of  this  town  cited  by  Duizent- 
daalders  ad  Uyea  Statuta  consuetudin- 
esque  Amst,  j/ay.  111.  as  follows: 
**  Itemf  he  who  attacks  another  by 
lying  in  ambush,  or  without  word  or 
reply,  shall  lose  his  right  hand  ; 
but  he  who  lies  in  wait  or  without 
word  or  reply,  or  in  some  other  im- 
proper manner,  wounds  another, 
forfeits  his  body,  or  shall  otherwise 
bo  punished  at  discretion  according 
to  the  circumstances  of  the  case." 
In  like  manner  by  these  same  antient 
Statutes  the  punishment  is  increased 
if  there  be  any  public  violence ;  in 
verbis  **  Ittni,  no  one  shall  within 
DaiLsluys,  or  any  other  place  within 


this  town,  use  any  knife  or  firearms 
against  another,  on  pain  of  being 
publicly  and  corporally  punished; 
and  this  in  addition  to  the  banish- 
ment and  fines  contained  in  the 
ordinances  already  made  on  the  sub- 
ject of  fighting  and  drawing  the 
knife." 

(/)  The  statutes  of  my  lords  the 
magistrates  of  this  town  of  the  year 
1642.  Handv,  p.  448.  clearly  prore 
that  servants,  who  either  themselress 
or  through  others  molest  their 
masters  or  mistresses  with  words  or 
deeds,  without  any  connivance,  are 
placed  and  detained  for  two  months 
in  the  spinning-house  or  house  of 
correction,  accoi*ding  to  the  circum- 
stances of  the  case.  This  proves 
that  an  offence  committed  by  a  ser- 
vant against  the  person  of  his  or  her 
master  or  mistress  during  service 
is  not  generally  considered  to  be  of 
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§  8.  In  like  manner  they,  who  illtreat,  resist,  or  molest  any 
officers,  bailiffs,  messengers,  or  other  ptthlic  persons  in  the  matter 
of  their  duty  and  office,  are  also  punished  more  severely 
according  to  circumstances,  especially  if  this  is  done  to  any  one 
holding  an  honourable  office.  Co7i8.  A  Advys.  Rotterdam  3rd 
vol.  cans.  96. 

§  9.  With  respect  to  the  compensation  to  be  made  to  the  person 
wounded,  maimed,  or  injured,  although  no  one  is  understood 
to  be  the  master  of  his  own  limbs,  and  the  value  of  a  human 
body  cannot  be  estimated,  he  will  nevertheless  be  entitled  to 
compensation  for  the  surgeon's  expenses,  and  for  loss  and 
damage  sustained  during  his  illness,  and  also  for  prospective 
damage,  if  the  injury  be  permanent;  and  also  for  the  pain, 
suffering  and  disfigurement  of  the  body,  if  he  should  claim 
this,  at  discretion.  Grot.  Introd,  hk.  3.  ch.  34.  in  pr.  Groe- 
neweg.  de  legib.  abrogat.  ad  I.  ult.  D.  de  his  qui  effud.  vel 
dejecer  {g). 


the  same  nature  as  an  offence  com- 
mitted by  them  against  some  one 
else ;  which  might  otherwise  erro- 
neously be  inferred  from  the  state- 
ment of  the  Author  in  the  text. 

(jg)  See  also  the  observnt,  ad  II. 
(hot,  Introd.  vol.  3.  obs.  96.  and 
Duizentdaalders,  I.  c.  We  may  las  ly 
observe,  that  if  any  one  apprehends 
personal  violence  on  account  of  some 
dispute  with  another,  it  used  to  be 
an  antient  custom,  in  this  town,  for 
such  an  one  to  go  to  the  honourable 
the  chief  officer  and  two  alder- 
men, and  request  that  they  would 
enjoin  the  keeping  of  the  peace 
between  him  and  the  person  from 
whom  he  apprehended  violence  by 
reason  of  the  said  dispute :  hereupon 
a  personal  apx>ecu:ance  of  the  parties 
was  ordered,  and  in  case  of  non- 
appearance after  the  third  citation,  an 


arrest  was  decreed  against  the  party 
in  default.  Where  accordingly  the 
parties  were  enjoined  to  keep  the 
peace  and  they  refused  to  observe  it, 
the  fine  imposed  by  the  j)rivilege  of 
Count  William  of  9.  Decemb.  1342, 
had  to  be  paid ;  and  according  to 
the  privilege  of  Duke  Albrecht  of  the 
j^ear  1387,  whoever  did  not  observe 
such  peace  forfeited  his  body  and  the 
half  of  his  goods ;  it  havi ug  been, 
before  then,  provided  by  charter  of 
Count  William,  to  be  found  in  the 
Pn'vilegien  of  Haarlem  f  pag.  9  : 
*'  Evei-y  person  who  breaks  the  peace, 
shall  pay  the  Count  ten  pounds,  the 
wounded  man  ten  pounds,  or  he  shall 
lose  his  hand,  as  if  he  had  been  con- 
demned  before  two  aldermen  or  more.^* 
Plura  videre  licet  apud  Wagenaar. 
beschr,  lum  Anist.  vol,  2.  bk,  2.  p,  m, 
111.  and  Duizcnll,  cap,  16. 


CHAPTER    XXXVI. 


OP  OFFENCES  AGAINST  NATURAL  LIBERTY. 


[GROT.  IIL  35.] 


Sect.   • 

1 .  Of  violence  and  its  punishment. 

2.  Rape. 


Sect. 

3.  Housebreaking. 

4.  Seduction  and  abduction. 


§  1.  By  reason  of  natural  liberty  every  one  has  a  right  that 
another  shall  not  cause  him  any  injury  or  wrong.  ?.  1.  §  Inst* 
de  ifijuriis,  L  5.  D,  eod. 

The  offences  whereby  any  one  suffers  injur}',  or  is  wronged  in 
his  natural  liberty,  are  every  kind  of  violence  whereby  another 
is  injured. 

Violence  takes  place  either  with  weapons,  or  with  the  assistance 
of  others  and  without  weapons,  tot.  tit.  Dig.  de  vi  jmblica  aui 
privata. 

Rioters,  and  they  who  commit  public  violence,  are  generally 
punished  with  the  sword,  other  kinds  of  violence  are  punished  less 
severely.  But  in  as  much  as  the  same  is  seldom  or  never  commit- 
ted by  itself,  but  is  mostly  accompanied  by  some  other  crime,  the 
punishment  thereof,  according  to  the  gravity  of  the  accompanying 
crime,  is  mostly  uncertain.  See  Damhoud.  j^/'aj-.  crim.  cap.  100. 
num.  8.  Perez,  ad  tit.  Cod.  leg.  Jul.  de  vi  in  fine.  Considt.  d'  Adrys. 
vol.  1.  cons.  320.  in  fine.  Clar.  ^fin.  quaest.  83.  7ium.  4.  And  this 
offence  is  properly  considered  to  have  been  committed  by  all  those 
who  attack  another  with  violence  in  order  to  rob  him  of  what 
is  his,  whether  with  weapons  or  without  weapons  in  or  on  a 
road,  on  land  or  at  sea.  Such  offenders  are  not  always  punished 
with  the  sword  or  gallows,  but  are  often  quartered  and  subjected 
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to  other  more  severe  punishments  according  to  circumstances. 
Gud.  dejure  noviss,  lib.  5.  cap.\9,  vers,  vid^amns  (a). 

§  2.  Rape  is  pimished  with  the  neck  or  with  the  sword.  Z.  1. 
§  2.  d^  extraord.  criminib.  L  29.  §  ult.  ad  L  Jtd,  de  adult. 
Neostad.  Cur,  Holland,  decis.  47.  in  fine.  Damhoud.  prax.  aim. 
cap.  92.  num.  8.  Deuteron.  cap.  22.  vers.  25.  Zypae.  notit. 
jur.  Belg.  ad  leg.  Juliam.  de  adulter,  vers,  stupro.  And  the 
person  injured  has  a  right  to  compensation  according  to  circum- 
stances. Clar.  §  stuprum.  num.  8.  Papon,  lib.  22.  tit,  9.  art.  9. 
Damhoud.  d.  cap.  92.  num.  6.  Neostad.  suprem.  cur.  decis.  52. 
Sande.  lib.  2.  tit.  1.  defin.  10. 

The  ravishing  having  been  prevented  or  avoided,  he  wlio 
has  caused  violence  to  another  with  this  intent  (to  rape)  is 
nevertheless  whipped  and  banished.  Sande.  lib.  5.  tit.  9.  defin.  11. 
arg.  L  1.  D.  ad  I.  Corn,  de  Sicar.  [add.  Carpzov.  cap.  68.  §  19. — 
Tr.]  Other  kinds  of  copulation  or  deflowering,  without  violence, 
are  almost  altogether  left  unpunished  among  us.  arg.  c.  scienti. 
27.  Extr.  de  Reg.  Jar.  in  6.  Except  that  a  young  daughter, 
having  been  deflowered,  the  seducer  must  marry  her,  or  pay  a 
money  compensation  for  the  seduction,  according  to  the  circum- 
stances of  both  parties.  See  Grot.  Introd.  bk,  3.  ch.  35.  §  8. 
imless  where  too  young  a  daughter  has  in  innocence  been  grossly 
misled,  or  a  guardian  or  other  person,  to  whose  custody  and  cnre 
she  has  been  entrusted,  has  seduced  her,  for  this  is  punishable 
with  whipping,  banishment  and  forfeiture  of  property  ;  see  Boss. 


(a)  That  all  kinds  of  violence  in 
the  streets  without  housebreaking, 
ought  to  be  punished  with  death, 
according  to  our  local  laws,  without 
intoxication  affording  any  excuse, 
appears  ivter  alia  from  the  placaat 
of  my  lords  the  States  of  Holland 
and  West  Friesland,  16  Decemb. 
1595,  and  renewed  18  Septemb. 
1597,  aH.  11.  Or.  Flctbk.  vol.  1.  p. 
484.  as  follows :  '*  But  so  far  as  re- 
gards theft  accompanied  with  vio- 
lence or  housebreaking,  or  which  is 
qualified  as  already  mentioned,  we 
haye  ordained  and  appointed,  as  we 
ordain  and  appoint  hereby,  that 
▼hoever  shall  be  found  to  have 


committed  such  qualified  thefts  or 
robbery,  or  to  have  robbed  some  ono 
of  his  property,  whether  on  the 
public  roads,  in  a  house,  or  any 
other  place.  Itemt  whoever  shall  be 
found  to  have  deprived  another  of  his 
property  by  breaking  into  his  house, 
&c.,  shall  immediately,  without  any 
connivance  or  dissimulation,  be 
punished  with  the  cord,  or  otherwise 
more  severely  according  to  the  exi- 
gency of  the  case ;  such  that  in  any 
event  death  shall  follow  thereon." 
Dissimulation  in  this  matter  even  is 
punishable,  vid,  E.  van  Zurck  in 
Cod,  tit  Straat$chender8f  §  6.  and  v.  d. 
ScheUingt  ibid. 
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2)rax,  crim.  tit.  de  cositu  damnat.  num.  67.  Damhoud.  prax,  cnm, 
cap.  94.  n.  8.  9.*  Upon  which  ground  a  schoolmaster  within 
Haarlem,  who  had  deflowered  one  of  his  female  pupils,  wiis 
whipped  and  banished,  according  to  the  testimony  of  Groeneweg. 
ad  tit.  Cod.  si  quis  earn  cujus  tutor,  fuer.  corrupt,  and  at  Levden  in 
July  1655,  William  Pas,  being  a  married  man,  was,  in  addition  to 
the  ordinary  penalty  and  punishment  for  adultery,  banished  out 
of  the  town  for  some  years,  because  he  had  deflowered  a  shop-girl 
in  his  house  {h). 

§  8.  He  who  commits  open  housebreaking  is  punished  with  the 
cord,  as  will  be  pointed  out  more  fully  later  on  (c). 

§  4.  He  who  carries  oflf  a  daughter  with  violence  is  guilty  of 
death.  /.  unic»  cod.  de  rajytu  virgin.  Papon,  lib.  22.  tit,  6.  art.  8. 
But  if  it  be  done  with  her  consent  and  wish,  it  is  not  punishable.^ 
caj).  penult,  extr.  de  raptor,  cap.  49.  cons.  27.  (juaest,  2.  cap.  95. 
7ium.  18.  cap.  5.  caus.  86.  quaest.  2.  org.  I.  8.  §  5.  de  Uh.  horn,  exhih. 
cap.  scienti  27.  d-  ibi.  Din.  &  Pecc.  de  Reg.  Jur.  in  6.  HyppoL  de 
Marsil.  cons.  61.  ninn.21.  lO seq.  Bajard.  in  ad dit.  ad  Clar.  §  raptus. 
num.  16.  it'  seqq.  Zanch.  dematrimon.  lib.  7.  disputat.  12.  num.  10. 
Mascard.  de  probat.  conclus.  1260.  num.  28.     Ritterhuis.  de  diftr. 


•  [Tan  Lceuwon  says  in  this  sec- 
tion that  copulation  with  consent  ia 
not  punishable  except  in  the  case  of 
a  gill  who  is  too  young,  but  he  does 
not  mention  any  limit  as  to  the  ago 
of  the  girl.  Carpzovius  (cyiji.  68. 
§  2i)-21.  €dit  Iloijtudorp)  holds  that 
if  the  girl  be  under  seven  years, 
inasmuch  as  she  is  incapable  of 
giving  consent,  the  crime  is  to  be 
considered  as  if  committed  by  vio- 
lence, and  therefore  punishable  with 
death.  But  if  the  girl  be  over  seven 
and  under  twelve  yeai"8,  having  con- 
nection with  her  with  her  consent  is 
punished  with  whipping  and  baLish- 
ment  only.  By  the  Dutch  penal 
code  A.D.  1881,  art.  244.  245.  he  who 
has  carnal  knowledge  of  a  girl  under 
twelve  years  of  age  is  punished  with 
imprisonment  not  exceeding  twelve 
3'ears ;  and  he  who  has  carnal  know- 
ledge of  a  girl  over  twelve  but  under 
sixteen   years,  with   imprisonment 


not  exceeding  eight  years.  By  a 
recent  Act  of  Parliament  in  England 
it  is  felony  to  have  intercourse  with 
a  girl  under  thirteen  years  of  age, 
and  a  misdemeanour  if  the  ^rl  be 
between  the  ages  of  thirteen  and 
sixteen  years. — Tr.] 

(5)  Plura  hahet  cL  Yoet  ad  J>itf. 
tiL  ad  leg.  Jul,  adult,  n.  2.  et  6rq.  [c/\ 
Moorman,  bk.  2.^h.  16.  §  6. — Tr.]. 

(c)  See  a7iie,  note  (a)  [and  post, 
ch.  38]. 

t  [This  must  be  understood  of  a 
3'oung  woman  who  is  of  age.  If  the 
daughter  be  a  minor  (i.e.  in  the  Cape 
Colony  and  Transvaal  under  twenty- 
one  years  of  age)  the  abduction, 
although  with  her  consent,  is  punish- 
able as  a  crime,  where  she  is  removed 
without  the  consent  of  her  parents 
or  guaixLian.  C/.  Moorman,  hk.  2. 
ch.  17.  §  1.  The  Queen  Y6.Sch^.  1. 
Buch.  App.  Ca.  37.— Tb.] 
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jur.  lib.  6.  cap.  5.  vers,  deinde.  Gomes,  ad  L  tatiri.  80.  num.  44. 
Consult,  d  Advyg.  part.  2.  cons.  193.  Damlioud.  prax.  crim.  cap. 
95.  num.  18.  Anthon.  Matth.  de  criminih.  lib.  48.  tit.  4.  c.  2. 
num.  12.     Kenren  ofZeeland,  cap.  4.  art.  6. 

AVherefore,  they  who  have  afforded  any  help  or  assistance 
towards  the  abduction  are  punished  with  the  same  punishment. 
d.  I.  nit.  §  2.  verb,  vel  quicunque  opem.  Cod.  de  raptu  virginum. 
In  like  manner,  they  also  are  punishable,  who  have  counselled  or 
promoted  the  abduction,  but  mostly  with  a  smaller  and  lighter 
punishment,  arg.  Novell.  Leon.  53.  in  verb,  et  si  non  miptae. 
Of  this  a  notable  instance  occurred  among  us  in  the  well-known 
abduction  of  Catherine  d' Orleans  by  Hans  Diederik  de  Mortangie, 
which  took  place  at  the  Hague  in  April  1664,  against  whom 
extraordinary  proclamations,  directed  to  all  princes  and  sove- 
reigns, were  issued  for  the  apprehension  of  his  person  under  a 
reward  of  two  tliousand  Rixdollars,  and  the  persons  of  his  accom- 
plices under  a  reward  of  two  hundred  Rixdollars  ;  and  he,  having 
escaped  from  Kuylenburg  (through  the  assistance  of  the  Lord  of 
Langerak,  who  was  on  that  account  on  the  20.  May,  1664,  deprived 
of  his  estate  and  captaincy  of  the  horse,  and  banished  for  five  years 
from  Holland  and  West-Friesland)  and  being  again  arrested  at 
Bremen,  escaped  in  an  unexpected  manner  at  or  about  the  time 
he  was  to  be  delivered  over ;  but  his  servant,  who  was  an  accom- 
plice, was  on  the  13th  May,  1664,  condemned  by  the  Court  of 
Holland  to  be  hanged,  wliich  sentence  was  executed  the  same  day; 
and  the  coachman,  on  account  of  his  ignorance  of  the  law  and 
other  extenuating  circumstances  that  he  had  been  forced  to  it, 
was  tied  to  a  post  and  whipped,  and  besides  confiscation  of 
property  was  banished  from  the  country  {d). 

The  daughter  who  has  been  carried  off  may  indeed  marry  the 
abducer.  cap.  ult.  extr.  de  raptorib.  Rittersh.  de  different.  Jur.  lib. 
1.  cap.  21.  Anth.  Matth.  de  criminib.  lib.  48.  tit.  4.  cap.  2.  num. 
16.  But  whether  the  crime  is  thereby  extinguished  is  not  certain. 
See  Groeneweg.  ad  I.  unic.  §  1.  d:  2.  Cod,  de  raptu  virgin.* 

[And  at  the  commencement  of  the  17tli  century  the  servant, 


(d)  Cf.  omnino  d.  Voet.  ad  tit.  D.  *  [Q/**    Carpzov.   edit,  Ilogendorp, 

ad  leg.  Jul.  de  vi  publica,  num.  4.  et      cap.  62.  §  17.    v.  d,  Keessel,  Th,  72. — 
ieq.  Tb.] 
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who  wished  to  aid  in  the  abduction  of  •  .  •  Huguetan  and  remove 
her  to  France,  although  it  had  not  yet  been  undertaken  and 
arrived  ad  actum  proximum,  was  sentenced  to  be  hanged  by  the 
Court  of  Holland,  while  an  officer  in  the  French  service  was,  for 
the  same  reason,  beheaded.] 

Incendiaries,  and  those  who  wilfully  break  open  public  dikes 
and  dams,  are  likewise  considered  to  have  offended  against  the 
Supreme  Government  and  the  common  weal,  and  are  accord- 
ingly punished  more  severely,  as  will  be  pointed  out  below  in 
Chapter  XXXVIIL 


CHAPTER    XXXVII. 

OP  CRIME  AGAINST  HONOUE  AND  BEPUTATION, 

[GROT.  ni.  36.] 


Sect. 

1.  Of  slander.    How  compensated. 

2.  Of  infamous  libel. 

3.  Within  what  time  the  action  for 

injury  is  prescribed* 

4.  Ofiiyury. 

5.  Of  rape. 

6.  Of  seduction.  How  compensated 

and  proyed. 


Sect. 
7  and  8.  Of  adultery,  when  com 

mitted  and  how  punished. 
9.  Of  incest 

10.  Of  sodomy,  or  improper  or  un- 

natural copulation. 

11.  Of  public  prostitution.     How 

punished. 

12.  Of  concubinage. 


NsxT  to  life  nothing  is  more  precious  than  one's  honour  and 
the  good  opinion  which  others  have  of  us.  Herein  we  are  often 
injured  by  another,  either  by  words  or  deeds. 

§  1.  By  words,  whenever  verbally  or  in  writing,  in  our  presence 
or  absence,  secretly  or  publicly,  something  is  published  whereby 
oar  reputation  is  injured  or  assailed,  l.  1.  §  1.  1. 5.  §  9.  /.  16.  §  2. 
8.  D.  de  injur,  (a).     This  is  called  defamation,  and  is  commonly 


(o)  The  Author  is  here  confounding 
two  things.  Injury  {Hoon)  is  pro- 
perly all  manner  of  insult,  contempt, 
or  hurt,  levelled  intentionally  at 
another  personally.  Conf.  A.  Yinn. 
ad  tit.  I.  de  injuriia;  whereas  defa- 
mation {laster),  on  the  other  hand, 
embraces  an  improper  imputation 
made  openly  in  presence  of  others. 
Both  of  these  are  accordingly  dis- 
tmgnished  from  a  third  offence  of  a 
similar  kind,  to  wit,  backbiting 
{(uhUrklap),  which  consists  in  the 
telling  or  spreading  of  calumny  or 


injury  of  another's  honour  or  repu- 
tation ;  and  this  last  is  the  most 
dangerous,  for  it  takes  place  in  the 
absence  of  the  injured  party  and 
renders  him  unable  at  wice  to  main- 
tain his  good  name;  and  this  last 
must  by  no  means  be  considered  free 
irom  punishment,  as  if  not  con- 
stituting an  actual  injuria,  since  the 
jurists  are  wont  to  use  the  term 
injuria  generaliter,  as  applying  to 
everything  which  tends  to  prejudice 
another's  right,  vid,  text,  Inst,  tit,  d< 
injur. 
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compensated  by    an    amende  honourable  and  profitable,   that  is 
honourable  and  profitable  reparation. 

Honourable  :  that  is  that  the  slanderer  acknowledges  his  fault, 
prays  God  and  justice  for  mercy,  and  declares  that  the  individual 
whom  he  has  slandered  is  known  to  him  as  none  other  than  a 
person  of  complete  honour  and  virtue.  Zj-pae.  notit.  jur.  Belg. 
tit.  de  Injuriis,  Papon,  lib.  8.  tit.  3.  art.  18.  Papegay,  p.  94. 
d:  seq. 

Profitable  :  consisting  herein,  that  the  party  slandered  names  a 
sum  of  money  coupled  with  an  oath  that  he  would  not  suffer 
such  slander  or  injury  for  the  said  or  even  a  greater  sum  of  money. 
§  7.  Instit.  de  injuriis,  DD.  allegat. 

Which  sum  is  mostly  asked  for  and  on  behalf  of  the  poor,  or 
is  otherwise,  in  the  discretion  of  the  judge,  awarded  to  the  poor. 
So  that  in  an  action  of  injury  or  defamution,  the  sheriff  or  the 
State  has  no  special  right  to  prosecute  the  same  criminally, 
unless  it  be  an  extraordinary  case  of  defamation,  affecting  the 
common  weal  in  its  results,  for  which  the  punishment  of  banish- 
ment or  other  severe  punishment  may  be  passed  (b).  See  Joan  a 
Sande.  lib.  5.  tit.  8.  defin.  5.  Carpzov.  dejin.  forens.  part.  4.  can- 
stit.  42.  defin.  2.  In  some  places,  however,  the  sheriff  has  also 
authority  to  punish  common  slander  with  a  certain  small  fine ; 
as  for  instance  in  Rhineland  with  a  fine  of  ten  guilders.  CoS' 
tuymen  of  Rhineland,  art.  14.  [But  it  is  not  forbidden  to  give 
back  verbal  injury  for  verbal  injury  by  way  of  retort,  nor  will 
any  action  arise  for  one  or  other  of  the  parties,  for  such  words 
of  abuse  are  considered  to  have  been  compensated  and  satisfied. 
Barboz.  Loci  comm.  I.  9.  cap.  62.  §  8.]  * 


(Jb)  Of  this  nature  certainly  are  all 
actual  injuries,  e.g.  actual  battery  or 
blows  inflicted  upon  another  wilfully 
and  without  reason,  entering  another's 
house  without  his  permission  and 
the  like,  which  in  so  far  are  clearly 
included  within  the  teims  of  offences 
against  anyone's  person  or  liberty. 

*  [C/.  Po«;cZ  vs.  Pricey  1  Menz.  500. 
Hershensohn  vs.  Cohen,  Kotze's  Rep. 
p.  255.  But  can  a  defendant  plead 
the  truth  of  the  libel  or  slander  in 
answer  to  an  action  for  de£unation  ? 


Qrotius,  3.  36.  §  2.  lays  down  that  an 
action  will  lie  for  defamation,  "  even 
though  the  same  he  true,  except  when 
such  statement  is  made  to  the  autho- 
rities for  the  pni-pose  of  punishing 
crime.''  Schorer,  in  his  note  to  this 
passage,  approves  the  doctrine  of  Gro- 
tiua.  Voet.  47.  10.  9.  holds  that  the 
truth  is  no  answer  except  where  the 
words  were  spoken  or  written  in  the 
interest  of  the  state.  Groenewegen, 
ad  Dig.  47.  10.  18.  says  that  the 
truth  of  the  slander  or  Ubel  excuaes 
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§  2.  Against  infamous  libels,  that  is  writings  depriving  a  per- 
son of  his  reputation,  several  placaats  have  at  diflferent  times  been 
published;  the  last  of  which,  dd.  7.  July,  1615;  22.  Dec.  1618  ; 
16.  Jan.  1621 ;  and  4,  May,  1624,  imposed  a  fine  of  100  guilders 
for  the  first  ofifence,  and  for  the  second  time  double  the  fine  and 
corporal  punishment  (c). 

§  8.  The  right  of  action  arising  from  defamation  or  injmy 
is  lost  by  silence  for  a  year.  lib.  5.  Cod.  de  injur.  [Neostad. 
Cur,  HoU.  dec.  27.]  But  this  is  to  be  understood  only  of  defa- 
mation or  injurj'^  which  is  caused  by  words,*  but  not  by  deeds, 
as  for  instance,  beating  with  the  fist,  or  other  similar  acts,  which 
are  not  prescribed  until  after  the  lapse  of  thirty  years.  Cur.  HoU. 


from  the  duty  of  making  an  apology, 
but  not  of  paying  damages.  Van  dcr 
Keessel,  however,  is  of  opinion  that 
the  truth  of  the  words  spoken  ought 
to  be  received  as  an  answer  to  the 
action,  upon  the  authority  of  the 
Digest,  47.  10.  L  18.  unless  an  un- 
interrupted custom  to  the  contrary 
can  be  proved  at  any  particular  place. 
In  the  passage  of  the  Digest,  just 
referred  to,  Paulus  says,  '*  That  he 
who  has  defamed  a  guilty  person 
bhoold  on  that  account  be  punished, 
ia  not  fair  or  reasonable;  for  it  is 
useful  and  expedient  that  the  sins  of 
the  wicked  be  known."  But  see 
Gail  hereon,  2.  ohs,  99.  In  Botha  vs. 
BritJc,  3  Eoscoe's  Rep.  30,  the 
Supreme  Court  of  the  Cape  of  Good 
Hope  held  that  the  defendant  could 
not  rely  on  the  truth  of  the  allega- 
tion, that  the  plaintiff  had  been 
brought  up  for  rape,  unless  it 
appeared  from  the  declaration,  or  the 
evidence,  that  some  good  purpose, 
such  as  the  ends  of  justice,  would  bo 
served.  See  also  per  Cur.  Mackay 
vs.  Philip,  1  Menz.  Rep.  463.  and 
ipn  Menzies,  J. ,  in  Sparks  vs.  Ilart^ 
3  Menz.  5.  It  may  be  matter  of 
opinion,  whether  it  would  not  have 
Leen  more  correct  to  hold  with 
f  aulas  and  v.  d.  Eeeesel  that  the 


truth  of  the  libel  or  slander  is  an 
answer  to  the  charge.  Such  is  the 
English  law  on  the  point:  "The 
truth  (says  Littledale,  J.)  is  an 
answer  to  the  action,  not  because  it 
negatives  the  charge  of  malice,  but 
because  it  shews  that  the  plaintiff  is 
not  entitled  to  recover  damages.  For 
the  law  will  not  permit  a  man  to 
recover  damages  in  respect  of  an  in- 
jury to  a  character  which  he  either 
does  not  or  ought  not  to  possess.*' 
McPherson  vs.  Danielh,  10  B.  &  C. 
272.  By  the  Statute  6  &  7  Vict.  c. 
96.  §  6.  the  defendant  to  an  indict- 
ment for  libel  may  plead  the  truth, 
which  shall  not,  however,  amount  to 
a  defence,  unless  it  was  for  the  publio 
benefit  that  the  matters  charged 
should  be  published. — Tr.] 

(f)  Vid.  Viun.  in  Comm,  ad  J,  p, 
763.  and  van  Zurck  in  Cod.  p.  m. 
840.  et  $eq.  {p.  848.  edit,  van  der 
Schelling). 

*  [By  wards y  i.e.  whether  spoken 
or  written,  vid,  §  1.  of  the  text.  See 
further  Voet.  47. 10.  21.  Qroeneweg. 
ad  Grot.  Introd.  bk.  3.  ch,  35.  §  3  : 
Supr,  cur.  Transvaal,  Decis,  in 
*'Beukes  vs.  Coeizee  d;  Jouherty*^  anno 
1883.  See  further  on  the  subject  of 
defamation,  Moorman,  Ik,  2,ch,  19. — 
Te.] 
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decis.  13.     Sande.  lib.  5.  tit,  8.  defin,  8.     Mjsing,  cent,  1.  ahs,  84. 
rf'  cenf.  5.  o6«.  77. 

§  4.  An  offence  against  honour  and  reputation,  caused  by 
deeds  and  acts  (otherwise  termed  Hoon)  is  ever}'  deed  whereby 
another  is  injured  in  his  honour  and  reputation.  This  happens 
in  a  variety  of  ways,  the  most  imj^ortant  of  which  are  where  the 
body  and  members  are  dishonoured,  as  for  instance,  the  rape  of 
women,  seduction,  'adultery,  incest,  unnatural  copulation,  and 
whatever  is  included  thereunder,  of  which  we  will  treat  in 
particular. 

§  5.  Rape  is  the  violating  and  dishonouring  of  a  woman, 
forcibly  and  against  her  will,  which,  as  we  have  already  men- 
tioned in  the  previous  chapter,  is  punished  with  the  neck  and 
compensation  to  the  person  violated,  according  to  the  circum- 
stances of  both.* 

§  6.  But  he  who  deflowers  or  seduces  a  young  girl  w^ithout 
violence,  is  not  liable  to  anything  beyond  marriage  with  her,  or 
to  pay  her  a  money  compensation,  at  his  option,  according  to  the 
circumstances  of  both  parties,  and  at  most  so  much  as  the  girl, 
by  reason  of  the  seduction,  would  require  by  way  of  marriage 
property  in  order  to  enable  her  to  marry  her  equal,  arg.  L  60. 
69.  §  4.  5.  D.  dejiire  dot.  Exod.  22.  vers.  16.  17.  Deuteron.  22. 
vers.  28. 29.  cap.  1.  d'  2.  extr.  de  adidter.  Surd,  de  aliment,  tit.  1. 
quaest.  10.  num.  20.  Christin.  ad  leg.  Mechlin,  tit.  18.  art.  6. 
num.  8.  See  Clar.  §  stuprum.  num.  8.  Papon,  lib.  22.  tit.  9.  art. 
9.  Damhoud.  cap.  92.  num.  6.  Neostad.  supr.  decis.  52.  Sande. 
lib.  2.  tit.  1.  def.  10.  And  so  it  was  decided  by  the  court  of 
Holland  in  the  case  of  EUert  Oom,  respondent,  contra  Miss 
Gertrude  Schepels,  10.  May,  1636.  If  she  be  enceinte  he  must 
pay  the  lying-in  expenses.  Christin.  ad  leg.  Mechlin,  tit.  18.  art.  6. 
n.  3.  But  the  child  must  be  supported  by  both  (parents)  at  their 
common  expense,  except  where  one  of  them  has  no  means  or 
cannot  pay. 

As  to  the  manner  of  computing  the  compensation,  see  Menoch. 
de  arbitrar.  jud.  cas.  288.  num.  16.  in  fin.  d  seq.     Covarruv.  de 

*[An    indictment   charging    rape      assault.      Queen  vs.  Andries  Piettry 
will  sustain  a  conviction  of  common      Buch.  £ep.  1873,  p.  2a. — Tb.] 
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spansal.  part.  2.  cap,  6.  num.  19.  Lessius.  de  Jnstitia  d-jure.  lib.  2. 
cap.  10.  dubit.  2.  nuin.  11.  [But  the  action  for  defloration  and 
Iving-in  expenses  is  prescribed  in  five  years  {d).  Cons.  Bat. 
vol.  1.  cons.  148.]  But  a  woman  is  not  believed  when  she  states 
that  she  has  been  seduced  by  some  one^  even  although  she  says  it 
during  the  pains  of  childbirth,  if  the  man  denies  it;  [Grot.  3. 
85.  n.  12.  d'  seq.]  Tessaur.  decis.  Pedemont.  3.  concl.  437.  lib. 
uU.  Boer,  decis.  299.  Consult,  d  Advys.  vol.  8.  {Amsterdam), 
com.  156.  provided  he  is  prepared  to  clear  himself  by  an  oath,  and 
to  declare  that  he  has  never  had  connection  with  her.  Sande.  lib. 
1.  tit.  13.  defin.  2.  Christin.  ad  leg.  Mechlin,  tit.  18.  art.  5.  Costnym. 
of  Antiverp.  tit.  45.  art.  5.  Gail.  lib.  2.  observ.  97.  n.  12.  Faber. 
ad  tit.  Cod.  de  Adult,  defin.  6,  More  especially  is  this  so,  where 
she  has  not  sworn  that  the  child  is  his,  as  has  several  times 
been  decided  by  the  Court ;  but  if  he  confesses  to  the  connection 
the  woman  will  be  believed  in  pointing  out  the  father.*  Christin. 
d.  tit.  18.  art.  4.  even  although  he  merely  confesses  to  have  lain 
with  her  a  month  or  year  before  delivery,  d.  art.  4.  And  it  has 
frequently  been  held  by  the  Court  and  Supreme  Court  of  Holland, 
that  a  young  man  being  prepared  to  declare  on  oath  that  he  has 
not  deflowered  or  seduced  the  girl,  and  she  on  the  other  hand 
being  ready  to  take  an  oath  to  the  contrary,  the  declaration  of 
the  young  man  properly  made  is  to  be  prefeired  to  that  of  the 


(d)  In  the  case  of  rape  Grotius  says, 
Introd.  Ik.  3.  ch.  35.  n.  14,  that  the 
dTil  action  must  be  commenced 
within  six  weeks  after  the  offence,  or 
after  the  woman  gets  about  again, 
which  Qroenewegen  has  fortified  by 
reference  to  several  local  laws ;  but 
as  the  jurists  in  the  Begts.  ohservat 
fiari.  1.  ohs.  9o.  have  rightly  observed, 
with  no  law  of  this  province  (Hol- 
land) ;  wherefore  in  such  a  case  we 
must  refer  to  the  Boman  Law  [rf. 
V.  d.  Keessd.  Th.  17.— Tk.],  and 
accordingly  adopt  the  ordinary  pre- 
scription for  an  action  for  compensa- 
tion and  none  other,  as  mentioned  by 
the  same  Groenewegen,  d.  I.  add, 
Yoet  ad  Pandect,  tit  ad  leg,  Jul,  n. 
2.  in  fin,  who  seems  to  admit  the 


prescription  of  one  year  for  the  civil 
action;  but  wrongly  so,  since  such 
prescription  only  extends  to  acts 
committed  against  anyone's  good 
name  and  reputation  and  not  to  rape^ 
for  the  perpetrator  of  such  an  act 
generally  keeps  himself  out  of  the 
way  for  at  least  a  year. 

•  [That  is  if  there  be  nothing  to 
discredit  the  oath  of  the  woman. 
Thus,  where  the  defendant  admitted 
having  had  intercourse  with  the 
plaintiff,  but  the  latter  had  sworn 
falsely  in  stating  she  was  a  virgin  at 
the  time  of  the  alleged  seduction,  the 
Court  held  that  her  selection  of  the 
defendant  as  the  father  of  her  child 
could  not  be  accepted.  Smitsdorf  vs. 
Home,  Boscoe*6  Eep.  p.  32.— Tr.] 
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girl :  according  to  the  testimony  of  J.  Vermeren  and  J.  Goes  in 
the  Consult,  dt  Advys,  vol.  8.  (Rotterdam),  cons.  87;  which  is 
especially  the  case  where  a  woman  says  that  she  is  pregnant 
by  a  married  man,  Anton.  Fab.  ad  Cod.  tit.  de  testibus.  defin, 
49.  (e). 

If  any  one  should  boast  that  he  has  lain  with  a  girl,  simply 
for  the  purpose  of  injuring  her  thereby,  he  will  in  addition  to 
making  a  compensation  for  the  injur}"^,  be  punished  at  discre- 
tion of  the  judge.     Sande.  lib.  6.  tit.  8.  defin.  5. 

§  7.  Adultery  is  the  dishonouring  of  another's  spouse  (/), 
which  happens  whenever  a  married  woman  has  connection  with 
another  out  of  matrimony,  whether  it  be  with  a  married  man  or 
not ;  but  a  man,  according  to  the  written  laws,  commits  adultery 
only  with  a  married  woman.  /.  6.  §  1.  I.  34.  §  1.  D.  de  adult.  <t  L 
101.  /.  225.  D.  de  verb,  signif.  but  the  law  of  God  and  the  Canon 
law  make  no  such  distinction  in  the  case  of  the  man.  Matth.  5. 
27.  dt  19.  9.  Marc.  10.  11.  Canon,  nemo.  4.  cau^.  31.  quaest.  4. 
canon,  non  vxcechaberis.  15.    canon,  jpraecepit,  19.  cans.  32.  quaest.  5. 


(e)  Add,  ampl,  {Oroeneweg.)  <fc 
Schorer  in  notie  ad  manuduct,  H. 
QroU  ad  d,  I,  et  cf,  Voet  d,  t,  n.  4. 

(/}  The  Author  in  his  description 
of  adultery  follows  the  Mosaic  law, 
according  to  which  the  carnal  know- 
ledge of  an  unmarried  woman  by  a 
married  man  is  merely  called  fornix 
cation.  See  Leviticus  xx.  10 :  but 
it  is  better  to  follow  the  law  of 
nature,  according  to  which  adultery 
is  sexual  intercourse  by  a  married 
person  (whether  husband  or  wife) 
with  another,  whether  married  or 
single ;  the  former  of  these,  that  is, 
where  both  pai-ties  are  married,  is 
called  duplex  aduUenum,  double  adul- 
tery. To  add  to  this  with  the  cele- 
brated Wolfius.  Inst.  J.  N.  §  859. 
altero  conjuge  tnscio,  vel  invito,  seems 
contrary  to  the  grounds  of  Christian 
ethics.  It  is  much  to  be  regretted 
that  in  this  matter  the  Mosaic  law 
should  be  referred  to  and  not  seldom 
adopted,  as  a  guide,  and  therefore, 
according  to  Numbers  y.  12-20.  re- 
gard be  had  to  the  effusio  seminiSy  see 


Michaelis,  M.  R.  ^  259.  which  not 
haying  taken  place,  it  is  considered 
that  no  adultery  has  been  com- 
mitted; for  not  only  is  the  proof 
thereof  without  an  actual  inspection 
of  the  guilty  parties  most  difficult ; 
but  I  would  also  put  it  to  eyery  right- 
thinking  person,  whether  the  in- 
decent exposure,  and  the  act  itself 
absque  effusione  seminis  is  not  a  vio- 
lation of  the  essential  requisites  of 
the  marriage  union  P  See  my  dis- 
course on  the  dissolution  of  marriage^ 
cap,  1.  in  fin.  And  ought  it  not 
among  us  to  be  the  more  readily  so 
considered,  and  the  diyorce  in  that 
case  granted,  since  the  punishment 
of  death,  decreed  by  the  Mosaic  and 
Boman  laws  in  case  of  adultery,  is 
on  account  of  monogamy  and  the 
number  of  seafaring  men  inapplic- 
able with  us ;  and  since  this  offence 
may  eyen  for  weighty  reasons  be 
privately  compounded  ?  See  Beso- 
lution  of  the  States  of  Holland^  Gr. 
Plctbk.  vol.  1,fol,  961. 
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which  is  followed  among  us.  Adultery  was  punished  with  death 
by  the  Roman  Law.  l.  30.  in  fin.  Cod.  ad  L  Jul.  de  adulter.  L  18. 
Cod,  de  Transact.  §  4.  Instit.  de  pvbl.  jud.  which  is  still  observed  in 
Germany ;  but  with  us  it  is  punished  with  infam}'-,  baiiishment, 
and  a  pecuniary  fine  in  the  following  manner.  [Cens.  For.  5.  37.]* 
§  8.  If  a  married  man  be  found  in  adultery,  either  with  a  mar- 
ried or  unman-ied  woman ;  or  an  unmarried  man  with  a  married 
woman ;  he  is  declared  infamous  and  a  perjurer  indeed,  forfeits 
his  office  and  position,  if  he  have  any,  and  is  rendered  unfit  to 
fill  any  position  or  office  in  the  country  or  towns.  And  if  the 
adultery  has  been  committed  by  a  married  man  with  a  married 
woman,  they  will  in  addition  be  both  of  them  banished  from  the 
country  for  fifty  years ;  but  if  the  adultery  be  committed  by  a 
married  man  with  an  unmarried  woman,  the  man  will,  besides 
the  loss  of  his  office,  forfeit  a  fine  of  100  guilders  for  the  first 
time,  and  for  the  second  time  (be  sentenced)  to  banishment  for 
fifty  years  and  a  fine  of  200  guilders.  [And,  according  to  the 
placaat  mentioned  below,  further  forfeit  each  of  them  1000 
guilders.  These  fines  have  been  quadrupled  by  the  Placaat  of  11 
September,  1677.]  And  the  unmarried  woman  will  be  confined 
on  bread  and  water  a  period  of  fourteen  days  for  the  first  offence, 
and  banished  for  fifty  years  for  a  second  offence.  And  if  an 
unmarried  man  commit  adultery  with  a  mnmed  woman,  he  like- 
wise will  be  confined  for  fourteen  days  upon  bread  and  water,  and 
forfeit  besides  a  fine  of  100  guilders  for  the  first  time,  and  incur 
perpetual  banishment  on  the  second  occasion.  In  addition  to 
which  the  injured  party,  whether  husband  or  wife,  retains  his 
right  against  the  adulterer,  for  a  dissolution  of  the  marriage, 
as  well  as  otherwise  for  compensation  and  reparation,  according 
to  law.  Polityke  Ordonantie,  art.  15.  16.  17.  18.  and  of  Zeeland, 
art.  30.  which  principally  consists  herein,  that  the  adulterer  forfeits 
to  the  injured  party  everything,  which  according  to  the  common 
law,  or  by  antenuptial  contract  or  otherwise,  would  have  been 

*  [In  South  Africa  adultery  is  no  punished  with  imprisonment  not  ex- 
longer  considered  as  a  crime.  The  ceeding  six  months,  but  only  upon 
husband  has,  however,  an  action  for  complaint  of  the  injured  spouse, 
damages  against  the  adulterer  of  his  Wetboek  van  Strafrocht.  A.D.  1881. 
wife.  Cf.  Grot.  3.  85.  9.  By  the  art.  241.— Te.] 
Dutch    penal     Code     adultery    is 
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acquired  by  him  out  of  the  propeiiy  of  his  spouse.  I^olitic  Orion, 
art.  18.  in  verb,  Andersints  na  Rechten.junct.  XorelL  117-  cap.  8. 
§  2.  tf  cap,  9.  §  4.  Costuym.  of  Antiverp,  cap,  41.  ari.  29.  80.  SI. 
82.  Damh.  prax.  criminal,  cap.  89.  num.  28.  Christin.  ad  leg, 
Mechlin,  tit,  2.  art.  13.  nujn,  11. 13.  Couvarr.  de  siponsaL  part.l. 
cap.  17.  §  6.  num,  1.  4.  Papon,  lib.  22.  fit.  9.  art.  1.  in  Jin.  As  was 
also  understood  by  ihQ  Court  of  Holland  in  the  case  of  Albregt 
Wierd  contra  Anna  Pieters,  19  February,  1609  [rid.  supr,  cap. 
24.  num.  10.  d  lib.  1.  cap.  15.  n.  1]. 

According  to  the  Roman  law  a  husband  discovering  his  wife  in 
the  act  of  adultery,  might  kill  her  as  well  as  the  adulterer;  and 
so  likewise  a  father  the  seducer  of  his  daughter,  without  aur 
punishment.  I.  20.  dt  seq.  D.  ad  leg.  Jul.  de  Adidt.  Auth.  si  qnis. 
Cod.  eod,  I,  30.  D.  ad  leg.  Aquil.     And  whether  this  ought  still 
to  be  allowed  at  the  present  day  is  uncertain.    That  the  same 
ought  still  to  be  observed  is  the  opinion  of  Clar.  §  kamicidium, 
num.  49.     Grot.  Introd.  bk.  3.  ch.  38.  in  fine.     Consult,  d:  Adv^. 
vol.  1.  cons.  331.     But  inasmuch  as  such  exemption  does  not  well 
accord  with  the  reasons  of  oui*  Government,  and  would  seem  hard 
and  unreasonable  to  the  leniency  and  proportioned  equality  of 
our  country  and  people,  such  a  case  is  by  others  with  more 
reason  considered  as  a  misfortune,  and  this  because  adultery  with 
one's  wife,  or  deflowering  of  one's  daughter,  is  not  by  reason  of 
natural  impulse  to  be  calmly  witnessed,  arg.  I.  38.  §  8.  2>.  ad  Ug. 
Jul.  de  Adult,  and  mitigates  such  act,  so  that  it  is  not  exactly 
visited  with  the  ordinary  punishment  of  homicide,  but  with  a  lesser 
punishment,  for  it  ought  not  to  be  entirely  excused  or  tolerated. 
Ita  tenent.  Gudelin.  de  jure  Novias,  lib,  5.  cap,  18.  vers,  praetcr. 
circa  fin.    Perez,  ad  Cod,  tit.  ad  leg.  Jul.  de  adulter,  num.  2S. 
Anthon.  Math,  de  criminib.  lib.  48.  tit.  3.  c.  7.  n.  15.     Christin. 
ad  leg.  Mechlin,  tit.  2.  art,  13.  num.  19.     And  it  would  be  safest 
to  pray  a  remission  or  pardon  in  such  case,  which  would  easily 
be  granted.     A  case  of  the  kind  happened  recently  in  the  person 
of  Jan  Joostenz.  Bax,  living  in  the  manor  of  Voorschoten,  who 
coming  home  at  night,  and  finding  certain  Christian  Semartin, 
his  neighbour  and  a  married  man,  in  bed  with  his  wife,  of  whose 
adulterous  intercourse  there  previously  had  been  strong  suspicion, 
in  anger  and  under   excessive   provocation,  attacked  the   said 
Christian  Semartin  and  wounded  him  so  severely  that  he  shortly 
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afterwards  died.  Being  apprehended  for  this  by  the  Sheriff  of 
Yoorschoten^  and  a  pardon  having  meanwhile  been  requested  for 
him  from  the  States  of  Holland,  he  was  released  on  bail  by  the 
well-bom  men  of  the  said  manor  of  Voorschoten,  after  taking 
legal  advice,  on  the ^6  Jan.  1665 ;  and  he  has  been  left  free  and 
unmolested  until  the  present  day.  So  that  herein  the  written 
laws  have  mostly  been  followed,  and  the  said  deed,  after  the 
example  of  Pineas.  JVww.  c.  5.  vers,  6.  d  seq.  considered  as  proper 
and  exempt  from  punishment  (^).* 


{g)  Coh/.  Merula.  Manier  vnn  PrO' 
cetd.  lib.  1.  tit,  8.  cftp,  1.  in  fine,  and 
Moonnan,  over  de  Misdaden^  pag,  158. 
.  *  [The  question  raised  in  this  sec- 
tion of  the  text  is  of  importance. 
Grotios,  I,  c.  lays  down  that  a  hus- 
band, discovering  his  wife  in  the  act 
of  adultery,  may  kill  her  together 
with  the  adulterer ;  and  so  likewise 
may  a  father  slay  the  ravisher  of  his 
daughter  with  impunity.      Let   us 
examine  this  doctrine  a  little  more 
closely;  and  first  with  reference  to 
the  case  of  adultery.    The  opinion  of 
Grotias,  although  adopted  by  van 
der  Keessel,  Th.  799,  in  accordance 
with    the    Bo  man    Law,    and    by 
Bamhouder,  prax,  crim,  c.  89.  w.  10, 
cannot  now  be  accepted  as  a  correct 
statement  of  the  law.     The  reference 
in  the  text  to  the  Consult.  &  Adv3*s. 
vol,  1.    coHB,    331.   is  no  authority 
on  the  point,  for   there    the    case 
was  one  of  rape  committed  on  the 
wife,  whereas  we  are  considering  the 
question  of  copulation  by  consent. 
Van  Leeuwen  inclines  to  the  view 
that  under  the  circumstances  sup- 
posed, the  father  or  husband  is  not 
free  from  punishment,  but,  on  ac- 
count of  the  great  provocation  under 
which  he  acted,  the  oi-dinar}'  punish- 
ment of  death  is  not  to  follow,  but 
some  milder  punishment  is  to  be  in- 
flicted.   The  case  of  Jan  Bax,  men- 
tioned by  him,  leaves  the  question 
still  open,  for  there  Bax,  although 
not  punished,  was  released  on  bail. 
A  case  is  also  mentioned  by   van 


Alphen,  Papegay,  vol,  2.  p.  511-13. 
where  the  husband  killed  his  wife's 
adulterer.    There  the  husband,  after 
being  arrested  but  not  tried,  prayed 
for  a  pardon,  which,  on  account  of 
his  young  children  and  other  reasons, 
was  granted.     This  is  therefore  like- 
wise  no  conclusive    authority,  al- 
though it  might  be  urged  that  there 
can  be  no  pardon   where    there    is 
no  offence.    Besides  the  authorities 
cited  by  van  Leeuwen  in  support  of 
his  view,  reference  may  be  made  to 
Huberus.  Heed.  Regis,  hk,  vi.  ch,  13. 
§  28.  who  says,  that  a  father  may 
slay  his  daughter  taken  in  the  act  of 
adultery,  but  not  so  a  husband  the 
adulterer  of  his  wife;  for  he  may 
have     been     actuated    merely     by 
jealousy.      The  husband,   however, 
would  not  be  liable  to  the  ordinaiy 
punishment  of  death.     Groenewegen 
de  II,  abrogat.  ad  Cod,  ix.  9.  /.  4.  is  to 
the  like  effect.     Voet.  48.  8.  9.   m 
medio  and  48.  5.   13.    in  fine,   lays 
down  that  neither  the  husband  nor 
the    father  will  be  altogether  free 
from  punishment  in  killing  the  wifo, 
daughter,  or  adulterer  taken  in  the 
act.      Schorer.   ad   Grot.    I.   c.    and 
Moorman,  hk,  2.  ch,  13.  §  10.  adopt 
the  same  view.    It  may,  therefore, 
be  laid  down  that,  by  l^oman  Dutch 
Law,  the  husband  or  father  would 
under  the  circumstances  supposed  bo 
guilty  of  manslaughter  only,    and 
visited  with  a  light  punishment.  See 
per  de  Villiers,  C.J.,  The  Queen  vs. 
PascoCf   2.   Juta.  p.  427.    and    van 
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§  9.  Incest  is  a  sexual  union  of  two  persons  who  cannot  inter- 
marry because  they  are  too  nearly  related  by  blood  or  affinity,* 
whether  this  union  takes  place  in  the  form  of  marriage  or  without 
it.  They,  who  are  guilty  thereof,  were  punished  in  like  manner 
as  adulterers.  •  Gloss.  &  DD.  ad.  L  88.  D,  ad  leg.  JuL  de  adult. 
But  whether  this  ought  also  to  hold  among  us,  who  have  reduced 
the  punishment  for  adultery  and  infamy  to  a  pecuniary  compen- 
sation, is  doubtful.  Groeneweg.  de  U.  abrogat.  ad  L  6.  Cod.  de 
incest  dc  inutilib.  nvpt.  seems  to  consider  that  it  ought  still  to  be 
punished  even  as  adultery.  But  I  should  think  that  incest  ought 
to  be  punished  more  severely  than  common  adultery,  and  that 
the  reduction  of  punishment  in  case  of  adultery  should  not  be 
applied  to  similar  or  more  serious  matters,  as  in  the  case  of  incest, 
without  some  express  law,  and  this  so  much  the  more  becaase  by 
the  Polit  Ordon,  art.  18.  it  is  expressly  provided  that  all  the 
punishments  of  the  imperial  and  written  laws  against  ravishing, 
deflowering,  incest,  and  the  like  shall  remain  undiminished  and 
unimpaired.  Especially  if  it  be  committed  in  adultery,  as  fire- 
quentlj'  happens .  d.  I.  38.  D.  ad  leg.  JuL  de  adulter.  L  5.  Z).  de 
quaestion.  d-  arg.  l.  vnic.  Cod.  de  rapt,  virgin.    SeeDamhoud.  prax. 


Leeuwen,  proces,  crim.  jpjt,  119-20. 
In  the  next  place  Grotius  lays  down 
that  a  father  may  with  impunity  kill 
the  ravisher  or  abductor  {ontschaker) 
of  his  daughter,  and  van  der  Keessel, 
Th.  800.  says  that  Grotius  is  correct 
ill  stating  that  the  ravisher  (raptor) 
of  a  virgin,  if  caught  in  the  act,  may 
l:e  killed  with  impunity  by  the  father 
of  the  girl  {puellae).  We  have  here, 
therefore,  the  case  put  of  an  unmarried 
girl.  In  §  6.  of  the  text,  van  Leeu- 
wen tolls  us  that  simply  deflowering 
a  girl  is  not  punishable  as  a  crime. 
This  being  so,  the  father  would  not 
be  justified  in  killing  the  seducer. 
Grotius  is  therefore  speaking  of 
ahdnciion  or  ravishmenty  which  is  the 
proper  meaning  of  the  term  ants- 
daker  (raptor)  employed  by  him,  and 
not  of  ordinary  seduction.  Brouwer 
de  jure  connuhior.  2:  23:  30.  after 
stating  that  Jure  Batavo  it  is  not 
ponnitt^jil  a  father  or  guardian  of  a 


virgin  to  kill  the  ravisher  except  in 
case  of  necessity y  observes  that  Grotina 
h  c.  must  be  considered  as  referriog 
to  a  case  of  abduction  in  which  it 
would  be  lawful  to  kill  the  ravisher 
or  abductor  {raptorem).  Thus  under- 
stood all  difficulty  is  at  onoe  removed. 

Schorer,  ad  Orot.  3.  33.  §  9.  n.  35. 
B&ys  that  if  the  father,  taking  his 
daughter  in  the  act-,  rush  upon  the 
adulterer^  who  thereupon  kills  the 
father,  the  adulterer  cannot  plead 
self-defence,  because  the  attack  upon 
him  was  caused  by  his  own  wrong- 
doing. If  he  could  not  well  escape 
without  danger,  it  seems  clear  frcnn 
what  has  already  been  observed  in 
the  case  of  adultery,  that  the  pica 
of  self-defence  may  be  successfolly 
urged.— Tr.] 

•  [  Vid,  The  Queen  vs.  K.  Buch. 
Rep.  1875,  p.  98,  Carpzov.  Edit. 
Hogtndorp,  cap.  67. — ^Tr  ] 
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crim.  cap.  96.  num.  4.  Math,  de  crim.  tit.  de  incest,  cap.  6.  num. 
5.  6.  Thus  on  the  19th  November,  1612,  Cent.  Adriansx,  who 
had  Uved  with  his  mother  in  adulter}'  and  incest,  was  sentenced 
by  the  Court  of  Holland  to  be  whipped  and  banished  and  his 
property  confiscated  (A).* 

§  10.  The  improper  and  inhuman  union  of  men  with  men 
{Latine,  Sodomiticiim  scelits)  is  punished  with  fire,  and  those  guilty 
thereof  are  burnt  alive  to  ashes.  Damhoud.  prax.  crim.  cap.  96. 
n.  12.  Gudelin.  de  jure  Noviss.  lib.  5.  c.  18.  vers,  transeo. 
Clar.  §  Sodomonia,  num.  4.  Papon,  lib.  24.  tit.  10.  art.  6. 
Argent,  ad  consuetud.  Britt.  art.  688.  But  with  some,  who  deal 
a  little  more  leniently  with  this  matter,  they  are  first  punished 
with  the  cord  and  then  burnt ;  ut  tradunt  Guenois,  in  ad  dit.  ad 
Imbert  pract.  judiciar.  lib.  8.  cap.  22.  num.  21.  Autumn.  Confer, 
du  droict  Franc,  ad  1. 81.  Cod.  ad  leg.  Jul.  de  adulter.  An  example 
of  which  we  have  witnessed  in  our  time  at  Rotterdam. 

[In  the  year  1686  persons  guilty  of  this  crime  were,  both  at 
Utrecht  and  at  Amsterdam,  upon  the  advice  of  the  Advocates 
Buys  and  Ypelaar,  smothered  in  prison  in  a  cask  of  water.  But 
this  offence  {ondaadty  as  Graswinkel,  van  de  opp.  magt.  pt.  2. 
pag.  328.  calls  it)  had  in  the  year  1730  become  so  frequent  and 
common  that  the  States  of  Holland  provided  against  it  by  Placaat 
of  21  July,  1730,  and  enacted  that  the  punishment  should  take 
place  in  public,  in  order  to  deter  the  people,  and  within  a  few 
months  about  forty  people  were  punished  within  these  provinces 
with  different  forms  of  death ;  and  their  number,  together  with 
that  of  those  accused  and  banished,  is  to  be  found  in  the  Euro- 
pean Mercury  of  that  year  (i).] 


(A)  Latitts  hoc  de  re  vhlere  licet  con- 
$uUiss,  Boel  in  notis  ad  Loen.  decis. 
16.  pag,  106.  et  seq.  Micha^lis,  verb, 
over  dehuwdyks  wetten  van  Mozes,  and 
lioorman,  j>a^.  261.  et  $eq, 

♦[In  Sept.  1883,  at  Potchef- 
Btroom,  Transvaal,  Kotz<^,  C.  J.,  sen* 
tenced  one  Schultz,  who  was  living 
in  incest  with  his  own  daughter,  and 
had  three  children  by  her,  to  seven 
years'  penal  servitude. — Tr.] 

(i)  With  regard  to  the  punishment 
of  this  offence  the  words  of  my  con- 


frere, Mr.  H.  Calkoen,  are  worthy  of 
consideration,  verb,  over  liet  vitor^ 
komen  en  straffen  der  miadacUn,  which 
received  the  first  prize  on  the  12th 
March,  1778,  from  the  Socioty 
floreant  liberals  artes,  to  this  effect  : 
**  Punishment  of  castration  would 
mach  rather  bo  the  antidotum 
against  those  crimes,  which  proceed 
from  fleshly  lust — perhaps  we  might 
prevent  the  mondrosa  veuus  also  hy 
this  punishment,  if  this  could  be 
introduced  iu  a  pro2)or  and   more- 
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But,  if  any  one  be  found  to  hare  had  connection  vith  an 
animal,  he  will  without  any  excuse  be  burnt,  together  with  such 
animal.  Levit.  20.  vers,  15.  16.  Gudelin.  loco  supra  dtato. 
Damhoud.  diet,  cap,  96.  nnm,  14.  15.  Perez.  Cod,  ad  leg.  Jul,  tk 
adult,  in  Jin,  Clar.  §  fornicatio.  nitm,  27-  Papon,  lib,  22.  tit,  7. 
art,  1, 

§  11.  The  immorality  and  lewdness  which  may  further  be  com- 
mitted between  persons,  can  not  well  be  publicly  punished; 
except  that  public  prostitutes,  who  for  filthy  gain  suixender  their 
bodies  to  any  one  without  distinction,  and  they  who,  in  order  to 
keep  up  the  number,  attempt  to  mislead  the  children  of  honest 
parents,  are  punished  according  to  circumstances,  and  banished 


over  in  as  public  a  manner  as  possible ; 
at  least  (wo  might  prevent  it)  if  we 
confined  persons  so  punished,  espe- 
cially those  to  whom  the  saying  of 
Lactantius  is  applicable,  qucxi  muliere$ 
patietitia  vincunt,  for  a  certain  number 
of  years  in  a  house  of  correction 
among  female  prisoners ;  clothed 
them  in  a  kind  of  fool's  dress  and 
made  them  do  the  lowest  female 
work."  But  this  punishment  of 
castration  would  accord  better  with 
the  notions  of  the  Turks  than  of  the 
Christians,  and  if  carried  out,  for 
example  on  the  fishmarket,  as  being 
according  to  said  notions  the  most 
suitable  and  public  place  where  it 
could  be  done,  it  would  bring  to- 
gether a  number  of  women  of  the 
lowest  character,  for  whom  such  a 
spectacle,  notwithstanding  its  use- 
fulness in  certain  respects,  would  be 
too  affecting.  Besides,  such  offenders 
(saying  the  greater  medical  ability  of 
the  said  writer)  would  not  infi*e- 
quently  not  mind  the  said  fool's  dress 
among  the  female  prisoners,  and 
death  intervening  put  too  early  an 
end  to  this  farce  to  the  comfort  and 
diminution  of  the  shame  of  their 
relatives.  The  punishment  of  stoning 
seems  to  me  more  suitable,  if  such 


can  be  properly  done,  and  I  foUov 
the  great  Michaelis,  Jf.  JR,  o.  p.  241. 
whose  words,  to  the  shame  of  othen 
who  wish  nowadays  to  cover  this  son 
with    all    kinds    of   sophistry,    are 
especially  applicable,  for  the  sogbI 
evil  of  this  offence  is  znach  greater 
than    that    of   adultery,    since  this 
crimo  can  much  more  easily  remain 
secret,  and  becoming  tli9  prevailicg 
fashion  evidently  bring    abont  the 
depopulation    and   weakening  of  a 
community.   Wherefore  oar  Govern- 
ment, always  watchful  for  the  true 
interest  of  this  state,  has  provided 
by  the  Placaat  of  the    year    1730 
'*  that    the    said    crime    shall  ha 
punished  according  to  the    law  of 
God  and  the  Eoman  law,  tptth  death; 
but  the  kind  of  death  shall  be  left  for 
the  judge  to  decree  with  the  sentence 
of  death,  according  to  the  circum- 
stances serving  in  mitigation  or  in- 
crease of  such  a  detestable  crimen/' 
All  judges  are  hereby  directed  to  pay 
the  greatest  attention  to  the  circum- 
stanced (of  each    case),    by    which 
every  innocent  conviction  may  be 
prevented,  for  there   are  certainly 
also  degrees  of  this   crime,   which 
admit  of  banishment,  whipping,  and 
other  suitable  punishments. 
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out  of  the  town  or  country.  See  Damhoud.  praz,  crim.  cap.  89. 
num.  48.  44.  d-  cap.  90.  num.  1.  Christin.  ad  leg.  Mechlin,  tit.  2. 
art.  14.  Clar.  ^Jin.  quaest.  68.  num.  23.  Gomes,  ad  leg.  tauri.  8. 
num.  73. 

Such  persons  were  formerly,  by  winking  at  their  conduct, 
suffered  to  remain  in  many  places,  after  the  example  of  Italy, 
Spain,  and  other  countries ;  but,  being  detestable,  they  had  to 
confine  themselves,  like  the  filthy  trades,  to  some  corner  or  other 
public  and  well-known  locality,  without  being  allowed  to  live 
anywhere  else.  This  was  at  that  time  considered  sufficient 
reproach  and  disgrace  to  those  who  visited  them,  and  it  was 
found  inadvisable  to  prohibit  it  still  further.  Hence  we  find  in 
the  ancient  Statutes  of  the  town  of  Leyden  of  the  year  1400  and 
previously,  "  That  whatever  young  woman  followed  a  public  life 
within  Leyden,  the  same  might  live  at  two  places,  to  wit,  the  one 
locality  beginning  from  the  south  side  of  the  city  wall  from  the 
Hague  gate  to  the  Jan  -van  der  Wouden  ditch,  called  Schelu 
Truyden  or  Green  Hare's  ditch ;  and  thence  behind  the  van  der 
Deulen  ditch,  where  the  millstone-cutters  live,  as  far  as  tlie  town 
wall,  within  this  square.  Item,  the  other  location  and  place  to 
live  in  they  shall  have  within  the  open  space  behind  Codder, 
beginning  from  the  comer  of  the  wall  where  Truytjen  Trompers 
used  to  live,  along  that  side  with  Codden  lane  until  St.  Nicolas 
lane,  and  thence  along  the  side  of  Miracle  lane  and  not  else- 
where. Whatever  young  women  so  live  within  Leyden  el8ewhei;e 
than  within  the  localities  aforesaid,  such  women  shall  forfeit  to 
the  Lord  three  thousand  stiejis,  four  and  twenty  plakken  for  each 
thousand,  to  be  worked  out  in  the  ditches  of  the  town  "  (fc). 

§  12.  Whoever  lives  and  keeps  house  with  another,  without 
matrimony,  as  if  they  were  husband  and  wife,  shall  forfeit  for  the 
first  month  that  they  live  together  as  husband  and  wife  fifty 
guilders  each ;  for  the  second  month  one  hundred,  and  for  the 
third  month  two  hundred  guilders  ;  and  if  they  persist  in  so  living 
together  they  will  be  banished  for  ten  yeai*s  from  the  provinces 
of  Holland  and  Friesland,  and  moreover  suffer  confiscation  of 
property,  according  to   their   station.     Politic.    Ordon.   art.   3. 

{k)  Add.  van  Zurck.  tit,  Hoerery  ik  de  Handve$ten  van  Amsteldam,  p,  572. 
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Politic.  Ordon.  tan  Zetland,  art,  29.     See  Chrisim.  vol.  3.  decti. 
144«  n.  8.    Zjp.  &  Acttmi.  oil  tiL  de  conadni.  (/). 

(/)  Vid.  Toet  f'n  comm.  a^f  2>.  fil.  <2e      {  11.  £  12.  of  tlie  text,  see  Moorman, 
amcubinii.  n.  3.  [On  Uie  sobject  of     bh2,ck,  18.— Tr.] 
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OF  OFFENCES  AGAINST  PROPEETT  AND  OF  THEFT. 

[GBOT.  ni.  37.] 


Sect. 

1.  Thefb  defined. 

2.  Bobbery. 

3.  Of  the  puniBhment  for  theft, 

and     whether    it     may     be 
punished  with  death. 

4.  Theft  of  children. 

6.  Theft  of  C0W8,  horsee,  or  sheep. 

6.  Theft  of  implements  used   in 

agriculture,  and  how  punished. 


Sect. 

7.  Theft  of  trees  and  fruit. 

8.  Garden- thieves,  how  punished. 

9.  Pickpockets. 

10.  Incendiaries. 

11.  Piercing   of  dikes,    &c.,    how 

punished. 

12.  Of  the   punishment   of  those 

who    support    and    harbour 
thieves. 


Under  the  things  which  we  value  and  cherish  next  after  life, 
person,  honour  and  good  name  (which  is  indeed  mostly  injured 
by  defaming  the  reputation),  comes  property,  which  we  possess  as 
our  own. 

Crime  against  propei-ty  is  every  act  whereby  another  is  wronged 
or  injured  in  his  property,  which  may  happen  in  a  variety  of 
ways.  But  that  which  ought  properly  to  be  considered  as  crime, 
includes  all  such  acts  which,  in  addition  to  compensation  for 
the  injury  or  wrong  sustained,  give  rise  to  special  punishment,  to 
which  are  especially  liable  all  thieves  and  robbers,  and  likewise 
those,  who  through  fraud  or  other  unlawful  means,  seek  to  deprive 
others  of  their  property. 

§  1.  Theft  is  a  secret  and  fraudulent  dealing  with  and  reten- 
tion (a)  of  the  property  of  another.     §  1.  Instit.  de  ohlig,  quae  ex 


(a)  Or  taking  away  of  another's 
property  in  order  to  enrich  himself 
thereby,  for  theft  is  committed  by 
intentional  miBrepresentation,  reten- 
tion, or  taking  a  May,  and  this  crime 


ought  undoubtedly  to  be  more 
severely  punished  in  proportion  to 
the  trust  which  we  were  obliged  to 
put  in  the  offender,  or  with  reference 
to  the  goods  stolen.    Vid,  Voet.  tit. 
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delicto.  [Whether  anyone  stealing  through  necessity  of  hunger 
ought  to  be  exempt  from  punishment,  may  be  seen  from  Vinnius, 
ad  ^  1.  de  ohlig.  quae  ex  delicto ,  n.  4.]  (6). 


defurt,  n.  19.  [For  a  full  definition 
of  theft  and  its  requisites,  vid,  Moor- 
man, over  de  misdaden,  hk.  3.  c7i.  2. 
§§  2.  &  4.  It  has  recently  been 
unanimously  decided  by  the  Court  of 
Appeal  in  the  Cape  Colony  that 
furtum  USU8  is  not  an  indictable 
offence  by  the  law  of  the  Colony. 
Queen  vs.  Fortuiuy  Buch.  1.  App.  Ca. 
290.  There  the  prisoner  left  Rich- 
mond with  his  wagon  and  14  oxen 
for  Graaf  Beinot.  On  the  road  an 
ox  fell  sick  and  the  prisoner  there- 
upon took  an  ox  out  of  a  field,  not 
knowing  whose  ox  it  was,  inspanned 
it  in  the  place  of  the  sick  ox  and  pro- 
ceeded to  Graaf  Ecinet,  where  the  ox 
80  taken  was  soon  pulling  in  the 
wagon  by  its  owner,  and  immediately 
claimed  by  him.  The  prisoner  was 
convicted  of  the  theft  of  the  use  of 
the  ox.  On  appeal,  de  VilUers,  C.  J., 
and  Smith,  J.,  thought  that,  as 
Yoet  and  Groenewegon  seem  to  leave 
the  question  in  doubt  and  the  prac- 
tice in  the  Colony  had  been  not  to 
indict  in  such  a  case,  the  opinion  of 
the  Court  should  be  in  favour  of  the 
prisoner.  Bany,  J.P.,  while  admit- 
ting that  by  Roman  Dutch  Law  there 
could  be  a  theft  of  the  use,  held  that 
it  is  not  an  indictable  offence  in  the 
Colony.  Dwyer,  J.,  and  Buchanan, 
J.P.,  concurred.  That  there  may  be 
a  theft  of  the  use  by  Roman  Dutch 
Law  is  clear.  Grot.  3.  37.  5. 
Huber.  Heed,  Regis,  Bk,  VI.  ch,  5. 
§5  1.  &  16.  Voet.  47.  2.  §§  1.  6.  & 
8.  Cem,f(yr,  5:  29;  1.  Math,  de 
crim,  47.  1.  8. 

This  being  so,  the  Roman  Dutch 
Law,  which  is  the  Common  Law  of 
South  Africa,  must  prevail  in  the 
Cape  Colony,  unless  some  legisla- 
tive enactment  or  a  uniform  series  of 
judicial  decisions  exists  to  the  con- 
trary.   There  is  no  legislative  enact- 


ment at  the  Cape  of  Good  Hope  on 
the  subject,  and  the  only  judicial 
decision  approaching  the  point  under 
consideration  is  a  ruling  of  Bell,  J., 
in  Queen  vs.  Meyer,  JRieh,  and  othfri^ 
A.n.  1862 :  the  ruling  in  that  case, 
however,  is  apparently  based  on  the 
ground  that  sine  animo  furandi  fur- 
tum non  committitur,  1  Roscoe  Rep.  p. 
31 .  It  is  true  the  learned  Chief  Justice 
based  his  judgment  in  Queen  vs.  For- 
tuin  partly  upon  a  written  opinion  of 
Porter,  A.-G.,  that  it  was  not  the 
practice  in  the  Colony  to  indict  in 
such  cases.  But  the  practice  of  the 
Attorney-General,  however  eminent 
in  his  profession,  not  to  indict  for 
furtum  U8U8  cannot  alter  the  «u&s&in- 
tire  law  of  the  land.  That/ur(um 
ueuSt  on  the  authority  of  Yoet  and 
Greene  wegen,  is  no  longer  a  crime 
in  the  case  of  bailees,  and  others  in 
a  like  position  ^  seems  no  sufficient 
ground  for  laying  down  the  broad 
proposition  that  in  no  case  can  there 
be  a  theft  of  the  use.  Nor  does  it 
follow  that,  because  no  indictment 
has  in  the  Cape  Colony  been  pre- 
ferred for  furtum  usus,  an  accused 
cannot  be  convicted  on  an  indictment 
for  theft,  where  the  evidence  shevs 
a  theft  of  the  use  merely  was  com- 
mitted. 

Theft  is  also  a  continuoua  ciime,  so 
long  as  the  property  stolen  is  in  posses- 
sion of  the  thief.  A  person,  thei'efore, 
stealing  goods  in  one  state  and  bring- 
ing them  into  another  state  or  juiisdic- 
tion,  may  be  tried  for  theft  in  either 
state.  Queen  vs.  Philander  JacobSf 
Buch.  Rep.  1876,  p.  171.  Qneen  vs. 
Herbsty  Kotz^'s  Rep.  187.  Of.  van 
Zutphen.  Neerl.  Pract.  in  verb, 
Diefte,  xi.— Tr.] 

(6)  In  order  properly  to  decide  this 
and  other  similar  questions,  irhere 
the  offender  was  driven  by  neceesity 
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§  2.  Robbery  is  open  theft  accompanied  with  violence,  pr. 
instiL  de  vi  honor,  raptor,  (c). 

§  3.  Simple  theft  was  punished  by  the  Roman  Laws  no 
higher  than  by  restoring  twofold  or  fourfold  to  the  person  against 
whom  it  was  committed.  §  5.  instit.  de  obligat.  quae  ex  delicto. 
But  since,  with  us,  the  complaint  and  prosecution  of  crimes  have 
become  the  public  duty  of  the  country,  the  punishment  of  crimes 
has,  by  reason  of  the  different  considerations  in  each  case,  as  to 
time,  place,  and  other  circumstances,  been  more  and  more  left  to 
the  discretion  of  the  temporal  judge,  to  mitigate  or  increase  the 
same.  L  18.  D.  de  poenis ;  for  the  sword  of  justice  has  been 
entrusted  by   God  to   our    rulers  in    order  to  inflict  a  pro- 


to  commit  the  deed,  we  must  atten- 
tively consider  the  doctrine  of  the 
learned  Boron  de  Puffendoif ,  Droit  de 
la  N.  A  G,  torn.  1.  lib.  2.  cap.  6.  du 
droit  et  de»  priviUge$  de  la  nhessiti. 
The  note  of  Thomas  thereon  ^  concern- 
ing the  question  merely  mooted  by 
the  scholiast  in  the  text,  is  too  im- 
portant that  I  should  omit  to  insert 
it  here.  **  Si  dans  un  cue  de  necf8s\ti\ 
on  pent  innoctrmnent/aire  du  mal  aux 
autres  en  pereonne,  juequee  d  les  mettre  en 
danger  de  la  vie,  pour  sauver  la  sietDie 
propre :  d  plu$  forte  raiion  sera-t-il 
permis,  en  pareils  caSf  de  prendre  ou 
diiruire  le  hien  cTautrui,  gut  est  beau- 
coup  moine  considerable  que  la  vie.** 
Bat  this  necessity  cannot  aiise  except 
after  previous  refusal  by  the  owner, 
and  absence  of  all  other  means. 
V.  cmnino  Grotii  Jus.  B.  ac  P.  /t6.  2. 
cap.  2.  §  7.  [See  as  to  other  in- 
stances of  necessity,  Moorman  /.  c. 
§  2.  in  ^n.— Tk.] 

(c)  Bobbery  is  generally,  Hke 
theft,  limited  to  movable  property, 
for  immovable  property,  although  it 
may  be  occupied,  cannot  be  taken  or 
carried  away.  This,  however,  may 
be  true  of  theft,  but  as  to  robbery  it 
does  not  necessarily  apply,  because 
the  unlawful  attack  and  expulsion 
of  any  one  from  a  dwelling-house, 
unquestionably  his  property,  cer- 
tainly deserves  no  less  punishment 


than  the  forcible  deprivation  or  ex- 
tortion of  a  sum  of  money  or  other 
article  to  which  the  offender  had  no 
right.  If  a  limitation  as  to  the  kind 
of  property  is  thought  desirable,  let 
us  then  limit  it  to  corporeal  things 
{res  corporales).  We  must  also  ob- 
serve, that  this  crime  also  admits  of 
degrees,  e.g.  it  is  a  theft  with 
violence  if  any  one,  oven  without 
weapons,  extoits  money  or  other 
property  from  another  by  inspiring 
him  with  fear,  either  by  threats  of 
injuring  him  in  his  honour  or  repu- 
tation, or  of  falsely  accusing  him; 
and  the  latter,  driven  by  his  fear  of 
a  greater  injury,  rather  parts  with 
the  money  or  other  property  so  de- 
manded from  him.  And  such  an 
offence  is  aptly  called  quasi-rolbery 
(bygeJykeriis  vati  roof);  and  to  this 
in  no  way  less  crafty  crime  the  words 
of  Martial  concerning  the  barber 
may  be  applied,  non  tonsor  sed  latro 
rogat.  If  it  be  committed  on  the 
public  highway  it  deserves  a  milder 
form  of  death,  or  a  punishment 
coming  next  after  capital  punish- 
ment, according  to  circumstances,  as 
also  appears  from  the  words  of  the 
placaat  mentioned  in  the  note  to  the 
preceding  Chapter  XXX7I.,  as  has 
often  been  laid  down  by  judicial  pre- 
cedents in  maintenance  of  personal 
security. 
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portionate  punishment,  by  way  of  deterring  from  crime,  not  only 
those  who  have  committed  it,  but  also  those  who,  if  it  were  not 
punished,  would  otherwise  do  the  same.     See  Eom.  13.  vera.  4. 
Zypae,  notit.  jur,  Belg.  tit  de  poenis.      Gudelin.  de  jur.  Noviss. 
lib.  5.  cap.  15.  vers.  ult.    Damhoud.  prax.  crim.  cap.  55.  num.  4. 
6.     So  among  us,  theft  is  punished  more   or  less  severely,  ac- 
cording to  circumstances,  with  whipping,  branding,  banishment, 
and  also  with  the  cord,  so  that  death  follows,  as  is  mentioned  in 
particular  further  on.     And  here  no  consideration  can  be  given 
to  what  some  misguided  politicians,  after  the  example  of  the  Old 
Testament  and  the  law  of  Moses,  Exod.  cap.  3.  d  22.  Deuteron. 
cap.  S.  and  elsewhere,  desire  to  lay  down  as  a  rule,  that  it  is  not 
lawful  for  rulers  to  punish  theft  with  death,  because  it  is  not  ex- 
pressly enjoined  by  Holy  Writ    For  temporal  differences  of  people, 
time,  place,  persons,  circumstances,  &c.,do  not  allow  of  our  fixing  the 
punishments  of  offences  by  means  of  definite  and  unalterable  laws 
and  commands.     Nor  were  such  punishments  even  definitely  and 
unalterably  fixed  and  observed,  not  even  in  the  times  of  the  Old 
Testament,  as  may  be  seen  from  several  examples ;  for  instance, 
theft  was  punished  in  the  time  of  Moses  by  restormg  fourfold  or 
fivefold.  Exod.  22.  vers.  1.  under  King  Solomon  by  sevenfold. 
Proverb.  6 :  81.  and  under  Joshua  by  being  stoned  to  death  and 
burnt.  Josua.  cap.  7.  vers.  24  ;  and  the  prophet  David.  2.  Samuel 
12.  being  asked  by  Nathan  what  that  man  deserved  who,  in  order 
to  spare  his  own,  had  taken  his  neighbour's  ewelamb,  answers  as 
the  Lord  liveth  the  man  who  has  done  that  shall  surely  die,  and 
the  ewelamb  he  shall  restore  fourfold,  vers.  5.  6.     But  the  same 
was  always  from  time  to  time  more  and  more  enjoined  and  left 
to  the  rulers  and  municipal  Government  arg.  Jesaiae  1.  26.  to 
mitigate  or  increase  the  punishment  of  offences,  for  the  circum- 
stances of  crime  are  so  various  and  changeable,  that  the  punish- 
ment cannot  be  fixed  by  any  certain  and  unalterable  penal  low, 
but  must  be  reasonably  and   proportionally  increased  or   re- 
duced according  to  circumstances  of  time,  place,  and  custom ; 
for  which  purpose  the  sword  of  justice  has  been  given  to  Bulers. 
Rom.  13.  1.     Theft,  therefore,  which  at  first  was  only  punished 
by  restoring  fourfold  or  fivefold,  may  with  us  be  lawfully  punished 
even  with  death.     Not  that  the  crime  in  itself  is  more  heinous  or 
serious  than  it  originally  was,  but  because  property  in  things  is 
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among  us  more  precisely  possessed  and  divided  than  of  old,  and 

if  it  be  not  checked  by  greater  and  heavier  punishments  in  this 

present  kicked  and  corrupt  time, 

Quo 

Vivitur  ex  rapto^  nee  hospes  ab  hospite  tutus, 

Non  sacer  d  genero,  fratrum  quoque  gratia  rara  est, 

no  one  would  be  sure  of  his  own,  especially  of  such  things  as  we 
cannot  very  well  protect  without  such  heavier  punishments ;  for 
instance,  cattle  in  the  fields,  agricultural  implements  on  the  plan- 
tations, and  the  like.  Who  could  live  free  and  secure  in  church, 
I  say  nothing  as  to  his  house,  if  ofienders  could  be  safe  from 
punishment  by  reference  to  the  laws  ?  For  which  reason  the 
people  of  Lombardy  were  the  first  who,  very  properly,  punished 
a  third  act  of  theft  with  death.  This  was  subsequently  adopted 
throughout  Italy,  Germany,  Spain,  and  other  neighbouring  coun- 
tries, as  may  be  seen  in  Jul.  Clar.  l.  ^.  sentent,  §  furtum,  w.  8. 
Menoch.  de  arb,  jud.  cos.  295.  7imn.  17.  dt  seq.  Alphons.  de 
Azevedo.  ad  constit.  Reg.  Hispan.  lib,  8.  tit.  11.  I.  7.  num.  91.  d* 
seq.  Peinlich  Hahgerigt  of  the  Emperor  Charles,  anno  1580  and 
1582,  art.  159.  Damhoud.  prax.  criminal,  cap.  112.  num.  88. 
Joan  i  Sande.  lib.  6.  tit.  9.  dejin.  9.  After  the  example  of  which, 
ordinary  thieves  are  with  us  punished  for  the  first  time  with 
whipping  and  banishment,  for  the  second  time  with  whipping, 
branding,  and  banishment,  and  the  third  time  with  being  hanged 
on  a  gibbet  until  death  ensues.  But  robbers  are  punished  for 
the  first  time  with  death  by  means  of  the  cord.  Housebreaking 
and  theft  accompanied  by  violence  are,  on  account  of  the  malice, 
punished  for  the  first  time  with  death,  according  to  the  placaat 
of  16  Decemb.  1695 ;  19  July,  1607,  art.  11. ;  19  March,  &  16 
&  17  Septemb.  1614,  art.  2.  8.  But  this  punishment  is  mostly 
mitigated,  and  a  person  is  seldom  condemned  to  death  for  simple 
theft  (d).  arg.  I.  16.  D.  de  poen.     See  Damhoud.  proa;,  crim.  c. 


(d)  The  author  is  here  speaking  of 
simple  theft  {simplex  furtum)  as 
opposed  to  qualified  theft,  which  is 
accompanied  by  violence  or  house- 
breaking, and  is  certainly  by  way  of 
warning  punished  with  death.  But 
there  is  yet  another  division  of  theft 
known  to  the  jurists  by  the  terms 
open  and  secret   {mani/ettum  et 


nee 


mani/esium) ;  the  former  arises  where 
one  is  caught  either  with  the  thing 
stolen,  or  taken  in  the  act ;  the  latter 
where  the  offender  is  proved  to  be 
the  thief,  he  having  alrcad}'  carried 
the  thing  to  the  place  to  which  he 
intended  to  take  it.  Moreover,  the 
question  here  suggests  itself  to  me, 
and  it  has  often  been  the  subject  of 
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112.  Gudelin.  de  jure  Soiiss,  lib.  6.  cap,  19.  <f  lib.  3.  cap.  13. 
rers.  sed  obserr.  Zvpae.  notit.  jur.  Belg.  tit.  de  furt,  Perez. 
Cod.  eod.  num.  3,2.     Consult,  d:  Advys.  part.  1.  cons.  321. 

§  4."  The  stealers  of  children,  who  deprive  parents  of  their 
children,  and  carry  them  away  with  the  intent  of  never  restoring 
them  again,  were  first  punished  less  severely,  but  by  the  later 
Koman  Law  they  are  punished  with  death.  I.  nit.  D.  dc  I.  fur. 
Cod.  ad  leg.  Fab.  de  Plagiar.  This  agrees  with  the  civil  law  of 
Moses.  Exod.  24.  7.  d'  21.  26.  This  is  strictl}'  followed  in 
Germany  according  to  the  testimony  of  Carpzovius,  prax.  crim. 
part.  2.  quaest.  83.  num.  90.  d'  seq.  In  these  countries  the  punish- 
ment appears  to  be  uncertain,  and  is  very  much  left  to  the  dis- 


legal  speculation,  whether  he,  who 
has  acted  as  look->out  to  a  gang  of 
burglars  and  robbers,  is  to  be 
punished  with  death  ?  Not  knowing 
what  others  have  written  on  this 
point,  I  will  follow  my  own  opinion, 
and  accordingly  I  thiuk  that  to  such 
an  one  the  punishment  of  simple 
theft  will  be  wrongly  apphed,  for 
justice  forbids  that  like  offenders 
should  not  be  punished  alike.  Let 
it  not  bo  said  he  has  not  committed 
violence  or  housebreaking,  and  there- 
fore is  not  in  the  same  position  as 
the  other  offenders ;  for  not  merely  is 
such  a  contention  very  detrimental 
to  society,  and  exempts  the  greatest 
rogues  from  punishment,  but  the 
contrary  is  also  oTident,  that  he  is 
indeed  the  greatest  accomplice  if  not 
the  chief  cause  of  the  violence  or 
burglary  committed,  and  therefore 
stands  in  the  same  position  as  the 
others;  for  the  placing  of  a  watch 
or  look-out  shows  that  the  others 
were  in  great  fear  of  just  apprehen- 
sion, and  without  such  look-out 
they  would  veiy  probably  not  have 
carried  out  their  evil  intent.  Hence 
I  consider  him  as  a  principal  cause 
of  the  crime.  Again,  he  who  stood 
on  guard  is,  with  respect  to  tho 
deed,  by  no  means  the  least  bold; 
he  is  first  exposed  to  detection,  and, 
by  his  warning,  the  others  not  in- 


frequently escape  their  just  punish- 
ment, and  accordingly  he  is  without 
doubt  an  accomplice.  Why  then 
ought  we  to  absolve  such  an  one 
from  qualified  theft  and  condemn  the 
others  to  the  just  punishment  of 
death  ?  An  ignorant  practitioner 
may  perhaps  at  one  time  or  another 
have  replied,  the  law  only  speaks  of 
house-breaking,  and  that  has  not 
been  committed  by  such  a  person; 
but  this  is  immaterial,  for  in  law 
and  practice  it  can  admit  of  no 
doubt  that,  under  the  circumstances 
above  mentioned,  the  will  has  often 
and  rightly  been  taken  for  the  deed, 
and  he  accompanied  the  others  for 
the  purpose  of  committing  burglary 
and  assisted  them  in  it.  Merely  to 
regard  the  letter  in  this  case,  and  to 
ascribe  to  the  legislator  an  unreason- 
able intention  and  perfect  ignorance 
of  the  doctrina  imputationis,  is  really 
too  absurd  that  it  should  require 
any  further  regulation  or  proof  from 
me.  A  few  erroneous  examples  can- 
not weaken  the  strength  or  sound- 
ness of  my  argument.  [See,  as  to 
principals  in  the  second  degree  and 
accessories,  Moorman,  hk,  3.  ch.  5. 
This  writer,  as  might  have  been  ex- 
pected, answers  the  question  dis- 
cussed by  Decker  in  this  note  in  the 
aflarmative,  p.  383.  See  also  v.  d.  Berg. 
Neerl.  Advb,  volA,  con9.  216.— Tr.]. 
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cretion  of  the  judge  on  account  of  the  varying  chxumstances ;  so 
that  if  it  does  not  clearly  appear  that  the  same  was  committed  in 
order  to  illtreat  the  children,  or  never  to  restore  them  again,  this 
crime  is  seldom  punished  more  severely  than  with  whipping  and 
branding.  See  Groeneweg.  de  leg.  ahrogat.  ad  §  10.  Inst,  de  pub, 
jitdic. 

§  5.  They  who  steal  cattle,  sheep,  or  horses,  are  punished  for 
a  first  offence  with  the  gallows,  and  their  property  confiscated. 
Placaat  of  the  States  of  Holland,  26  Decemb.  1595,  and  19  March, 
&  16  &  17  Septemb.  1614,  art.  3.  and  8  July,  1651,  because  cattle 
in  the  fields  cannot  be  kept  safe  except  under  the  heaviest  pun- 
ishment. See  Damhoud.  praoc.  crim.  cap.  116.  num.  1.  Christin. 
voL  4.  decis.  208.  7ium.  4.  Zypae.  notit.  jur.  Belg.  de  abigeis.  d 
Perez.  Cod.  eod.     Sande.  lib.  5.  tit.  9.  dejin.  9.  (<?). 

§  6.  They  who  have  stolen  or  damaged  agricultural  instruments 
and  implements  in  the  field,  are  likewise  punished  more  severely 
than  others,  arg.  I.  agricultores.  Cod.  quae  res  jngnori  obllgari ; 
and  so  also  they  who  have  stolon  anything  from  any  mills, 
pile-works,  sluices,  bridges,  ploughs,  waggons,  and  the  like, 
are  punished  by  Placaat  of  the  States  of  Holland  of  16  &  17 
September,  1614,  against  thieves  and  theft,  art.  3.  with  death  and 
confiscation  of  property. 

§  7.  Those  who  by  night  had  lopped  off  or  cut  another's 
trees,  we  have  seen  publicly  beaten  over  the  head  with  one  of  the 
cut-off  trees.*  arg.  tot.  tit.  D.  arbor,  furt.  Caesar.  And  hy  Placaat 
of  the  Emperor  Charles,  30  June,  1646,  it  is  commanded  that 
they  who  by  night  or  other  unreasonable  time  rob  or  steal  the 
fruit  standing  in  the  fields,  shall  be  punished  with  death.  But 
by  the  States  of  Holland,  18  July,  1608,  and  8  July,  1661,  the 
same  was  prohibited  under  lesser  corporal  punishment  at  dis- 
cretion. So  that  he,  who  finds  anyone  in  his  land  busy  stealing 
the  crops,  may  drive  him  out  even  by  wounding  his  person  (/). 

§  8.  Garden  thieves,  who  jump  over  the  ditches  or  climb  over 
the  fences  in  order  to  steal  fruit  from  the  trees  or  in  the  ground, 

(c)    Vid.  d.  Voet.   ad  tit.  D.   de  Qu^ien  v.  Heikeriy  Buoh.  Bep.   1874. 

ahigeig.  num.  uU.  p.    142.     Queen    v.   i/tm,    1.    Buch. 

*  [This  would  be  an  instance  of  E.  D.  0.  Eep.  93.-— Tr.] 

maliciom  injury  to  property,  which  is  (/)  Vid.  DD.  od  tit.  D.  arh.  furt. 

a  crime  by  Boman  Dutch  Law.  Vid.  Caesar, 
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are  mostly  whipped  and  banished  at  discretion,  arg,  L  82.  §.  1.  D. 
de  flirt.  I.  27.  §  25.  (t  seq,  D.  ad  I.  Aquil.  See  also  Placaat  of  the 
States  of  Holland,  8  July,  1651. 

§  9.  Pickpockets  are,  on  account  of  the  smallness  of  the  theft, 
mostly  whipped  and  banished,  arg.  I.  7.  D.  extraord.  criminib.(g). 
Vagabonds  and  vagrants  are  confined  on  bread  and  water,  and 
driven  from  the  country  by  virtue  of  the  placaat  against  gipsies, 
lepers,  beggars,  vagabonds,  vagrants,  first  issued  by  the  Emperor 
Charles,  7  Octob.  1531,  and  renewed  by  the  States  of  Holland, 
21  July,  1583 ;  13  Octob.  1586 ;  4  May,  1588 ;  16  Decemb. 
1595  ;  9  March,  1614 ;  4  March,  1636 ;  and  12  May,  1649.  See 
Damhoud.  prax.  criminal,  cap.  112.  num.  53. 

§  10.  Incendiaries  are  among  us  generally  strangled,  their 
faces  scorched  with  flaming  fire,  and  their  bodies  placed  on  a 
wheel,  according  to  the  testimony  of  Groeneweg.  de  legib.  dbrogat. 
ad  I.  28.  §  12.  D.  de  poenis.  By  others  the  written  laws  are 
strictly  followed,  according  to  which  they  are  burnt  with  fire.  L 
28.  §  12.  D.  de  poenis.  I.  10.  D.  ad  leg.  Cornel,  de  Sicariis.  I.  9.  D. 
d^  Incend.  ruin.  <t  nauf.  See  Damhoud.  prax.  crim.  cap.  105. 
Anton.  Math,  de  criminib.  ad  tit.  5.  lib.  8.  D.  cap.  6.  db  7.  (A). 

§  11.  A  like  punishment  is  also  inflicted  on  those  who  mali- 
ciously cut  open  the  dikes,  so  that  the  water  flows  over  the  land. 
I.  unic.  Cod.  de  Nalj.  aggerib.  non  rumpend.  But  with  us  the 
same  is  punished  less  severely  and  according  to  the  circumstances 
at  discretion ;  such,  however,  that  on  account  of  its  gravity  the 
punishment  may  be  extended  to  death  and  confiscation  of  all 
property.  See  Damhoud.  prax.  crim.  cap.  106.  Plac.  of  the 
States  of  Holland,  23  November,  anno  1675. 

§  12.  They  who  willingly  and  knowingly  conceal  and  harbour 
thieves,  are  by  the  Placaat  of  16  Decemb.  1595,  and  14  March, 
1614,  art.  4.  punished  like  the  thieves  themselves,  but  this  is  not 
strictly  observed,  and  they  are  punished  somewhat  less  severely 
according  to  the  circumstances  of  the  case ;  ut  recte  docet,  Menoch. 

{g)  Conf,  Oah-ini  lexicon,  pag,  m.  (h)   They    who    cause    shipwreck 

821.    Farther,  all  fraudulent  dealing  stand  in  the  same  position.     Con/. 

is    included  under  the  crimen  steU  A  A,  mox,  cit.  ad  tit,  J),  inc.  ruin. 

lioTiaius,  OS  to  which  we  may  refer  to  lumfr,    [See,  as  to  Arson,  Moorman, 

the  eminent  Voet  and  Huber,  ad  tiU  bk.  3.  oh.  1.— Tb,] 
/>.  stellifjnatM, 
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efe  arb.  jud.  cos.  348.  Farinac.  criviin.  quaest,  80.  n,  94.  96. 
Gomes,  resolut,  torn,  3.  c.  3.  n.  6.  The  same  practice  is  followed 
as  regards  those  who  knowingly  purchase  the  stolen  property  at  a 
trifling  price.  See  Damhoud.  prax.  cmn,  cap.  119.  Plac.  19 
March,  1614.  Such  an  one  was  on  the  18th  October,  1652,  not- 
withstanding his  being  of  good  family  and  lionest  parents,  pub- 
licly whipped  at  the  Hague  ;  in  accordance  with  the  old  saying, 
Den  Heelder  is  so  goed  als  den  Steelder,  i.e.  the  receiver  is  as  good 
as  the  thief  (t).* 


(«)  See  Moorman,  over  de  misdaden, 
hk  3.  cap.  4.  per  tot,  [For  full  in- 
fonnation  as  to  theft,  the  reader  is 
referred  to  Aanhangsel  tot  BegtBgeleerd 
^oordenboek  of  Kerateman  in  vtrh, 
I^itfstal,  and  Moorman,  over  de  mis- 
^den,  pp.  309-78.— Tr.] 

*  [^Receimng  stolen  goods,  hnoioing 
l^ra  to  have  been  stden^  ia  considered 
Ui  Bonth  Africa  as  a  distinct  and 

BuUtantive  crime.  In  Reg,  vs.  Turpin 


<k  Blake,  Roscoe  Bep.  103,  the  Su- 
premo Court  of  tho  Cape  Colony  held 
that  a  prisoner  indicted  for  theft 
cannot  bo  convicted  as  an  accossDiy 
after  tho  fact.  3o  it  is  an  indictable 
offence  to  compound  the  fr'.me  of 
theft.  1  Buch.  App.  Ca.  205.  Queen 
TS.  Thomas;  or  any  ether  crime  the 
punishment  for  which  is  not  a  mere 
fine.    /5.— Tr.] 
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Sect. 

1.  Obligation  arifiing  quMx  ex  de- 

lido, 

2.  Liability  of  bim  out  of  whose 

house  anything  is  thrown  or 
poure<l. 

3.  Liability  of   a  shipmaster,  or 

owner  of  an  inn,  to  his  pas- 
sengers or  guests. 

4.  Whether  a  surgeon  or  medical 

man  is  liable  for  unskilfulness 
in  his  art. 


Sect. 

5.  A   wagoner   racing  with    his 

wagon. 

6.  How  compensation  is  to  be  made 

by  him  whose  animal,  horse, 
dog,  pig,  &c.,  causes  any  da- 
mage. 

7.  Of  the  liability  of  him  whose 

ship  runs  another  ship  down. 

8.  Of  the  rule  of  the  road  where 

two  wagons  meet  each  other. 


§  1.  Obligation  qiuiBi  ex  delicto  arises  either  through  the  act 
of  those  whom  we  have  in  our  power  or  service,  or  through 
damage  caused  to  another  by  our  property,  tot.  tit  Inst,  de 
oblig.  quae  qunsi  ex  delict.  For  this  we  are  obliged  to  make  com- 
pensation, as  if  we  had  caused  the  damage  om*8elves ;  but  are  not 
liable  to  punishment,  which  is  not  extended  beyond  the  person  of 
the  wrong-doer.  I.  26.  D.  de  poenis  (a) ;  as  we  have  more  fully 
shewn,  ante,  Book  IV.  chap.  2.  §  7.  et  seq. 

§  2.  We  are  by  the  act  of  another  bound  to  compensate  the 
injury  which  any  one  has  suflfered  in  his  person,  or  his  clothes,  or 
otherwise,  through  whatever  has  been  thrown  or  poured  out  of 
our  house  by  one  of  our  household,  tot.  tit.  D.  de  his  qui  effud. 
§  1.  Instit.  de  ohligat.  quae  quasi  ex  delicto.     Because  every  on 


(a)  Unless  a  command  or  mandate 
was  given  by  us.  See  the  notes, 
ante,  ch,  34.  §  4.  It  may  further  be 
observed,  that  jure  hoditrno  the  ac- 


tion for  theft  lies  at  suit  of  tho 
county  alone,  and  private  indiyidiials 
have  the  action  for  compensation 
eive  ad  id,  quod  iniercBt, 
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must  be  responsible  for  the  act  of  his  household,  and  those  whom 
he  employs  in  his  service,  and  for  whatever  they  do  in  such 
service,  arg.  %fin.  Inst,  de  ohUg.  qitae  ex  delicto  (6). 

§  3.  So,  likewise,  a  shipmaster  and  innkeeper  must  compensate 
and  make  good  the  damage  which  the  travellei*s  have  suffered  to 
property  brought  into  the  vessel  or  inn,  and  accepted  by  them, 
whether  the  damage  be  caused  by  their  employes  or  servants,  or 
even  by  the  other  guests  and  travellers  allowed  in  the  ship  or  inn. 
7.  et  tot.  tit.  D.  Naut.  Coupon.  Stab,  et  tit.  Furti  advers.  nantas. 
We  have  discussed  this  liability  more  fully  ante,  chaj)ter  2.  §  10.* 
Whether  a  judge  or  advocate  is  hable  for  negligent  conduct,  even 
as  for  a  crime,  has  been  considered  ante,  chaj)ter  33.  §§  10.  11. 

§  4.  But  is  a  physician  or  master  of  medicine,  who  has  through 
negligence  and  ignorance  given  any  one  some  medicine  to  take, 
which  has  injured  him  or  caused  his  death,  to  be  punished 
for  the  same  ?  Some  are  of  opinion  that  as  this  can  seldom  be 
detected,  and  his  misdeeds  are,  as  it  were,  covered  with  the  earth, 
the  punishment  of  such  an  one  has  fallen  into  disuse,  although  by 
law  he  is  liable,  and  may  be  punished  at  discretion,  arg.  §  7.  Inst, 
de  leg.  Aquil.  junct.  I.  1.  §  1.  D.  de  var.  et  cxtraord.  cognito.  See 
Damhouder,  prax.  crim.  cap.  77.  num.  28. 

§  5.  A  wagoner,  racing  and  wpimding  any  one,  forfeits,  besides 
compensation,  his  wagon  and  horses,  without  the  officer  being 
able  to  compromise  it,  but  Ihey  of  the  Chamber  of  Accounts  may 
do  so  ;  and  if  any  one  is  killed  he  will  obtain  remission.  See 
Papegay.  pag.  481.  We  are  liable  to  make  compensation  through 
our  property,  whether  animate  or  inanimate,  as,  for  instance, 
through  our  cattle,  horses,  dogs,  pigs,  ships,  wagons,  &c. 

§  6.  He,  whose  animal  causes  damage  to  another,  must  make 
compensation  or  deliver  up  the  animal  for  the  same.  §  8.  11. 
Instit.  si  quadnip.  pauper  fecisse  dicatur,  I.  8.  §  1.  D.  eod.  I.  39.  I>. 
ad  I.  AquiL     Costal,  in  1. 1.  I),  eod.     But,  if  the  animal  be  wild 

(b)  See  ante,  hk,  4.  ch,  2.  §  8.  and  master  is  not  in  general  liable  for 

the  note  to  §  7.    So  likewise  if  any  the  act  of  bis  senant  beyond  the 

one    has    anything    projecting    or  amount  of  the  unpaid  hire.     Grot. 

hanging  over  the  public  way,  and  3.  38.  8.  escept  where  the  seivant 

the  same  should  fall,  the  damage  has  acted  within  the  scope  of  his 

caused    thereby    will    be    for    his  employment. — Tb.] 
account,  as  having  been  caused  by         *  [(7/*.  v.  d.  Kee83ol,Th.  811. — Tr.] 
his  means  or  carcl'  ssness.     [But  a 
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b}'  nature,  or  otherwise  of  a  mischievous  propensity,  as,  for 
instance,  a  dog  accustomed  to  bite,  or  a  horse  accustomed  to 
kick,  or  the  like,  the  owner  will  be  liable  to  make  full  compensa- 
tion for  the  damage  done,  without  being  able  to  get  off  by  giving 
up  the  animal.*  l.  40.  L  41.  D.  de  aediliL  Edict.  §  1.  InstiL  si 
quadr.  paup.  fecisse  dicat.  And  if  an  animal  be  found  on  another's 
land,  it  may  be  placed  in  a  pound  or  enclosure  appointed  for  the 
purpose,  until  its  owner,  upon  payment  of  the  damage  and 
expenses,  releases  it  therefrom.  Grot.  Introd.  bk.  3.  ch.  38.  n.  14. 
Z\pae.  notit.  jur.  Belg.  ad  leg.  Aquil.  vers,  peais.  See  Hand- 
vesten  of  Kenmerland,  p.  m.  204.  Stutntes  of  Rhinehtid,  art.  138. 
Statutes  of  Voom,  art.  76.  et  seq.  (c). 


*  [Vid.  SJuard  vs.  James^  Bucb. 
Bop.  1876,  p.  101 ;  Cer/onteyn  vs. 
Petersen,  ih,  103  ;  le  Roex  ys.  Fichf 
Buch.  Rep.  1879,  p.  25.  The  rule 
that  the  owner  of  a  dog  is  liable  for 
the  injuries  caused  by  it  to  another 
person's  animal,  whether  or  not  he 
knew  of  his  dog's  vicious  propensities, 
must  be  taken  with  the  liuiitafion 
that  the  animal  injured  was  lawfully 
at  the  place  where  it  was  injured. 
Drummond  vs.  Searle,  Buch.  Rep. 
187!),  p.  8.  In  order  to  entitle  a 
person,  who  has  been  bitten  by  a 
dog,  to  obtain  damages  from  the 
owner  thereof,  it  is  not  necessary  to 
prove  that  the  owner  know  the  dog 
to  be  ferocious.  Vtlj'oen  vs.  Qraham, 
3  Roscoe  Rep.  49.— Tr.] 

(c)  Vide  latiuB  Vitriar.  ad  J,  pag, 
HIS,  et  seq.  who  rightly  observes  that 
the  actio  de  jKiuperie,  or  claim  for 
compensation  of  damage  caused  by 
an  animal,  is  not  taken  away  by  the 
ISGth  and  \oOth  art.  of  the  crim. 
ordwi.  of  Charles  V.,  because  these 
articles  merely  mention  the  penal 
and  extraordinary  action,  without 
considering  the  civil  remedy.  I  say 
the  ciml  in  contradistinction  to  the 
criminal^  for  the  said  claim  for  com- 
pensation proceeds  ex  jure  naturae, 
and  is  properly  speaking  only  con- 
fiimed  by  municipal  law,  for  a 
philosophical  mind  need  but  regard 


the  causa  raorctlis,  or  moral  cause  of 
the  damage  done,  to  satisfy  itself 
that  there  is  no  absurdity  in  obliging 
him  to  make  compensation  whoae 
animal  has  caused  the  damage,  or 
who  has  excited  and  goaded  it  on  to 
the  damage  of  another,  any  more 
than  allowing  the  owner  of  a  house, 
out  of  which  anything  is  thrown, 
to  be  sued  specie  aciimiis  legis  Aqui^ 
liae  for  compensation  in  damages. 
**  II  rCy  a  point  de  doute  {cc/mme  dit  le 
savant  de  Puffend.  D.  de  la  N.  It'v.  3. 
cJiap.  1.  §  6.)  qu^un  mattre  ne  sort 
responsable  du  dommage  que  ses  h^tes 
causent  non  seulement  par  sa  negligence^ 
comme  quand  il  les  laisse  ^chapper^  ou 
par  sa  malicCy  comme  quand  il  le-s 
irrite  lui-mime;  mats  encore  loraqu^ellea 
sont  uniquement  poussees  par  leur 
ferocite  naturelle  ou  par  un  mmive" 
ment  ordinaire.  Car  il  falloit  ou  ne 
pas  mmrrir  de  tels  animauxy  ou  lea 
garder  si  hien  qu'ils  ne  pussent  /aire 
du  mal  d  personne.^^  But  whether, 
by  our  Dutch  liaws,  the  owner  can 
escape  further  liability  by  giving  up 
the  animal  {noxae  dando  animal),  or 
is  bound  to  make  full  compensation, 
is  not  without  reason  a  matter  of 
doubt  with  many.  That  he  may 
escape  furthei*  liability  by  giving  up 
the  animal  is  the  opinion  of  Grotius. 
Iivtrod,  bk.  3.  ch.  38.  §  10.  and  proved  by 
reference  to  local  laws  by  the  jurists 


\ 
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§  7.  He  whose  ship  runs  down  another  ship  if  he  could  have 
prevented  it,  or  the  collision  was  caused  by  his  neglect  or  fault, 
must  pay  all  the  damage.  L  29.  §  4.  D.  ad  leg.  Aquil*  but  if  it 
has  been  brought  about  by  a  storm,  bad  weather  or  otherwise, 
without  any  fault  on  his  pai*t,  the  damage  on  both  sides  will  be 
borne  by  the  shipmasters,  each  for  the  half.  Placaat  of  the 
Emperor  Charles,  1551,  art.  6.  of  King  Philip,  1563,  tit.  ran 
Schepen  die  elkander  beachadigen.  Wisbuy,  fnaritime  law,  art.  27. 
48.  49.  50.  &  71.  West,  cappel  art.  16.  Neostad.  decis.  48.  49. 
Coren.  ohserv.  40.  num.  1.  db  obaerv.  ult.  [and  this  without  any  dis- 
tinction whether  the  damage  was  caused  at  sea  or  upon  inland 
waters,  that  is  as  regards  the  damage  to  the  vessels  themselves; 
but  with  respect  to  the  damage  to  goods  on  board  the  shix^s,  there 
is  this  difference  between  voyagers  abroad  and  within  the  country, 
that  among  the  former,  the  damage  is  likewise  equally  divided, 
but  not  among  the  latter.  See  the  tract,  entitled  Adrysen, 
certificatieii  et  Getvysden,  concerning  the  compensation  of  damage 
to  inland  voyagers.  Bell,  jurid.  pag.  331.  And  the  amount  of 
half  the  damage  to  the  ship,  which  caused  the  collision  or  loss  at 


in  the  ohservaiien  ad  Orot.  vol.  2.  6b», 
94.  to  wbicli  we  may  add  that  tlie 
noacale  judicium  has  nowhere  been 
abrogated  (as  far  as  I  am  aware^  in 
our  laws  or  customs  ei  servandum 
esse    esc    aequo  et   bono,   exisiimavere 
plures    VV.   DD.  conf.   P.   Voet   ad 
Inst.  p.  483.  except  where  the  animal 
was  infuriated  by  the  owner,  or  its 
mischievous    propensity    known    to 
him,  when  there  exista  mains  animus 
or  great  carelessness  (on  his  part), 
and    hence,   according  to   law  and 
equity,  full  compensation  must  take 
place,   besides  judicial   punishment 
as  well.    To  make  an  exception  here 
in  the  case  of  dogs,  and  exclude  the 
owner,  whenever  such  animals  have 
caused  damage,  from  the  noxaJeJudi^ 
cium  is  (under  correction)  not  allow- 
able without  an  express  law  to  that 
effect;  and  this  is  not  contrary  to 
the  doctrine  of  Grotius,  luirod.  h.  t. 
§  13.  and  the  observations  thereon, 
vol.  2.  obs.  96.  for  these  speak  ftpocially 
of  the  case  where  a  dog  has  killed 


swans,  and  hence  we  can  at  the 
most  extend  the  same  to  the  killing 
of  noble  birds;  especially  as  the 
owner  of  a  dog  in  such  a  case  cannot 
bo  more  severely  punished  than  the 
owner  of  an  ox  or  other  animal. 
[Grotius,  however,  does  not  exclu- 
sively speak  of  swans.  The  full  text 
of  §  13.  reads  thus,  **  the  owner  of  a 
dog  that  has  killed  any  person's 
swans  or  other  birds  is  bound  to 
make  good  the  same,  and  it  will  not 
suffice  to  give  np  the  dog.*' — Tr.] 

•  [Jone3  vs.  Handle,  Roscoe  Bep. 
64.  Negligence  in  unmooiing  a  ship, 
so  as  to  cause  a  collision  with  another 
ship,  subjects  the  master  of  the  vessel, 
on  board  of  which  the  negligence 
has  taken  place,  to  an  action  for 
damages,  oven  though  it  might  have 
been  possible  for  thoso  on  board  of 
the  other  vessel,  by  tho  exercise  of 
superior  skill,  to  have  escaped  tho 
collision.  Sufferi  vs.  Laing,  "Water- 
moyer's  Eep.  p.  6. — Tr.] 
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sea,  and  of  the  goods  therein  at  the  time  of  the  accident,  must  be 
calculated  half  and  half  and  according  to  the  value  at  the  place  of 
destination  of  the  said  ship  and  goods.  Coren.  obs.  41.  vide  d 
supra  4  :  2  :  9.]  The  compensation  is  to  be  reckoned  of  every- 
thing which  was  actually  damaged  by  the  collision  of  the  ship 
and  no  further,  arg,  1,^1.  §  8.  D.  de  act.  empt. 

And,  therefore,  where  a  ceilain  ship  had  by  the  collision  of 
another  ship  been  rendered  unfit  for  sailing,  so  that  it  could  not 
remain  with  the  fleet,  and  was  within  48  hours  after  captured 
by  the  Dunkirk  pirates,  the  Supreme  Court  of  Holland  held  that 
the  owners  of  the  captured  ship  were  entitled  to  recover  from  the 
ship  which  had  caused  the  damage,  and  her  owners,  the  loss 
actually  sustained  by  the  collision,  but  not  further  or  other- 
wise. 31  Jul}',  1688,  between  Leendert  Brouwens,  proceeding 
as  plaintiff  in  arrest  and  princij>al  case,  against  Jan  Claasz, 
defendant  (rf). 

§  8.  So,  likewise,  wagoners  are  obliged  to  compensate  each 
other  for  the  damage  caused  by  their  driving  against  each  other's 
wagons.*  arg.  L  29.  §  2.  D.  ad  I,  Aq.  Hence  it  is  a  rule  among 
them,  that  they  must  make  way  for  each  other  in  time ;  to  wit, 


(d)  See  Groenewegen  in  the  notes 
to  Grotius  h,  t.  n,  18.  add.  ampl. 
Schorer,  ibid,  [and  v.  d.  Keeasel.  Th. 
812-21.-- Tr.]  and  especially  also  the 
remarks  on  maritime  law  in  the 
placaat  of  King  Philip  issued  31 
Oduh,  1563.  by  T.  V.  Glins,  pctg,  91. 
tt  seq.  and  likewise  the  Statutes  of 
Frn-alandy  hk.  1.  tit,  27.  and  Verwer. 
Neerl.  Zeertcht,  pag.  122,  et  seq.  Be- 
sides the  questions  worthy  of  con- 
sideration on  this  subject,  which  are 
mostly  discussed  by  Bynkershoek, 
quaest.jur,  priv.  lib,  4.  cap,  19.  <fe  22. 
there  yet  remains  this  one,  whether 
the  damage  caused  by  the  breaking 
of  the  cable  and  consequent  drifting 
of  the  vessel,  to  another  vessel,  is 
also  to  be  divided  equally  between 
the  two  vessels?  The  reason  why 
this  is  doubtful  lies  in  the  /.  29.  §  2. 
D,  ad  I.  Aquil,  which  according  to 
some  must  be  read  by  omitting  the 
adverb  non^  which  is  again  objected  to 


by  others.  Vid.  Stypmanni  jus  mari- 
timum,  p,  m,  581.  But  whatever 
trouble  many  learned  men  may  have 
given  themselves  in  the  interpreta* 
tion  of  this  lex,  I  think  it  clear,  with 
the  eminent  Straccha.  tract,  de  mer- 
catura,  pag.  413.  interpretandum  dtc^ 
turn  versiculum  ft  factum  in  eo 
ponendum  in  que  et  nauiarum  et  dcmini 
cessat  culpa/  but  regard  being  had 
to  our  customs,  we  may  safely  apply 
the  said  rule  also  in  this  case,  and 
assess  the  damage  half  and  half 
between  them.  The  reason  for  this 
custom  is  indeed  not  philosophical 
but  politic,  to  wit,  in  order  to  prevent 
fraudulent  practices.  Vid.  Alath.  de 
criminib,  pag,  142.  [add.  v.  d.  KeesseL 
Th.SV2.  A817.— Tr.] 

*  [Grotius,  3.  38.  12.  holds  that  a 
wagoner,  whose  horses  run  away,  is 
bound  to  make  compensation  even 
where  it  happens  without  his  fault, 
-Tr] 
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that  the  one  viho  has  not  yet  passed  the  half  of  the  road  and 
journey  from  one  place  to  another,  must  make  way  for  another 
who  has  already  driven  more  than  such  half  of  the  road  ;  so  like- 
^se  in  a  narrow  way  where  two  wagons  cannot  pass  each  other, 
the  one  who  has  done  the  lesser  part  of  such  way  must  make  room 
for  the  other  hy  going  back  to  a  place  where  they  may  pass 
each  other.  Otherwise  a  cart  must  always  make  way  for  a  wagon, 
tod  further  this  discretion  is  observed,  that  an  empty  wagon 
^usi  make  way  for  a  laden  one,  especially  at  harvest  time,  when 
the  wagons  come  out  of  the  fields  heavily  laden  with  hay  or  grain 
tod  cannot  very  well  get  out  of  the  road ;  so  likewise  a  common 
'''^agon  mostly  makes  way  for  a  coach  with  four  or  six  horses.  The 
damage  caused  by  not  following  these  rules  must  be  borne  by 
'iim  who  has  not  observed  them.  See  Nicol.  van  der  Hoog. 
***'^^ufar.  Jur.  21.  (e). 

/\i,j  v^^.  d.  Voet  in  Comment,  ad      leg*  aquil,  et  ampliss,    Huber.  Heed' 
j/  I  ^    ^*^'     naulae     caupones      endaagsche  Rechtagth  6.  h,  4.  cap,  per 

^fwUlarii  ut  rec.  reet,  jund.  tit.  ad      tot. 


\ 
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CHAPTEE    XL. 


OF  THE  MANNER  IN  ^'HICH  OBLIGATION  IS  DISCHABGED. 
AND  OP  PAYMENT,  COMPENSATION,  NOTATION,  AND 
ASSIGNATION. 

[GEOT.  ni.  39-44.] 


Sect. 

1.  Of  payment.     How  made  and 

proved. 

2.  Of  compensation  and  retention. 

3.  Of  acquittance  Ly  deliveiy  up 

of  the  documeLt.  How  to 
])ioceed  when  the  document 
is  lost  or  missing. 

4.  To  whom    payment    must    be 

made.  Can  it  be  made  to  a 
servant  ? 


Sect. 

6.  AVhether  payment  can  be  made 
before  the  due  date  ? 

6.  The  ci-oditor  must  demand  pay- 

ment from  the  debtor  at  the 
lattci-'s  house. 

7.  Of  acquittance. 

8.  Of  prescription  of  debts. 

9.  Of  novation. 

10.  Of  assignation. 

1 1.  Of  bills  of  exchange. 


An  obligation  having  by  all  proper  means  been  fully  confirmed 
and  acquired,  the  stipulator  has  a  right  to  performance  of  the 
same  (a).  AVhich  principally  consists  in  payment  or  satisfaction 
of  that  for  which  the  obligation  was  made.  tot.  tit.  D.  d-  Cod.  de 
solution.  Satisfaction  of  an  ordinary  debt  is  made  by  payment 
or  voluntary  rtlease  ;  and  in  crime  the  obligation  is  paid  by 
punishment  and  fine,  or  by  pardon  of  the  oficnce ;  which  we  will 
discuss  in  order. 

§  1.  The  payment  (b)  and  satisfaction  of  a  common  debt  must 


(cf)  But,  if  the  contract  be  bi- 
lateral, it  must  be  observed  that  no 
stipulator  can  claim  performance  of 
the  contract,  much  less  provision  of 
namptissemeut,  unless  he  is  able 
sufficiently  to  show  that  he  has  on 
his  part  fully  performed  that  to  which 


he  was  bound  ex  contractu.  Con/. 
DD.  ah  A.  in  notU  ad  mod.  proced. 
pag.  39.  cit. 

{b)  According  to  his  usual  custom 
Grotius  has,  Introd,  hk.  3.  ch.  39. 
§  7,  given  a  most  excellent  definition 
of  this  kind  of  satisfaction  of  debt. 
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be  precisely  of  that  to  which  the  obligation  binds,  whether  it  con- 
sists in  doing  or  giving  something.  {.  2.  §  2.  D.  de  reb.  credit. 
[Grot.  8.  39.] 

§  2.  Except  only  that  the  debtor  may  in  the  payment  bring  in 
by  wa}'  of  compensation  and  set-off  whatever  the  creditor  owes 
him  of  the  same  quality  and  value.  L  1.  D,  d-  L  4.  Cod.  de  com- 
pensat.  provided  this  appears  without  difficulty.  L  tdt  §  1.  Cod. 
€od.  d  ibi.  DD.  Which  set-off,  although  it  must  be  made  b}'  means 
of  exception  or  defence,  nevertheless  indeed  reduces  the  debt, 
and  has  the  effect  that  the  running  of  the  interest  is  thereby 
actually  reduced  and  stopped,  from  the  time  that  the  creditor 
commenced  to  owe  something  of  like  quality  and  obligation,  d.  L  4. 
Cod.  de  cofnpensat.  jnnct.  I.  4.  I.  11.  I.  12.  D.  eod.  Grot.  Introd. 
lib.  8.  cap.  40.  n.  10. 11.  Faber.  ad  Cod.  lib.  4.  tit.  28.  dejin,  4. 
Christin.  vol.  8.  dejin.  89.  num.  8.  dt  4.  (r). 


**  Payment  (he  says)  is  a  furnishing 
of  the  thing  which  any  one  owes, 
made  by  the  debtor  or  some  one  on 
his  behnlf,  provided  he  be  competent 
to  do  80,  to  the  creditor  who  is  com- 
petent to  receive  the  same."    That 
the  author  does  not  h.  I,  consider 
what  persons  are  competent  to  make 
and  receive  payment,  is  because  he 
has  already  discussed  the  capacity 
of  persons  to  contract,  aiUe,  chapter  2. 
It  may,  however,  be  aske  1  whether 
a  general  authorized  agent  cum  libera 
is  to  be   considered   competent   to 
make  payment  of  particular  debts  of 
the  mandator,  and  can  be  compelled 
thereto?      The  affirmative   of   this 
question  is  clear,  if  only  the  debt  be 
hquid  and  of  such  a  nature  that  the 
principal   was   under    any  circum- 
stances   obliged    in    law    to   make 
payment.    As  reason  for  this,  the 
following  may  (under  correction)  be 
mentioned.  Ist.  That  we  may  always 
improve  the  condition  of  others  even 
without  their  knowledge,   but   not 
moke  it  worse.     2nd.  That  the  law 
even  allows  one  as  negoiiorum  yestor 
to  pay  for  another,  against  his  con- 
sent, that  which  is  immediately  due 
in  the  public  interest,  e.g.  the  ran- 


som for  another's  child  or  father, 
&c.  vid,  I.  43.  />.  de  neg,  gest,  unless 
he,  fi*om  whom  this  is  claimed  back, 
has  also  been  reduced  to  want,  for 
then  the  rule  applies  expenme,  quaa 
guis  pietati$  intuitu  fecit,  non  repe- 
tuntur, 

{c)  Compensation,  or  set-off  of  debt 
against  debt,  is  divided  into  simpie 
and  conditional,  which  although  li- 
quid, like  the  former,  nevertheless 
requires  a  preceding  taxation,  and 
the  solution  or  reduction  of  the  debt 
takes  place  by  this  means  ipso  Jure, 
and  not  from  the  time  that  the  same 
is  pleaded  in  judicio  propter  cequi^ 
tatem ;  but  if  any  one  has  omitted 
to  plead  compensation,  he  will  do 
better  to  sue  for  payment  of  his 
claim  than  ask  restitution  of  what 
he  has  paid  condictione,  vid.  Titii  Jhs 
priv.  p,  654.  unless  this  neglect  be 
judicial,  in  which  case  compensation 
may  still  bo  made  in  exeaUione  or  on 
appeal,  vid.  Voet.  ad  Dig.  de  com- 
jensat.  n.  2.  Whether  compensation 
involves  an  admission  of  the  claim  is 
a  matter  of  doubt  with  many.  Prof. 
J.  Voet.  d.  tit.  7ium,  3.  maintains 
the  negative,  on  the  ground  that 
oompensation   is  considered   as  an 
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Hereunder  is  also  included  the  right  of  retention  or  Hen  of  that 
which  I  have,  or  obtain,  from  or  on  account  of  my  debtor,  until 
payment  or  compensation  of  what  he  owes  me.  arg,  L  tdt.  Cod. 
depositi.  Which  principally  happens  with  things  deposited  or 
entrusted  to  another,  upon  which  any  expenses  have  been  made, 
as  for  instance  material  given  to  anyone  to  make  up  into  cloth, 
stuff,  or  something  else  ;  which  stuff  so  made  up  may  be  retained 
and  set  off  against  the  wages  and  expenses  bestowed  upon  it. 
arg.  L  15.  D.  de  impens.  in  res  dotales  fact,  I,  26.  §  4.  D.  d^  con- 
diet,  indehiti.  1, 25.  d:  seq,  D.  de  procuratorib.  l,5de  dote  praelegat, 
I.  9.  §  2.  D.  de  acq,  ret,  donmiio.  L  5.  Cod.  de  rei  vindicate  This 
is,  for  similar  reasons,  extended  to  all  kinds  of  things  and  actions. 
arg,  tit,  cod,  Etiam  oh  chirographar,  pecuniam  pigmts  retineri 
posse.  This  right  is  also  enjoyed  by  shipmasters  and  carriers  for 
their  freight,   warehousing,    and   expenses   made.     Bald,    ad   L 


exception,  and  hence  the  I.  9.  D,  de 
except,  applies.  But  sound  sense 
teaches  me  that  the  contrary  is  time, 
80  long  as  there  is  nothing  to 
shew  that  the  counsel  of  defendant 
was  ignorant  and  stupid  enough  to 
rely  on  the  defence  of  compensation, 
without  instituting  a  proper  claim 
in  reconvention,  for  no  one  can  be 
considered  to  be  so  foolish  as  to 
throw  away  his  money  by  wishing 
to  set  off  a  liquid  claim  against  one 
which  is  null  and  has  no  existence, 
unless  in  the  case  of  fear  or  vio- 
lence, which  cannot  very  well  happen 
in  a  judicial  proceeding.  The  com- 
mon definition  given  by  Voet  /.  c. 
says  in  so  many  words,  compensntio 
est  debiti  et  creditt  inter  $e  contrtbutiOy 
I,  1.  J),  eod,,  and  therefore  neces- 
sarily involves  the  admission  of  the 
existence  of  an  ae3  alienum,  in  satis- 
faction or  reduction  of  which  the 
said  compensation  must  serve  tan~ 
quam  8oltUtom$  species,  I,  4.  Cod,  de 
compemat.  But,  if  the  compensation 
is  improperly  and  unjustly  opposed, 
the  condictio  will  certainly  come  into 
play.  It  is  moreover  permitted  to 
plead  oompensation  of  a  ceded  debt 


{^Smith  vs.  Howse,  2  Menz.  Rep.  77], 
just  as  on  the  contrary  compensation 
may  be  set  up  against  the  cessionary 
himself,  uii  late  docet  Audor,  in  Cens, 
for,  p.  1.  lib,  4.  f,  36.  n,  16.  et  «oy., 
where  he  fully  discusses  compensa- 
tion between  partners,  guardians 
and  pupils,  &c.  Lastly,  we  niig:ht 
also  have  considered  here  in  what 
cases  oompensation  ceases,  but  this 
has  already  been  discussed  by  Yoet, 
d,  t,  11.  lo.  et  seq.  and  Grotius,  In  trod, 
d.  t.  §  10.  Some,  however,  erro- 
neously maintain  that  no  compensa- 
tion takes  place  of  claims  which  are 
partly  illiquid,  for  this  cannot  destroy 
the  compensation  of  the  liquid  part, 
and  for  the  illiquid  jyart  of  the  debt 
or  claim  security  can  be  demanded. 
vid.  Yoet  ad  tit.  de  solutionihus,  n,  29. 
Although  compensation  is  a  destruc- 
tion of  the  debt  immediately  by 
force  of  law,  still,  in  legacies  the 
intention  to  compensate  is  never 
presumed  in  law  unless  this  is  clearly 
expressed  in  the  will,  vid,  HM. 
Consult,  vol,  6.  jp.  311.  [See  further 
on  compensation,  Pothier  on  Miga^ 
tions,  edit,  v,  d.  Linden,  vol,  2.  cH,  4.— 
Tb.] 
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vltim.  mnn.  1.  Cod.  commodati.  Coler.  de  procesaib.  execxiiivis. 
part.  1.  cap.  2.  num.  241.  Likewise,  also,  innkeepers  may  detain 
the  goods  of  their  lodgers,  and  take  away  the  upper  garment  for 
whatever  they  hare  spent.  Bald,  ad  I.  5.  num.  5.  Cod.  locati. 
Negusant.  de  pignor.  part.  2.  memb.  4.  num.  138.  Math.  Coler. 
de  process,  esecutir.  part.  1.  cap.  2.  num.  254.  So  likewise, 
advocates  and  pleaders  may  detain  all  documents  in  a  suit  until 
they  are  paid,  per  text,  d-  Gloss,  in  I.  12.  D.  de  ri  d-  ri  armata, 
I.  25.  in  Jin.  D.  de  procurator.  I.  14.  §  1.  D.  communi  dividundo. 
See  Andr.  Gail.  lib.  2.  observ.  12.  num.  5.  This  extends  even  so 
far  that  we  mBy  detain  the  property  of  a  third  party  for  expenses 
bond  fide  bestowed  upon  it.  diet,  legib.  See  Anton  Faber.  ad  Cod, 
lib.  3.  tit,  22.  defin.  15.  Joan  a  Sunde.  lib.  3.  tit.  15.  defin.  5. 
Radelant,  deds.  100.  (d). 

§  3.  Payment  is  proved  by  means  of  a  receipt  and  written 

acquittance  (given)  by  the  creditor ;  or  also  by  giving  back  to  the 

debtor  the  obligation  or  instrument,  and  his  having  possession  of 

the  same.  DD.  ad  L  Labeo  2.  D.  de  pact,  unless  the  creditor  can 

prove  the  contrar}',  for  although  the  do*cument  is  found  torn  or 

erased  in  the  possession  of  the  debtor,  it  does  not  (conclusively) 

follow  that  he  has  actually  made  payment,  for  it  may  have  got 

into  his  possession  without  the  knowledge  of  the  creditor,  who 

may  either  have  lost  it,  or  it  may  have  been  stolen  from  him,  and 

therefore  the  creditor  must  be  allowed  to  prove  the  contrary  if  he 

can.   /.  24.  D.  deprobat  vide  Costal,  ad  d.  I.  2.  D.  de  pact.  Angel. 

ad  §   hoc  amplius.   num.  10.  Instit.    quib.   mod.  tollitur  obligat, 

Ferrar.  inform,  libell.  in  act.  hypoth.  in  verb,  excejytionein  solutionis. 

d  ibi    Masuer.  in  ad  dit.    Lud.  Romain.  conseil  146.  num.  13. 

Petr.  Anchoran.  lib.  2.  quaest.  69.  lib.  2.  observ,  37.  num.  5.  6.  7. 

Nicol.  Everhard.  consil.  132. 

In  which  case  he  is  also  permitted  to  declare  on  oath  that  the 
writing  has  been  bond  fide  lost  or  is  missing,  whereupon  the 
debtor  must  grant  him  a  new  document,  under  security  that  the 
debtor  shall  not  be  held  liable  on  the  first,  if  it  should  afterwards 


(d)  The    Author    has    especially  all  right  of  retention  ceases  as  soon 

treated  the   right  of  retention    in  as  proper  security  de  solvendo  debiio 

Centura  forensi,  pt.  1.  I,  4.  cap.  37.  is  offered,     vtd.  Voet,  ad  Pandect, 

It  must,  however,  be  observed  that  d.  tit,  num.  uH. 
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be  found.    L  ulL  Cod.  de  fide  instrum,  l.  57.  D.  de  administraU 
tutor.    Andr.  Gail.  lib.  2.  observ.  37  (e). 

§  4.  Payment  must  be  made  personally  to  the  creditor  or  his 
authorized  agent,  otherwise  it  will  not  amount  to  a  discharge. 
Z.  ult.  Cod.  de  negat.  gest.  So  that  by  making  payment  to  the 
servant  of  anyone,  or  to  the  children  instead  of  their  parents, 
without  a  receipt  signed  by  the  creditor,  none  will  be  discharged. 
I.  34.  D.  4.  D.  de  solut.  unless  it  was  made  to  some  one  who 
in  trade  is  entrusted  with  the  shop,  cashbox,  or  the  pa^'ing 
and  receiving  of  money,  l.  7.  %1.  D.  de  instit.  act.  See  Guid. 
Pap.  decis.  173.  num.  3.  Ant.  Faber.  ad  codic.  lib.  8.  tit.  30. 
defin.  29. 

§  5.  Neither  may  we  make  payment  before  the  time  at  which 
payment  is  to  be  made  has  expired,  where  the  time  has  been  fixed 
in  favour  of  the  creditor,  for  until  that  time  the  rent  or  interest 
must  run  in  his  favour.  I.  38.  §  16.  I.  50.  I.  41.  §  41.  I.  137. 
§  2.  D.  de  verb,  obligat.  I.  70.  D,  de  solut.  unless  the  creditor  is 
willing  to  consent  thereto.  Hence  it  is  a  common  practice  that 
money,  nmning  at  interest  or  annual  rent,  cannot  be  redeemed 
except  after  three  months'  previous  intimation  and  notice,  or  of 
at  least  six  weeks  before  the  annual  day  of  appeai*ance,  or  it  will 
be  considered  that  the  time  has  been  extended  for  another  year, 
unless  it  was  expressly  agreed  that  the  redemption  might  be 
made  at  any  time,  in  which  case  we  may  even  between  such  times, 
after   similar    intimation   and    notice,   make   the   payment   and 


(«)  But  if  no  admission  of  the  debt 
takes  place,  quaeritur  whether  the 
existence  of  the  instrument  or 
writing  is  sufficiently  proved  by  the 
oathP  It  appears  to  me  that  if 
there  are  no  presumptions  or  other 
semi'plenae  prohationes  in  favour  of 
those  who  ought  to  procluce  the 
document  and  claim  any  right  there- 
on, the  said  oath  will  not  be  suffi- 
cient, and  the  negative  will  prevail, 
let,  because  this  oath  must  be  con- 
sidered as  suppletory ;  2nd,  that  the 
most  important  practitioners,  who  in 
case  of  doubt  are  of  authority,  rightly 
maintain  that  the  said  offer  of  oath 
although   all  the   requisites   exist, 


must  be  omitted  n  pars  adversa 
docuerit  aliter  de  veritaie,  vid,  N.  do 
Passoiibus  de  script ura  privata^  L  1. 
quaesL  20.  Accordingly  no  &emi^ 
plenae  prohationes  ami  conjectural 
existing,  and  no  suppletory  oath 
operating,  the  simple  negative  must 
also  be  sufficient.  But  if  such  admt^ 
niciUa  exist,  and  the  plaintiff,  more- 
over, being  a  reliable  and  credible 
person,  proving  the  casus  omissionis^ 
and  his  adversary  being  unable  to 
establish  the  contrary,  it  is  clear 
that  in  such  a  case  his  oath  will  cer- 
tainly decide  the  matter  in  his  favour. 
CVw/.  /.  pen.  Cod,  defide  instrum. 
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redemption,  provided  we  add  to  the  capital  the  interest  for  the 
time  that  has  elapsed. 

§  6.  He,  who  is  unwilling  to  make  payment,  may  also  be  com- 
peUed  to  pay  interest  for  non-payment.  I.  17.  si  ptipillo  D,  de 
muris.  But  this  does  not  begin  until  after  litiscontestation  or 
legal  demand,  for  the  debtor  is  not  obliged  to  pay  his  debt  at  the 
house  of  the  creditor,  but  the  latter  must  come  and  demand  it  at 
the  house  of  the  debtor,  unless  it  was  otherwise  agreed  upon. 
I.  18.  D.  de  constit.  pecim.  ti  ibi  Gloss.  <i  DD.  As  is  commonly 
done  in  annual  constituted  rents,  whereby  it  is  stipulated  that 
payment  shall  be  made  personally  to  the  holder  at  his  house  on 
the  due  date.  See  Pecc.  de  jure  sist,  van  besetten  ende  hand- 
opleggen^  cap.  9.  ninn,  2.  and  the  notes  thereon  (/). 

Besides  payment  and  the  just  performance  of  that  to  which  the 
contract  obliges,  an  obligation  is  also  determined  with  the  consent 
of  the  creditor  by  means  of  release,  novation,  and  assignation. 

§  7.  Release  is  of  two  kinds.  The  one  takes  place  actually, 
and  consists  in  a  promise  not  to  claim,  as  if  the  obligation  had 
in  reality  been  performed.  §  1.  Inst.  quib.  mod.  obligat.  toUitnr. 
iil.1.  D.  de  accept.  The  other  takes  place  by  implication  of  law. 
[Grot.  III.  4.  1.]  (g). 

In  this  manner,  according  to  the  Imperial  and  Canon  laws,  a 
householder  or  hirer,  who  by  reason  of  a  flood,  war,  fire,  or  other 


(/)  Con/.  Yromaas  de  foro  com^ 
peteniif  lib,  3.  cap.  11.  §  3.  and  the 
note  of  Middelant  thereon.  It  must 
farther  be  observed  that  by  reason 
of  the  l.  9.  D.  de  eo  quod  certo  Joco^ 
and  in  order  to  prevent  disputes,  it  is 
safest  to  express  by  stipulation  the 
place  where  the  payment  is  to  be 
made,  and  the  currency  in  which  it 
is  to  be  done.  Con/,  A.  in  Cen9.  /or. 
2.  DD.  ibi  alleg. 

{(f)  That  acceptilatio,  or  release,  and 
the  promise  not  to  claim,  or  pactum 
de  nan  pet^ndo,  are  of  equal  force  with 
M»y  as  both  of  them  destroying  the 
dobt,  is  beyond  doubt ;  but  whether 
the  simple  handing  back  of  the 
writing  destroys  the  debt  expressed 
therein  has  been  a  matter  of  much 


discussion ;  the  majority  of  writers, 
however,  affirm  upon  good  reason 
that  if  there  are  two  documents  and 
one  be  handed  back,  the  debt  will 
remain  in  full  force ;  just  as  on  the 
other  hand,  if  thore  be  only  one 
writing,  they  infer  that  there  has 
been  a  quasi-contract  of  the  extin- 
guishment of  the  debt,  which  I  would 
willingly  approve,  provided  only 
there  be  proof  that  the  document  was 
voluntarily  handed  back  (to  the 
debtor),  without,  like  some  do,  in- 
ferring this  from  the  mere  cancella- 
tion on  the  instniment,  and  upon 
that  ground  dispensing  with  the 
necessary  purgatoiy  oath  in  such  a 
case.  Con/.  DD.  ad  tit.  D.  de  ck- 
cepti/. 
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great  damage  to  the  property  hired,  without  any  fault  on  his 
part,  has  enjoyed  little  or  none  of  the  fruits,  will  be  entitled  to  a 
partial  or  total  remission  of  rent.*  {.  15.  §  1.  {.  si  merces.  L  25. 
§  I'is  major.  D.  locati.  L  licet,  8.  Cod,  eod.     See  Momac.  ad  d. 
L  15.  D.  &  Anton  Fab.  ad  d.  I.  8.  Cod.  locati,     Covarruv.  pracL 
quaest.  torn,  2.  cap.  30.  num.  1.  vers,  oh  rem  et  ibi  aUegat.   This  also 
takes  place  in  the  case  of  farmers  of  the  public  or  state  revenue. 
I.  forma.  §  1.  D.  de  censibus.      Bald,  ad  d.  L  8.  Cod.  locati. 
Cmvett.  consiL  94.  i^um.  3.    Especially  if  something  is  abolished 
which  was  stipulated  in  the  ordinance  or  conditions  whereupon 
the  farming  took  place.     See  also  Cons,  et  Advys,  {Rotterd.)  3rd 
vol.  cons.  105. 

§  8.  This  release  also  takes  place  by  prescription,  when  a 
certain  time  having  elapsed  the  debt  is  considered  as  paid  and 
satisfied.  I.  2.  Cod.  de  praescript.  30.  annor.  Grot.  lib.  3.  cap.  46. 
It  is  doubtful  after  what  time  this  prescription  takes  place  ;  and 
the  general  opinion  would  be  after  a  third  of  a  centur}*^.  Grot. 
ilnd.  num.  8.  Goris.  Adversar.  miscell.  cap.  9.  But  according 
to  the  Boman  Law,  after  thirty  years.  1. 3.  et  tot.  tit.  de  praescript. 
annor.  as  has  already  been  observed,  ante,  vol.  1.  bk.  2.  ch.  8.  §  7- 

The  Ordinance  of  the  town  of  Gouda  of  the  year  1607,  art.  99. 
provides  that  the  magistrates  shall  not  adjudicate  upon  any 
obligations  or  letters  bearing  interest,  which  have  not  been  acted 
on  for  thirty-three  years,  where  the  defendant  denies  the  ^ame 
and  declares  on  oath  that  he  has  satisfied  them.  And  by  the 
same  ordinance,  art.  96,  97,  if  the  holder  of  an  obligation  cannot 
prove  that  he  has  for  ten  years  demanded  the  same,  the 
defendant  shall  upon  his  oath  stand  acquitted,  and  the  magis- 
trates shall  not  adjudicate  thereon,  and  likewise  also  the  heirs  of 
him  who  executed  it,  if  no  payment  has  been  demanded  of  them 
for  two  years  after  his  death,  unless  the  holder  thereof  can  allege 
any  legal  excuse. 

All  money  fines  determine  within  a  year,  and  all  penalties  for 
smuggling  must  be  demanded  within  a  year.  Placaat  van  gemeene 
middelen,  4.  Septemb.  1603.  See  Cons,  cf  Advys.  vol.  3.  cons. 
116.  117.  and  ante^  vol.  1.  bk.  2.  ch.  8.  §  6. 

♦  [Ruhridge  v.  Hadley,  2  Menz.  Eep.  88.  Treaeurer- General  v.  Lox- 
touy  1  Juta.  Eep.  304.— Tb.] 
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§  9.  Novation  is  where  the  obligation  is  discharged  by  another 
obligation  being  made  in  its  stead,  whereby  the  first  obligation  is 
destroyed.  L  1.  D.  de  nor.  See  Mantic.  de  tadt.  et  amhig.  conv, 
1 17.  per  tot     [Grot.  8.  43.].* 

§  10.  Assignment  is  where  the  debtor  is  released  and  the 
obligation  satisfied  by  transferring  (to  the  creditor)  the  right 
which  he  had  upon  his  own  debtor,  which  is  commonly  called 
assignation,  I.  11.  Z).  et  L  ult.  Cod.  de  nov.  But  there  must  be 
a  clear  discharge  and  acceptance,  or  it  will  not  amount  to  a 
satisfaction,  according  to  the  saying,  assignation  is  no  payment. 
L  21.  Z).  de  novat,  et  de  legat.     [Grot.  3.  44.] 

Otherwise,  if  the  first  debtor  does  not  by  such  transaction 
appear  to  be  clearly  released  and  discharged,  it  will  amount  to  a 
mere  pointing  out ;  and  even  although  it  be  accepted,  the  first 
debtor  may  nevertheless  still  be  proceeded  against,  d,  I.  ult. 
Cod,  et  L  21  D.  de  novat.  Neostad.  Cur,  Holland,  decis,  38. 
Costuym,  of  Antwerp,  tit.  64.  art.  2. 

§  11.  Wherefore  among  us,  Bills  of  Exchange  do  not  release 
the  first  debtor,  until  after  they  have  been  satisfied.  Neostad. 
Supr,  Cur.  Holl.  decis.  12.  Costuym.  of  Antwerp,  tit.  55.  art.  4. 
We  have  already  considered  Bills  of  Exchange  in  Chapter  XXVII. 

Under  the  mode  of  satisfaction  some  include  payment  into 
Court,  but  improperly,  for  the  same  cannot  amount  to  satisfac- 
tion, so  long  as  it  has  not  been  so  pronounced  by  judicial 
sentence.  How  this  takes  place,  and  of  what  effect  it  is,  has 
been  considered,  antey  Chap.  XI.  (ft). 

•  [See  further,  on  the  subject  of         (h)  Add,  Nostr.  in  Cetis.  for.  p.  1. 
Novation,    Fothier    on    OMigcUionSf      lib.  4.  cap.  34.  <t  3d. 
edit.  V.  d.  Linden,  vol.  2.  ch.  2. — ^Tb.] 
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CHAPTER    XLI. 

OF  CESSION    OF  ESTATE,  LETTERS  OF  BESPITE,  OR  EXTEN 

SION  OF  TIME,   SURET£  DES  CORPS. 

[GBOT.  m.  51.] 

Sect.  Sect. 


1 .  Cession  of  Estate  defined. 

2.  How  and  by  whom  to  be  ef- 

fected. 

3.  Its  effect. 

4.  Of  S&rtte  des  Corp9. 

5.  Letters  of  induction  or  exten- 

sion of  time. 


6.  Whether   the  8&me  can  exist 

without  security. 

7.  Whether  and  wh^i  the  majority 

of  creditors  can  force  the  mi- 
nority to  agree  to  the  granting 
of  extension,  or  remission  of 
the  debt,  or  any  part  thereof. 


§  1.  Although  the  creditor  can  judicially  compel  his  debtor 
to  make  satisfaction  and  payment  of  his  debt,  the  latter,  who 
owes  more  than  he  can  pa}",  has  certain  remedies  wherewith  it  is 
permitted  him  to  defend  himself,  so  that  his  creditors  do  not 
press  him  above  his  means.  These  remedies  are  cession  of 
estate,  surety  de  corps,  letters  of  Respite  or  Atterminatioriy  that  is, 
extension  of  time  and  the  like. 

Cession  of  Estate  is  a  voluntary  surrender  of  all  one's  propert}^ 
for  the  benefit  of  his  creditors,  in  order  to  escape  imprisonment 
thereby,  L  1.  Cod.  qui  hon.  ced.  poss.  and  not  to  be  liable  beyond 
this  for  the  debts  above  his  means.  I.  7-  Cod.  eod.  L  4.  Z>.  de 
cessio.  honor.  §  ult,  instit.  de  actionibtis.     [Cens.  for.  4.  46.] 

This  remedy  was  still  unknown  in  the  time  of  Count  Floris ; 
for  in  the  Charters  of  Waterlaiid  of  the  3'ear  1288fpag.  17.  we 
find  that  a  person  having  judgment  against  him  and  not  paying 
within  two  weeks,  is  taken  in  custody  by  the  messenger,  and 
thereafter  handed  over  to  the  creditor  who  requires  him,  without 
doing  any  hindrance  to  his  body,  and  keep  him  mitil  he  has 
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paid,  or  otherwise  arrived  at  a  settlement.  And  what  is  said  in 
the  Arbitrary  Statutes  of  Amsterdam,  pag.  mihi  222,  is  also 
applicable  here.  **  Him,  whom  we  claim  for  debt,  we  shall  give 
bread  and  water,  and  not  wound  his  skin,  and  he  shall  lie  in  the 
lord's  prison,  and  he  who  desires  to  have  him  shall  provide  the 
bread  and  water,"  &c. 

§  2.  In  order  to  obtain  the  right  of  cession  of  Estate,  permis- 
sion and  letters  must  be  asked  of  the  Government  together  with 
a  committimusy  that  is  confirmation  to  the  magistrates  of  the 
place  where  the  petitioner  resides ;  and  if  he  lives  in  the  country, 
to  the  Court  of  the  nearest  inclosed  town,  before  whom,  the 
letters  having  been  granted,  the  petitioner  must  cite  all  his 
creditors  to  appear  and  witness  the  letters  obtained  by  him 
confirmed,  and  a  curator,  that  is  administrator  of  the  estate, 
appointed.  He  must  also  put  in  an  inventory  and  statement 
containing  all  his  debts  and  assets,  and  also  make  a  declaration 
on  oath  that  he  has  not  omitted  or  concealed  any  property, 
except  his  daily  clothes,  in  order  to  have  the  said  letters,  after 
due  inquiry,  confirmed  or  set  aside,  as  having  been  properly  or 
unduly  obtained.  See  Instructie  van  den  Hoogen  Road,  art.  23 ; 
van  den  Hove  van  HoUand.  art.  227.  Ampliatie,  art.  6.  Grot. 
Introd.  lib.  8.  cap.  51.  §  8.  Papegay.  p.  mihi  201  et  seq. 
Placaat  19  May,  1644.     Zypae.  notit.  jur.  Belg.  tit.  qui  bon.  ced. 

P088. 

No  cession  of  estate  is  granted  to  those  who  have  incurred 
debt  through  crime.  Z.  1.  §  Jin.  de  poenia.  I.  ult.  D.  de  in  jus 
vocando.  Christin.  vol.  8.  decis.  128.  num.  5.  19.  See  also 
Schneidwin.  ad  Instit.  de  action.  §  fin.  num.  19.  Papon,  lib.  10. 
tit.  10.  arrest.  8.  GriveU.  decis.  78,  and  Hugo  Grotius,  Introd. 
lib.  8.  cap.  51.  §  5,  who  adds  some  other  exceptions. 

So  likewise  not  to  those  who  conceal  their  property  mala  fide, 
and  are  unable  to  pay  on  account  of  fraud,  whom  we  generally 
call  bankrupts,  who  are  not  worthy  of  such  a  privilege,  arg.  I.  fin. 
de  Ms  quae  in  fraud,  creditorum,  and  are  mentioned  in  the  Plac. 
of  the  Emperor  Charles  of  7  Octob.  1532,  and  4  Octob.  1540. 
According  to  the  Boman  Law  all  women  were  ipso  jure  free  as  to 
their  person,  and  could  not  be  imprisoned  for  any  debt,  except 
arising  from  crime,  auth.  hodie  Cod.  de  exhibit,  reor.  But  this  is 
not  so  considered  at  the  present  day,  and  execution  is  granted, 
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together  with  detention  of  the  person^  against  a  woman  *  as  wdl 
as  against  a  man. 

Thus  the  Court  of  Holland  in  the  case  of  a  certain  woman  cf 
Enkhuizen,  who  having  obtained  letters  of  cession  was  at  the 
hearing  for  confirmation  thereof  accused  of  haying  acted  mak 
Jide,  ordered  her  on  the  9th  October,  1582,  to  be  inaprisoned.  See 
Neostad.  Supr.  Cur.  deds.  57-  Radelant.  Traject.  decis.  54.  num. 
6.  &  7.  Gudelin.  de  jure  novissimo.  lib.  5.  cap.  14.  vers.  ^cne. 
Zypae.  notit.  jur.  Belgic.  tit.  de  execut.  rei  jtid.  lib,  2.  ren.  $cd 
&  Annae  Robert,  rer.  judicat  lib.  2.  c.  7.  Bebuff.  ad  constit.  reg, 
de  literar.  oblig.  art.  11.  Gloss.  4.  in  Jin.  Periez.  ad  Cod.  de  cvstod. 
rerum.  num.  6  in  Jin.  Gutier.  practic.  quaest.  25.  Gomes,  ad  1. 6i 
Tauii.  num.  1. 

§  8.  This  cession  of  estate  having  taken  place,  the  debts  are 
not  entirely  extinguished  thereby ;  but  if  the  debtor  subseqnenitj 
becomes  possessed  of  means  he  will  be  obliged  to  make  payment 
with  what  he  can  necessarily  spare.     I.  4.  D.  de  cessione  bonorsm. 
§.  ult.  Instit.  de  action,  except  where,  besides  the  voluntary  ces- 
sion, he  has  suffered  some  disgrace,  in  which  case  he  will  be  con- 
sidered to  be   entirely  released.     Guid.  Pap.  decis.  343-    Bran. 
de  cessione  quaest.  8.  in  pr.  num.  6.    Georg  Tolosan.  Synt4igm. 
jar.  lib.  22.  cap.  8.  num.  7.  1. 13.  §  7.  D.  de  his  qui  not.  infam.  L  4. 
Cod.  ex  quib.  caus.  infamia  irrogator.  [I.  12.  et  seq.  D.  sol*  matrim. 
Vinn.  ad  §  ult.  Instit.  de  action,  n.  8.] 

As,  for  instance,  at  Leyden  and  Botterdam,  where  no  cession  o! 
'  estate  may  take  place,  unless  the  petitioner  soon  after  the  confir- 
mation thereof  appears  and  stands  before  the  town  house  in  his 
undermost  garments  for  three  successive  days,  at  a  spot  three  or 
four  steps  high,  each  day  for  one  hour ;  to  wit,  from  half-past 
eleven  until  half-past  twelve  p.m.  Octroy  to  the  people  of  Leyden, 
SO  July,  1501,  and  to  the  people  of  Rotterdam  granted  in  the 
year  1519.  [And  the  most  recent  creditors  are  preferred  before  ihe 
oldest,  with  respect  to  property  acquired  after  the  date  of  cession. 
Cons,  db  Advys.  vol.  5.  cons.  79.]t  {a). 

*  [Malcolm  y,  CampbeU^  £ach.Eep.  (a)  See  as  to  the  source  of  thisso- 

1875,  p,  85. — Tb.]  called  benefit  of  cession  the  d^erva- 

t   [By  the  Insolvent   Law,  pre-  tien  on  the  Ititrod.  of  GtoUmb,  voLt 

Tailing  throughout  S.  Africa,  cessio  ohs,  100.  and  further,  Yoet.  ad  &- 

bonorum  is  specially  abolished. — Tb.]  Pandect,  de  honor.  ce»$.  and  also  tan 
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§  4.  Otherwise,  if  the  debtor  has  a  hope  of  saving  his  estate, 
he  may  request  freedom  of  his  person  {vulgo,  surete  des  corps)  for 
a  period  of  three,  five,  six,  or  more  months,  in  order  not  to  be 
troubled  as  to  his  person  by  his  creditors  within  that  time.  See 
Kinschot.  in  tractatu  de  securitate  corporis  (b). 

§  5.  Or  otherwise,  letters  of  Induction  or  Attermination  may 
be  asked  from  the  Court  of  Holland,  that  is,  consent  to  an  ex- 
tension of  time  or  respite  for  the  period  of  five  years,  provided 
security  for  payment  be   given,  and  likewise   with  committinuis 


Zurck  i/i  Cod,  Bat,  tit.  cessie,  and 
Loenius.    decis.   94.     It  is  beyond 
doabt  that  in  1736  this  remedy  was 
still  employed,  since  by  the  Resolu- 
tion of  ^e  States  of  14  Septr.  of  that 
year,  a  salutary  provision  was  made 
on  the  subject,  to  the  effect  that  the 
commiUimus  of  the  letters  of  cession 
must  be  addressed  by  the  Supreme 
Court  to  the  judge  of  the  place  from 
which  the  petitioner  has  departed, 
within  a  year  from  the  time  of  his 
having  changed  his  domicile.     See 
Merula,   Man,   van  proced.  p,    775. 
The  .benefits  derived  by  the  applicant 
from  this  remedy  are  mentioned  by 
some  writers,  to  wit :  freedom  from 
unpriaonment,  but  this  benefit  is  lost 
^)y  a  ample  objection,  which  is  to  be 
uftorwards  proved,  that  he  has  pro- 
ceeded mala  Jule,  so  that,  pending 
this    dispute,    he    is    provisionally 
placed  in  confinement,  as  has  been 
jadidaHy  decided,  and  is  also  laid 
down    by  the   commentators;    and 
Una  objection  is  the  only  one  which 
can  be  advanced  against  this  miser- 
able b^n^cfkium. 

Oo-   'tkxe  other  hand,  it  destroys  the 

debt  ao  far  that  the  applicant,  after- 

''arls  l>ecoming  improved  in  circum- 

fitanocis,    mnat    satisfy    the    same; 

vhiclx    "to  some  may  seem  a  strange 

modo    o€^  extinguishing  a  debt,  and 

must   a.-!;  ^^  present  day  prevent  a 

go^  ^3ci^ny  in  a  like  position  from 

aT^in^  themselves  of  this  remedy ; 

V®  "^Jti-XLBt,  however,  remember  that 

tb®  ^^^neficium  competentiae  must  at 


once  be  taken  into  consideration. 
Con/.  Voet.  ad  tit'  Pandect,  de  re  judi'- 
cata,  n,  46.  and  therefore  what  is 
necessary  for  his  livelihood  must  be 
left  to  the  debtor ;  provided  how- 
ever  that  he  does  not,  like  the  peti- 
tioners for  other  heneficia  and  appli- 
cants for  delay,  keep  back  a  nice 
little  capital,  on  the  interest  of  which 
he  may  live ;  but  must  endeavour  to 
live  by  his  hands  and  labour,  save 
his  necessary  clothing,  furniture,  and 
a  small  sum  wherewith  to  start 
something.  Middel  ad  Yromans, 
tractatu  de  foro  competent i,  pay, 
m.  77. 

{b)  We  must  observe  that  in  prac- 
tice surety  des  corps  is  resorted  to 
whenever  a  debtor  has  a  well- 
grounded  apprehension  not  only  that 
he  will  not  be  able  to  arrive  at  an 
arrangement  with  his  creditors,  but 
also  that  he  will  be  arrested,  and 
consequently  is  anxious  to  keep  him- 
self out  of  their  hands.  But  to 
obtain  the  said  letters  of  surete  des 
corpSj  letters  of  recommendation  are 
required  from  the  magistrate  of  the 
place  where  the  applicant  resides 
and  has  his  firum  domicilium.  The 
reason  for  this  will  be  easily  dis- 
cerned, and  regard  is  also  had  to  the 
consent  of  the  majority  of  creditors, 
for  the  Government  will  always  take 
care  that  the  right  of  arrest  belong- 
ing to  third  parties  remains  unpre- 
judiced. Add,  Papegay.  vol.  2.  pug. 
m.  623.  db  624. 

z  2 
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as  aforesaid.  L  4.  Cod.  de  precib.  imp.  offer.  See  Pap^ay,  jwf- 
mihi,  185.  Bebuff.  ad  constit  Reg.  torn.  2.  de  litter,  dilator. 
Kinschot.  tract,  de  solution,  induciis.  The  sureties,  however,  who 
previously  had  been  given  in  singulis  causis  are  not  released  by 
letters  of  cession  or  respite,  unless  this  has  also  been  requested 
and  is  expressed  in  the  letters,  arg.  §  6.  Instit.  d^  jure  naturaU. 
gent,  d  civili.  I.  1.  tUtim.  D.  de  constit.  princip.  juncU  §  M. 
Instit.  de  replicat.  I.  7.  inpr.  d  ^  1.  D.  de  except,  especially  if, 
as  mostly  happens  among  us,  the  benejicium  ordinis  divisionis  et 
excussionis  has  been  properly  renounced.  And  this  ought  indeed 
to  be  looked  to,  for  otherwise  the  applicant  would  derive  no 
benefit  from  the  said  letters,  if  the  sureties  continue  liable,  who 
if  execution  is  made  against  them  may  point  out  the  property  of 
the  principal  debtor,  and  therefore  he  ought  also  to  ask  that  the 
sureties  should  obtain  a  like  extension  of  time  by  inserting  the 
clause  as  well  for  himself  as  for  his  already  constituted  sureties; 
otherwise  the  sureties  will  continue  liable  after  the  respite,  nor 
do  we  understand  that  by  the  giving  of  fresh  security  any  noratitm 
takes  place.     See  also  Consult,  d  Advys.  vol.  2.  cons.  135. 

§  6.  If  the  applicant  cannot  obtain  anyone  as  security,  some 
think  that  a  caution  juratoir,  that  is  a  promise  on  oath,  will  be 
sufficient,  arg.  novell.  112.  cap.  2.  dt  nov.  IM.  cap.  9.  See  Andr. 
Gail.  lib.  2.  obs.  47.  mnn.  8.  But  this  is  not  quite  so  certain  in 
law,  on  account  of  the  words  of  the  law  in  d.  I.  4.  cod,  de  precip. 
Imp.  offer,  [vid.  BeU.jur,  pag.  255,  et  seq.]  which  requires  a  suji- 
dent  security  or  sureties.  Nor  is  this  accepted  among  us,  but  on 
the  contrary  by  Plac.  of  the  Emperor  Charles  of  the  year  1544, 
art.  85.  it  is  provided  that  no  letters  of  attermination  or  respite 
of  debts  shall  be  granted  to  compel  a  creditor  to  consent  to  the 
granting  of  delay  of  payment  without  security.  See  also  Neostad. 
supr.  cur.  decis.  58. 

§  7.  This  extension  of  time  is  not  granted  to  the  applicant 
except  after  previous  consent  of  his  creditors,  who  are  heard  on 
the  subject,  or  the  majority  of  them,  reckoning  not  by  reference 
to  their  number,  but  the  amount  of  their  debts.  I.  8.  D.  de  pact. 
whom  the  minority,  having  been  outvoted,  must  follow.  L  7.  §  «ft. 
L  8.  D.  depact.  I.  vlt.  Cod.  qui  bon.  ced.  poss.  in  fin.  This  is  also 
extended  by  some  to  the  remission  of  part  of  the  debt,  but  is  not 
adopted  among  us,  for  no  one  can  be  compelled  to  remit  a  debt  or 
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part  thereof,  according  to  the  express  words  of  tlie  placaat  of  the 
Emperor  Charles  of  the  year  1544  abready  mentioned.  Bee 
Zanger.  de  except,  part.  2.  cap.  12.  num.  2.  Berlich.  decis.  258. 
part.  2.  Anton.  Tessaur.  decis.  186.  Jacob.  Coren.  consil.  8. 
Zyp.  notit.  jur.  Belg.  tit.  qui  bon.  ced.  poss.  d;  tit.  de  pact. 

And  even  in  the  outvoting  of  respite  and  whether  it  ought  to 
have  effect  or  not,  the  matter  is  left  to  the  discretion  of  the  judge, 
to  allow  or  refuse  the  same :  per  Gloss.  (£-  DD.  ad  I.  7.  §  19.  D. 
de  pa^t.   Coler.   de  processib.  executiv.  part  1.  cap.  4.  tmm.  15. 
Straccha  de  Decoctorib..  part.  6.  num.  5.  cc  num.  21.   Zanger.  de 
except,  part.  2.  cap.  12.  num.  2.  et  seq.    And  it  has  no  effect  when- 
ever any  of  the  creditors  has  a  better  right  than   the  others,  as 
where  he  holds  security  or  hypothec,  for  he  cannot  be  compelled, 
on  account  of  the  assent  of  another  (creditor),  who  has  a  lesser 
right.*     See  Valentin.    Franc,   de  Fidejuss.   cap.  8.  num.  174. 
Math.  Coler.  de  process,  executiv.  part.  1.  cap.  4.  num.  17-    Joh. 
Zanger.  de  except,  d.  part.  2.  cap.  12.  num.  2.     Berlich.  deds.  aur. 
part.  2.  decis.  235.  num.  86.  37.  (c). 


*  [The  meaning  of  the  text  is  that 

^^^eriQxnation  will  not  be  granted  as 

o**^ist  a  mortgage  creditor. — Tr.] 

tit        ^on/.  omnino  cl.  Voet.  ad  Dig, 

d  \^  ^>fmor.  cess,  n.  14.  ad  fin,  (I.  42. 

'  <?/•       Manier  van  proced,  voor  dt 

ffffff^^      'va'^   Justitie  in   Holland^  by 

jf  •     V.  d.  Linden,  pag.  103.  and 

U^'    ^^Lxjck  in  Cod,  pag.  m.  1029.    [By 


the  Insolvent  Law  at  present  in  force 
in  S.  Afiica,  Attermination  or  Be- 
spite  has  been  tacitly  repealed.  The 
Dutch  Code,  however,  still  allows  the 
granting  of  surchfance  van  betaling, 
under  certain  circumstances,  to  mer- 
chants. Vid.  Supr,  Cur,  Transvaal, 
Deds,  ex  parte  van  de  Veen,  H.  Jul, 
1886.— Til.] 
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1.  In   what    matters   restitution 
may  take  place.    And  §  4. 


2.  By  whom  to  be  asiked. 

3.  From  what  period  it  b^gjns. 


In  these  different  ways,  therefore,  obligations,  having  been  hUy 
and  by  proper  means  confirmed,  are  satisfied.  Bnt  if  they  hare 
been  entered  into  with  persons,  who  were  not  competent  to  bind 
themselves  ;  or  any  other  fraud,  bad  faith,  or  impropriety  exists, 
the  debitor  will  have  his  remedy  against  it  and  will,  upon  request 
to  the  Supreme  Government,  be  restored  to  his  former  position. 

§  1.  Which  restitution  is  granted  for  every  (a)  injury  and  mis- 
leading. LI.  §  dt  tot.  tit.  D.  <t  Cod.  ex  qidb.  cans,  major,  and  also 
in  improper  obligations  or  forced  promises  confirmed  by  oath. 
Perez,  ad  tit.  Cod.  si  advers.  rend,  in  Jin*  Gudelin.  d^  jure 
Noviss.  lib.  8.  cap.  14.  vers,  non  immorabor.  Rebuff,  ad  Constit. 
Reg.  in  Proosm.  Gloss.  5.  torn.  1.  num.  60.  Gail.  lib.  1.  obs.  25. 
M}Tising.  cent.  8.  obs.  99.  See  further  Groeneweg.  ad  I.  ult.  D.  ad 


mtuiicis. 


(a)  We  must  be  on  our  guard 
against  giving  to  this  word  every  its 
ordinary  meaning,  as  has  generally 
happened,  just  as  if  it  were  precisely 
the  same  in  our  law  whether  a 
modica  lae$io  or  a  laesio  enormU,  or 
loss  for  more  than  the  half,  in  per- 
rautative  obligations,  entered  into 
between  parties  competent  thereto, 
had  taken  place;  for  it  is  certain 
that  in  the  latter  instance  only  resti- 


tution will  be  granted,  vid.  Grot 
Introd.  bk.  3.  ch.  3.  per  U4.  Otherviflo 
in  all  mercantile  transactions,  tbe 
object  of  which  is  gain,  restita- 
tion  would  have  to  take  place.  Ac- 
cordingly, our  author  must  be  un- 
derstood to  be  speaking  here  of  loss 
for  more  than  the  half,  or  damage 
caused  by  fraud,  fear,  or  minoritf' 
See  Grot.  Inirod.  I,  c. 
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§  2.  This  restitution  must  be  sought  from  the  Supreme  Ghovem- 
menty  in  whose  stead  the  Supreme  Court  acts,  with  committimus 
to  the  daily  judge  of  the  applicant.  Ampliaiie  van  d' Instructief 
art.  7-  Grot.  Introd.  bk.  3.  cA.  48.  §  5.  Christin.  vol.  2.  decis. 
119.  num.  1.  (6  decis.  184.  Zjrpae.  not.jur.  Belg.  de  in  integr. 
restitut.  In  such  a  way,  however,  that  so  long  as  this  restitution 
is  not  after  inquiry  by  the  daily  judge  confirmed,  the  obligation 
will  in  the  meanwhile  have  its  full  effect  and  continuance  under 
security,  contra  I.  1.  Cod.  in  integr.  restitut.  postulat.  Neostad. 
Supr.  Cur.  HoU.  d^cis.  73.  Sande.  lib.  1.  tit.  8.  defin.  4. 
Christin.  vol.  4.  deds.  137.  Costuymen  of  Antwerp,  tit.  56. 
art.  13.  Cod.  Fabr.  d.  tit.  in  integr.  restit.  postulat.  defin.  1  (&). 

§  8.  According  to  the  written  laws,  all  restitution  had  not  only 
to  be  commenced,  but  also  completed  within  four  years  of  the 
act  complained  against.  I.  tilt.  Cod.  de  temp,  in  integr.  test.  But 
at  the  present  day  it  is  sufficient  if  the  same  be  commenced 
within  the  four  years,  although  it  be  completed  long  after  that 


{h)  We  must  remember  that  our 
anthor  in  this  chapter  purposely 
does  not  mention  every  kind  of 
restitution  or  requeste  civil,  so  called 
88  if  civility  required  that  it  should 
be  granted ;  as  for  instance  the  relief 
against  judicial  delays  committed  by 
one  of  the  litigant  parties, which  for- 
merly had  to  be  asked  of  the  great 
council  of  Mechelen,  but  now»  ac- 
cording to  the  note  of  Mr.  van  der 
8chelHng  ad  Cod,  Bat.  p.m.  944,  un- 
like rdie/t  it  is  granted  both  by  the 
Court  of  Holland  and  the  Supreme 
Oourt.  And  each  case  rests  upon 
Bome  equity,  as  is  elsewhere  pointed 
out  in  BookV.  It  were  desirable 
that  this  be  not  so  often  abused  to 
promote  inequity,  as  for  instance, 
in  order  to  defer  or  postpone  a  set- 
tlement that  is  justly  due.  But 
our  author  is  here  specially  refer- 
ring to  relief  in  cases  of  contracts 
and  engagements,  which  have  been 
entered  into  extra-judicially  and 
thereby  one  of  the  parties  has 
been  considerably  misled,  or  was 
incapacitated  at  the  time  of  entering 


into  the  contract ;  and  generally  for 
such  reasons  as  are  necessary  in  law 
for  the  granting  of  relief ;  and  upon 
a  mandament  of  relief  a  formal  pro- 
cedure generally  follows  as  in  £.  A., 
and  the  said  relief  is  always  granted 
periculo  petentis,  for  the  justice  of 
the  request  must  be  inquired  into 
by  the  judge,  upon  whom  the  com- 
petency of  confirming  or  rejecting 
the  same  is  conferred  by  commit^ 
timtta  from  the  Supreme  Courtt^ 
This  means  of  relief,  however,  some- 
times ceases  without  prescription, 
as  for  instance  in  the  case  of  willing 
condemnation  decreed  by  the  said 
Supreme  Court,  upon  any  notarial 
act  of  agreement,  &c.,  upon  cession 
by  parties  with  an  irrevocable  power 
of  attorney  from  which  a  renuncia- 
tion of  this  remedy  is  not  only 
apparent,  but  a  peremptory  excep- 
tion of  res  judicata  is  also  begotten, 
and  the  Supreme  Court  will  not,  and 
cannot  relieve  against  its  own  sen- 
tence and  decree  founded  on  lawful 
reason  and  valid  confession. 
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time.  Chrisiin.  voL  2.  decis,  189.  num.  2.  Indeed,  it  is  oftta 
for  good  reasons  allowed  to  people  even  after  the  four  years, 
teste  Groeneweg.  ad  d.  tit.  Cod.  de  tempor.  in  integr.  restiiitt.{c\ 

§  4.  In  what  cases  and  under  what  eircnmstances  this  restitu- 
tion is  afforded  is  almost  unlimited ;  we  will  here  mention  the 
principal  instances. 

1st.  In  the  first  place,  where  any  one  has  entered  into  an 
obligation  or  made  a  promise  through  great  fear  or  duress,  tot 
tit.  D.  ct'  Cod.  quod.  met.  caus.  (d). 

Thus,  he  will  be  excused  and  relieved,  who,  being  in  fear  of 
death  and  danger,  has  entered  into  any  pnomise  or  contract  m 
order  to  save  his  life  thereby.     As  for  instance,  in  the  exampk 
mentioned  by  Christin.  vol.  2.  decis.  114.  in  Jin.  as  haring  b&p- 
pened  in  his  time  at  Antwerp,  where  a  certain  j'-oung  womsin, 
being  in  danger  of  her  life  upon  the  ice,  promised  a  passenger  on 
board  that  she  would  marry  him  if  he  could  save  her  from  the 
danger.     Having  escaped   by  his  assistance,  and    having  been 
asked  to  perform  her  promise,  she  declined  to  do  so  ;  but  oBered 
him  instead  a  large  sum  of  money  for  the  risk  he  had  run  and 
the  service  he  had  performed,  and  the  Court  held  that  this  wss 
sufficient  on  her  part.* 


(c)  An  exception  to  this  exists 
where  a  minor  desires  to  be  restored 
or  relieved  against  a  contract  entered 
into  by  his  guardian  q.q. ;  for  this 
must  be  done  within  the  prescribed 
four  years.  L  ult,  D.  de  temp,  in 
integr.  rest,  d:  coram,  ad  eand.  leg. 
which  also  agrees  with  the  daily 
practice,  add.  Voet.  in  Commentar. 
ad  Pandect,  tit.  de  minor,  n.  44. 
jund.  Faber  in  Cod.  I.  2.  t.  30.  def.  2. 
for  it  is  well  known  that  if  a  pupil, 
having  attained  his  majority,  allows 
the  period  of  four  years  to  elapse 
without  moving  in  the  matter,  he  is 
taken  to  have  ipso  facto  renounced 
his  action  against  the  person  with 
whom  his  guardian  q.q.  has  con- 
tracted,  and  to  have  confined  himself 
to  tho  action  which  he  has  against  his 
former  guardian  by  reason  of  the 
guardianship  and  administration ; 
and   it  may  moreover  be  observed, 


that  the  guardian  is  often  not  to  k 
found  after  a  lapse  of  four  jea^ 
and  consequently  the    person  vlo 
has  contracted   with    the  guardun 
q.q.  as  a  qualified  person,  would,  if 
he  had  to  make   restitution,  knock 
in  vain  at  a  deaf  man's  door,  which 
would  be  imfair  and    contrary  to 
the    true    principle    of    restitntioD. 
We    may  further  observe  that  by 
way  of   greater   security   rehef  is 
generally  asked  at  the  present  day 
against  contracts   and  transactions 
which  would  otherwise  be  ipso  j^ 
considered    null   and  void.     Cos/- 
cL  Voet  tit.  de  rest,  in  inte^r.  n.  13. 
{d)  Et  Comm.  ad  eund,  tit, 
*  [The  reader  must  bear  in  mua^ 
that  by  Eom.  Dutch  Law  a  promi* 
of  marriage  gives  a  right  of  action 
for  performance  thereof,   vide  an(t, 
Ch.  25.  §  1.— Tk.]. 
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2nd.  In  the  next  place,  where  there  has  been  mala  fides  in  any 
transaction,  tot,  tit.  D.  db  Cod,  dolo  inalo.  Even  without  fraud, 
where  one  of  the  contracting  parties  suflFers  loss  to  a  greater 
extent  than  half  of  tie  true  value,  tot,  tit.  Codr.  de  rescind,  vend. 
as  we  have  more  fully  pointed  out  in  bk.  4.  ch.  20.  §  5. 

8rd.  Thirdly,  where  the  obligation  has  been  made  by  or  on 
behalf  of  a  minor,  in  the  presence  of  guardians  or  otherwise 
effectually  entered  into,  he  may  ask  to  be  relieved  against  it,  for 
a  minor  ought  not  to  be  prejudiced  by  the  act  of  his  guardians. 
tot.  tit.  D.  d  Cod.  de  integr.  restit.  minor,  [v.  Neerl.  Adv.  1.  c.  26, 
Cens.  for.  4.  43.].  Otherwise,  if  the  obligation  has  been  effected 
by  the  minor  in  person,  it  will  be  void  of  itself,  and  no  restitution 
is  necessary. 

So  likewise,  if  a  person  absent  abroad  has  by  neglect  or  other- 
wise suffered  any  damage,  or  sustained  some  loss,  he  may  be 
relieved  against  it  by  means  of  restitution.  I.  ult.  et  tot.  tit.  Cod. 
de  restit.  milit.  et  eor.  qui.  reipiihl.  caits. 

Further  (restitution  wiU  be  granted)  for  any  other  reasonable 
cause.  I.  1.  §  1.  (£  tot.  tits  D.  d  Cod.  ex  quib.  cam.  major,  which 
to  mention  here  would  occupy  too  much  space  (e). 


(«)  Plura  videre  licet  apud  Odd. 
in  tradatu  de  in  integr.  rest.  T  will 
only  oonsider  here  the  well-known 
dispute,  which  has  always  existed 
among  the  commentators  and  prac- 
titioners, to  wit :  whether  a  major  is 
ex  jttsta  causa  entitled  to  relief 
against  prescription  P  On  the  one 
hand  we  must  bear  in  mind  that 
presoription  is  a  peremptory  ex- 
ception, and  by  it  all  right  and 
action  on  the  part  of  the  plaintiff 
aie  destroyed,  even  in  such  a  way 
that,  whenever  the  same  is  pro- 
pounded against  the  mode  of  proce- 
dure,  the  litis  ingressus  is  thereby 
fiiJly  prevented,  and  hereon  I  would 
refer  to  what  is  said  by  Zangems 
de  except,  p.  3.  c.  10.  Voet  ad  Dig. 
tit.  de  prcescript.  n.  10.  and  Qrotius, 
Introd.  Ik.  3.  ch.  46.  §  2.  this  last 
writer  observing,  that  the  judge, 
whenever  he  is  satisfied  of  the  lapse 
of  time,  ought  to  declare  the  plaintiff 


inadmissible.  And  Qrotius  is  not 
speaking  specially  of  the  prescrip-* 
tion  of  a  third  of  a  century  but  of 
every  kind  of  prescription,  vid.  §  12. 
and  §  13.  d.  t.  to  which  may  be 
added  Fachinceus,  controversiar.  lib. 
1.  cap.  69.  Menochius  de  prcesumpt. 
lib.  1.  prcesumpt.  71.  n.  2.  and 
Hunnius  ad  Treutlen,  disputat.  vol. 
3.  disput.  22.  thes.  3.  These  cele- 
brated writers  have  endeavoured  to 
reconcile  the  laws  cited  a  contrario. 
But  all  this  is  easily  explained  by 
considering  that  the  different  kinds  of 
relief  are  extraordinary  legal  bene- 
fits having  the  nature  or  property  of 
a  favour  ( gratie),  which  the  Supreme 
Government  of  these  countries  be- 
stows ex  plenitudine  potestatis,  and 
which  ought  always  to  be  granted 
whenever  the  applicant  advances 
and  shows  a  rightful  cause,  nor  will 
any  appeal  to  the  jtts  strictum  stand 
in  the  way  of  such  a  request.    The 
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[Btrr. 


Except  in  the  case  of  obligations  arising  from  crime,  agunst 
which  not  even  minors  are  by  law  relieved.  toU  tit.  Cod,  a 
ddvers.  delict.  Although  the  punishment  is  often  mitigated  oa 
the  ground  of  youth.  L  87.  D.  de  minorib.  junct.  L  10.  D.  ^ 
poenia.  Which  is,  however,  to  be  understood  in  the  case  cf 
minors,  only  of  great  and  unusual  crimes  involving  coipond 
punishment.  {.  1.  Cod.  si  advers.  delict.  So  that  if  a  ma% 
injunction  and  command  in  an  ordinary  case  be  disobeyed  bra 
minor,  he  may,  indeed,  be  relieved  against  it.  L  2.  Cod.  eod. 
provided  no  fraud  or  malice  be  present.  I.  9.  §  5.  D.  de  minariL 
Tuld.  ad  Cod.  si  advers.  delict,  mint.  2.  And  it  is  in  the  discre- 
tion of  the  judge  to  decide,  according  to  circumstances,  whether 
a  minor  is  to  be  visited  with  ordinary  or  extraordinary  and  lighter 


argument  which  induced  me  at  one 
time  to  hold  a  contrary  opinion  was 
as  follows,  viz.,  that  no  restiiutio  in 
integrum  could  be  granted  against 
public  convenience,  and  that  pre- 
scription was  introduced  for  the 
public  convenience.  /.  1.  D,deuaucap, 
Ergo,  no  restitutio  in  integrum  could 
be  granted  against  the  same.  But 
on  reflection  it  appears  to  me  that 
the  conclusion  is  too  general,  for  the 
equitable  source  of  a  principle  does 
not  make  its  application  under  every 
circumstance  agreeable  to  the  public 
convenience,  indeed  it  may  sometimes 
militate  against  such  convenience, 
whenever  the  Supreme  Government 
csin  plaiitudine  potestatis  grant  resti- 
tution against  any  delay  committed 
with  respect  thereto.  But  although 
aU  this  may  still  be  subject  to  some 
doubt,  it  seems  clear  that  no  restitu- 
tion will  be  afforded  on  account  of 
the  prescription  of  a  fine  or  other 
penal  action,  for  this  appears  totidem 
verbis  from  the  I.  37.  D,  de  minor, 
ubi  dicitur:  auxilium  in  integrum 
restitutionis  executionibus  pce7iarum 
paratum  7ion  est,  ideoque  injuriarum 
judicium  semel  omissum  repeti  nan 
potest,  add,  Groenewegen  in  notis  ad 
manud,  Orotii,  lib,  3.  cap,  46.  §  8.  at 
any  rate  not  if  the  said  prescription 


flows  from  a  special  privilege^  ior 
privilegia  are  considered  as  contracts 
between  the  Sovereign  and  his  sub- 
jects, whence  it  follows,  and  this  ii 
the  effect  of  all  contrscto,  that  be 
who  has  promised  anything  or  en- 
tered into  an  agreement,  is  bound 
thereby,  and  so  likewise  the  Sore- 
reign  cannot  introduce  or  gnat  any 
means  of  right  or  fitvonr  wbicb 
would  be  contrary  to  such  pzi?ilege ; 
consequently  also  the  privilege 
granted  to  any  community  are  inero- 
cable,  and  no  member  thereof  can  be 
deprived  of  the  enjoyment  of  the  same* 
Mr.  Woest  also  arguee  to  the  liie 
effect.  AlgemeenStaaUregtderN^fT^ 
Bk,  2.  ch,  14.  pag,  m.  373.  and  the 
celebrated  Menochius  elegantly  ob- 
serves {cons,  1007.  ft.  17.  68.  A  69.], 
*' privilegia  ob  bene  merita  eoAcetM 
Tnaxime  suni  efficadae  et  oh  id  revocori 
7ionpossunt,  nee  a  principe  concedekU^ 
nee  ab  ^us  successoribus,  ne  ^idem 
ob  ingratitudinem :  quia  privilegia  oi 
bene  merita  vim  habent  eoniractut  A 
princeps  in  ccntractibus  conMeratvr 
xU  privatus,^^ 

*  [The  Crown  cannot  derogate 
from  its  grant  c/.  Campbell  va  Hallj 
Cowp.  Eep.  204.— Tb.]. 


CaXUI.] 


[QBOT.  m.  48  A  62.] 
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punishment.    Clar.  prax.  crim.  q.  60.  num.  2.  3.  4.  5.  6.    Gomes. 

torn.  2.  variar.  resoluU  cap.  1,  num,  55.  56.  et  seq.    Menoch. 

^  arhitrar.  jiuL  Ub.  2.  ca9u.  329.  num.  19.     Tessaur.  decis.  161. 

™-ath.  Colerus.  d^cis.  162.  nwrn.  8.     Sande.  lib.  5.  #tf.  9.  defiru  4. 

^^  likewise  against  a  defendant,  who  has  committed  a  crime 

Neither  too  severe  or  malicious,  the  fine  and  punishment  are 

often  remitted  or  mitigated  on  the  ground  of  poverty.     I.  nit. 

%  fin.  Cod.  de  modo  rmilctarum.  junct.  I.  iUicitas  6.  §  idt.  D.  de 

officio  praemL   Qua  de  re  latins  tractat.  Tiraquell  de  poenis  tempe- 

'•andw,  causa  83.  and  Menoch.  de  arbitr.  jud.  cas.  182.     This  is 

daily  asked  for  by  means  of  Request^  and  pardon  or  mitigation 

S^^uited  accordiug  to  the  circumstances.    See  Papegay.  pag.  mild 
405. 


CHAPTER  XLIII. 


OF  THE  PUNISHMENT   OF  OFFENCES,  AND    OF   PARDON, 

ABOLITION,    AND    EEMI8SI0N. 

[VAX  DEB  LINDEN,  BK.  H.  CH.  9.] 


Sect. 

1.  In  what  cases  pardon  or  re- 

mission is  granted. 

2.  Of  abolition. 

3.  Oflicence  to  remain  unmolested. 


Sect. 
4.  How  pardon  and  remission  differ 

from  each  other. 
0.  Of  confirmation. 
G.  Of  safe  conduct. 


Obligations  arising  from  crime  are  satisfied  by  the  undergoing 
of  the  punishment  which  is  incurred  thereby,  tot.  tit  D.  de  poenis. 
(what  these  punishments  are,  and  how  they  are  distinguished, 
will  be  separately  considered  in  the  following  book  under  the 
heading  of  Punishments  and  Fines) ;  unless  forgiveness,  remission^ 
or  pardon  be  granted  by  the  Government  of  the  country,  or  by 
those  duly  authorized  thereunto  by  the  Government.  As  the 
obligation  arising  from  ciime  extends  either  to  a  fine  alone,  or 
also  to  bodily  pain^  so  the  satisfaction  of  the  same  consists  either 
in  a  fine  or  in  bodily  punishment. 

By  fine  is  understood  pecuniary  fines,  which  are  all  of  the  same 
kind,  greater  and  smaller. 

Punishments  are  of  various  kinds.  Some  of  which  are  capital 
from  life  to  death,  others  are  ordinary  corporal  punishments. 
1. 6.  §  2.  D.  de  poenis.  Capital  punishments,  again,  are  of  different 
kinds,  as,  beheading,  hanging,  strangling,  burning,  breaking  on 
the  wheel,  and  the  like  greater  or  lesser  punishment.  I.  2.  D.  de 
poenis.  junct.  I.  8.  D.  eod.  Ordinary  corporal  punishment  is 
either  whipping,  branding,  banishment,  confiscation  and  forfeiture 
of  property,  or  the  like.  L  4.  l.  7.  D.  de  poenis.  Of  all  of  which 
we  will  treat  more  fully  hereafter. 
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§  1.  Pardon  or  Bemission  used  to  be  granted  in  cases  other 
than  homicide*  Thus  on  17  March,  1517,  Jan  de  Brasser  ob- 
tained forgiveness  or  remission  for  having  spoken  some  improper 
words ;  but  it  chiefly  takes  place  in  crimes  against  life  or  person, 
with  this  distinction,  whether  the  crime  has  been  committed 
murderously,  that  is  by  lying  in  wait  and  ambush,  or  the  offender 
was  aware  of  the  matter,  and  the  person  slain  unaware  thereof; 
or  whether  it  was  done  while  fighting,  with  lawful  or  unlawful, 
equal  or  unequal,  weapons;  or  who  provoked  the  fight,  or  whether 
the  homicide  took  place  with  design  and  from  an  evil  intention, 
or  through  negligence,  or  in  self-defence.  For  otherwise  it  does 
not  behove  the  supreme  power  publicly  to  pardon  offences,  or  let 
them  go  unpunished,  for  the  sword  has  not  been  entrusted  to  it 
in  vain,  but  in  order  that  it  might  according  to  justice  punish 
those  who  offend  without  any  remission.  I.  14.  Cod.  de  poenis. 
lib.  51.  §  2.  vera.  qtu)d  ai  quia  D.  ad  I.  Aquil.  Numer.  cap.  85. 
vera.  29.  81.  88.  d  aeq. 

§  2.  If  the  offence  has  been  committed  out  of  necessary  self- 
defence,  or  if  attended  by  such  slight  negligence  that  it  ought  not 
to  be  punished,  and  the  offender  seeks  to  escape  the  disgrace  and 
suspicion  which  might  otherwise  attach  to  him,  he  may  pray 
abolition  thereof,  that  is  a  wiping  out  and  destroying  of  the  fact 
just  as  if  it  had  not  happened,  which  requires  no  confirmation  or 
licence  of  non-molestation  {landwinning). 

§  8.  So  that  he  is  thereby  meanwhile  rendered  secure  for  always 
as  to  his  person,  if  the  fact  admits  of  composition;  that  is,  that 
it  is  not  publicly  punishable,  otherwise  for  a  certain  time  and 
generally  for  half  a  year ;  in  order  to  obtain  pardon  or  remission 
in  the  meantime.  Abolition,  however,  mostly  takes  place  in 
cases  other  than  homicide  {a). 


(a)  See  the  observations  on  the  In- 
trodaction  of  Qxotius,  vol.  1.  ob».  92. 
&  vd,  3.  obs.  9a.  It  is  my  opinion 
(under  correction)  that  Qrotiufi,  In- 
trod,  hk.  3.  c^.  33.  §  S.  n.  30.  refers 
to  the  Costnymen  of  Antwerp,  c.  16. 
nri.  4.  '*  Item,  of  all  manifeat  acci- 
dtnU  and  of  homicide  committed 
through  ignorance,  everyone  is  free 
of  the  lord  and  the  party  (injured)." 
And  to  this  the  examples  mentioned 


by  Grotius  are  most  applicable,  and 
come  precisely  within  the  terms  of 
manifeat  cuxident,  e.g.  a  public  or 
town  tree-cutter,  after  having  given 
loud  warning,  wounding  or  killing  a 
passer-by  along  the  road  through 
the  falling  of  a  branch,  is  not  in  the 
position  necessary  for  asking  pardon 
or  favour,  for  it  is  a  jnanifeat  accident 
which  has  occurred  beyond  human 
control,  in  which  case  the  asking  of 
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§  4.   Pardon  is  a  complete  forgiveness  of  the  crime  committed 
for  special  reasons. 

Remission  is  almost  the  same  and  of  the  like  effect,  except  only 
that  letters  of  remission  are  granted,  when  in  the  absence  of  the 
offender  any  act  of  banishment  or  otherwise  has  taken  place, 
which  is  set  aside  besides  the  forgiving  of  the  offence,  lege  unic, 
in  j)r.  D.  de  remission.*  The  letters  of  pardon  or  remission, 
having  been  granted,  must  be  confirmed  by  the  Court  (6),  for 
which  purpose  the  nearest  relatives  and  friends  of  the  person 
killed  are  cited  to  oppose  the  said  letters  and  to  prove,  if  they 
choose,  snh-  and  ob-reption,  that  is,  to  shew  that  the  same  were 
falsely  obtained,  or  otherwise  to  be  reconciled  to  the  offender  in 
a  reasonable  way.  Zypae.  notit,  jur.  Belg,  tit.  de  abolition  db 
remission  vers,  ante  gratiam.  And,  if  the  relatives  are  unwilling 
to  be  reconciled,  the  Court  will  effect  a  reconciliation  on  their 
behalf,  as  may  be  reasonable.  See  further  the  Papegay.  pag.  mihi 
470.  cum  seq.  tot.  488.  Some  writers  wish  to  apply  this  to  a 
thief,  who,  having  been  condemned  to  be  hanged  and  the  rope 
breaking,  has  fallen  to  the  ground  half  hanged,  as  if  he  would  by 
an  immediate  release  be  thereby  free,  and  that  in  such  a  case  he 
ought  to  obtain  remission  and  forgiveness,  if  he  has  just  before 
made  public  declaration  of  his  innocence.  Of  this  opinion  is 
Lucas  de  Penna  ad  l.  5.  D.  de  poenis  d- 1.  1.  C.  de  desert  db  occxdL 
eor.  Such  public  declarations,  however,  and  accidents  happening 
immediately  thereon  are  not  accepted  among  us,  nor  are  they 
regarded  as  a  Holy  mystery.     But  all  such  persons  are  not  simply 


remission  or  pardon  would  (under 
correction)  be  an  absurdity ;  just  as 
on  the  contrary,  in  all  cases,  how- 
ever unfortunate,  where  it  may  be 
considered  that  there  has  been  some 
omission  to  use  human  forethought, 
it  would  be  safest,  if  not  necessary, 
to  have  recourse  to  the  remedy  of 
pardon. 

*  [According  to  van  der  Linden. 
BL  2.  cA.  9.  §  3.  pardon  is  granted 
in  every  kind  of  crime  except  murder, 
with  a  reservation  of  the  right  of  the 
injured  party  to  compensation.  Be- 
mission  is  granted  in  cases  of  homicide 
generally  with  a  fine  to  the  sovereign 


by  way  of  compensation.  Ahciition 
takes  place  in  every  kind  of  crime, 
operating  as  a  complete  forgiveness 
of  the  act,  on  the  ground  of  very 
fSavourable  circumstances. — ^Tk.] 

{b)  See  vol.  1.  ch.  3.  §  6.  noU  (/) 
and  the  Authorities  there  cited  {add, 
vol,  1.  ch,  4.  §  4).  Several  remark- 
able points  on  this  subject  are  men- 
tioned by  E.  van  Zurck,  Cod,  Bat,  tit, 
pardon,  aholitie,  Ac,  and  by  the 
eminent  van  der  ScheUing  in  his 
notes  thereon,  and  also  by  the  learned 
P.  Bort.  tract,  van  crtmineele  zaaken, 
chs,  3—9. 
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condemned  to  be  hanged,  but  to  be  punished  with  the  cord  until 
death  follows,  and  in  case  of  such  an  accident  they  will  be  hanged 
a  second  time  with  greater  security,  according  to  the  example 
which  Hieronym.  Cagnol.  mentions  as  having  happened  in  his 
time,     ad  l.  125.  D.  de  Reg,  Jur. 

So  likewise  it  is  not  allowed  among  us  that  a  woman,  out  of. 
love  for   the    person  whom   she  intends  to  marry,  can  by  her 
entreaties  obtain  his   discharge   from   the    punishment   of  the 
gallows  or  death.     See  Nicol.  van  der  Hoog,  singular,  jur.  59. 
Paul  Bus.  ad  L  26.  §  nit.  D.  ex  quib.  Cans,  major. 

§  6.  The   reverence  due  to   churches,  statues,  holy  and  con- 
secrated places,  was  formerly  observed  to  such  an   extent  that 
any  offender  taking  refuge  there  was  entirely  safe.  tot.  tit.  Cod. 
de  his  ad  Eccles.   confiig.  et  l.  unic.  de  his  qui  ad  Statuas.     See 
Polydor.  Virgil,   de  rer.   invent,  lib.   2.  cap.  12.      Augustin.  de 
civitnte  Dei,  lib.  1.  cap.  34.     Which  was  adopted  from  the  holy 
scriptures ;   Numb.  cap.  86.  vers.  6.  Denter.  19 :  3.  Exod.  21. 
first  by  the  clerical  resolution  of  Aurange  in  the  year  444,  and 
thereafter   without  distinction  incorporated   in  the   Canon  law. 
cap.  eos.  6.  distinct.  87.  cap.  constituimus  86.   caus.  7.  quaest.  4. 
But,  since   among  us,  on  account  of  the  Reformation,  no  holi- 
ness or  dignity,  except  the  performance  of  divine  service,  is  any 
longer  ascribed  to  the  churches  any  more  than  to  other  things, 
the  said  safety  was  not  only  curtailed  with  respect  to  the  person 
of  public  thieves,  robbers,  murderers,  heretics,  those  guilty  of 
treason,  bankrupts  and  the  like,  as  is  mentioned  in  the  Ordinance 
of  King  Philip  of  the  year  1570,  art.  66.  but  has  also  entirely 
ceased  and  terminated.    Moreover,  there  is  also  the  delivery  up  by 
Rudolph  van  Diepholt,  Bishop  of  Utrecht,  upon  complaint  of  the 
secular  judge  and  constraint  of  Duke  Philip  of  Burgundy,  made  on 
the  29th  February,  1424,  and  pubUcly  announced  in  the  High  Court 
of  Bhineland,  which  was  still  at  that  time  the  only  High  Court  of 
the   country;  and   subsequently   on   account  of  the   abuse   and 
encroachment  thereon  renewed  in  the  same  tribunal  by  order  and 
special  letter  of  His  Imperial  Majesty  on  the  14th  January,  1525, 
"  That  if  any  one  on  account  of  any  crime  which  he  has  com- 
mitted,  goes  to   the   churches   or   churchyards,   he   cannot   be 
protected  by  the  freedom  of  the  church ;  according  to  the  written 
laws,  our  beloved  lord,  the  Duke  of  Burgundy,  Count  of  Holland, 
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may  freely  cause  such  offender  to  be  taken  from  the  charcbyard 
without  Tiolating  it  or  being  interdicted  on  account  thereof.  So 
likewise,  the  security  of  the  church  shall  not  be  available  to  him 
who  has  premeditatedly  killed  another,  whenever  this  is  clearly 
proved  against  him,  nor  to  those  who  have  been  banished  by  our 
beloTed  lord,  the  Duke  aforesaid,  or  by  the  Courts  of  Justice  in 
the  country  manors  on  account  of  evil  deeds,  where  they  have 
offended  against  the  Prince  of  the  land  or  his  government,  which 
is  called  crimen  laesae  majestatis  or  the  like."  Which  also  very 
nearly  agrees  with  sound  reason  and  Holy  Scripture;  accord- 
ing to  which  the  innocent  indeed,  and  those  who  innocently  meet 
with  a  misfortune  or  accident,  are  in  the  free  towns  protected 
against  violence  on  the  part  of  the  nearest  relatives  of  the 
deceased.  Xumb.  cap.  35.  vers.  27.  Amez.  de  casib.  consc.  lib,  5. 
c.  34.  71.  17,  but  the  Government  will  in  no  wise  be  thereby 
prevented  from  punishing  the  offender  or  letting  him  go  free. 
Exod.  cap.  21.  vers.  14.     1  Kings,  cap.  2.  vers.  29  (c). 

Consequently  those  hberties  being  without  just  reason  abused, 
according  to  the  pleasure  of  men,  are  condemned  by  Johann 
Ferrar.  in  sua  praxi  pap.  tit.  52.     Gloss.  1.  num.  47.  and  are  in 


(c)  That  the  places  of  ire/V/^re, 
within  whose  walls  they  who  had 
without  malice  killed  another  (sought 
safety),  were  introdaoed  by  Moses 
solely  with  a  politic  aim,  riz.,  to 
prevent  the  avenging  of  blood  by 
blood,  and  the  establishment  of  a 
kind  of  exile  or  relegation  to  a  cer- 
tain town, — is,  as  usual,  most  excel- 
lently shown  by  the  celebrated  and 
learned  Micha&lis,  M,  B,  2.  §  136. 
Consequently,  as  the  attainment  of 
this  object  is  not  a  matter  of  neces- 
sity with  us,  all  the  means  to  that 
end,  including  such  places  of  refuge, 
must  certainly  cease.  Let  it  be  per- 
mitted mo  to  insert  here  the  words  of 
the  eminent  Montesquieu,  V Esprit  ties 
LoiXf  liv.  25.  c?iap,  3.  "Commela 
divinity  est  le  refuge  des  malheureux 
et  qu'iL  n'y  a  pas  de  gens  plus 
malheureux  que  les  criminels,  on  a 
^t^  naturellement  port^  a  penser  que 


les  temples  6toient  un  asyle  pour 
euz ;  et  oette  id^e  parut  encore  plus 
natnrelle  chez  les  Grecs,  oik  les 
meurtrieurs,  chassis  de  leur  ville  et 
de  la  presence  des  hommes,  sem- 
bloient  n'avoir  plus  de  maisons  que 
les  temples,  ni  d'autres  protecteurs 
quelesDieux.  Cecine  regarde  d'abord 
que  les  homicides  involontaires : 
mais  lorsqu'on  y  oomprit  les  grands 
criminels,  on  tomba  dans  une  oontra- 
diction  grossicre  :  8*ils  avoient  offens^ 
les  hommes  ils  avoient  a  plus  forte 
raison  offtins6  les  Dieux.  Ces  aeyles 
se  multipli^rent  dans  laGr^oe;  las 
temples,  dit  Tacite,  ^toient  remplis  de 
debiteurs  insolvables  et  d*esclaves 
m^chans ;  les  magistrals  avoient  de  la 
peine  i  exercer  la  police;  lepeuple 
prot<^geoit  les  crimes  des  hommes, 
comme  les  ceremonies  des  Dieux ;  le 
S^nat  fut  oblig^  d'en  retrancher  un 
grand  nombre." 
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direct  conflict  with  the  law  of  God.    Jerem.  cap.  7.  vera.  11. 
Math.  cap.  21.  vers,  12.     So  likewise  it  is  rightly  observed  by 
Covarruv.  lib.  2.  cap.  20.  num.  2.  vers,  secunda  conclusion  that  the 
same  cannot  be  asserted  by  reference  to  the  Divine  law.     See 
also  Damhoud.  prax.  crim.  cap.  106.  num.  21.  against  Bebuffus, 
wha  maintains  that  such  liberty  was  ordained  by  God.     ad  constit. 
Reg.  tarn.  2.  de  immunitat.  Eccles.  art.  1.  Gloss.  1.  num.  2.     So 
that  among  us  (since  the  avenging  of  crimes  committed  appertains 
to  God  and  to  the  Government  which  He  has  appointed  in  his 
stead  for  the  purpose^  and  no  one  is  allowed  to  do  justice  unto 
himself  {Rom.  12.  17)  no  liberation,  except  pardon,  abolition, 
remission,  or  licence  of  non  molestation,  is  known,  which  can  keep 
the  offender  from  the  hands  and  constraint  of  Justice.     Unless 
any  lord  of  a  manor,  or  count,  through  his  extensive  power 
desires  as  a  favour,  or  for  some  other  reason,  to  protect  him 
within  his  country  or  the  limits  of  his  territory,  which  is  com- 
monly called  a  safe^conduct  (vry  gely),  which,  to  the  great  prejudice 
of  the  public  interest,  is  often  granted  to  bankrupts  and  other 
offenders  after  a  certain  acknowledgment  in  the  county  of  Kulen- 
burg,  the  manors  of  Vyanen,  and  elsewhere.     I  am  likewise 
informed  that  the  lord  of  Warmond  has  the  right  of  granting 
a  similar  safe-conduct  for  the  period  of  fourteen   days.     With 
respect  to  which  it  must  be  observed  that,  as  such  privileges  haye 
been  greatly  abused,  the  Count  of  Kulenburg  (on  account  of  the 
concealment  of  Hans  Diedrik  de  Mortagne,  who,  on  account  of 
the  forcible  abduction  of  the  Lady  Catherine  d'Orleans,  a  young 
girl,  committed  at  the  Hague  on  the  17th  March,  1664,*  made  his 
escape  from   Kulenburg  through  protection  of  the  Count)  was 
threatened  by  the  States  of  Holland  pursuant  to  a  Resolution  of 
their  High  Mightinesses  on  the  2nd  April,  1664,  that  in  order  that 
redress  might  be  had  for  such  excesses,  the  gates  of  the  tow^  of 
Kulenburg  should  be  removed  and  the  drawbridges  there  fastened 
down,  or  stone  bridges  placed  there  instead,  and  further  that  two 
additional  openings  should  be  made  in  the  walls  or  fortifications, 
so  that  thereby  an  uninterrupted  access  into  the  town  might 
be  had  and  maintained,  &c.,  for  which  purpose  the  said  town 
was  simrounded  and  besieged  by  armed   soldiers.     And  by  a 

*  ICf.  Buproy  ch.  36.  §  4.— Te.J 
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subsequent  deed  of  May,  1664,  he  promised  and  bound  hiniseli, 
by  way  of  preventing  a  recurrence  thereof,  that  he  would  n  »t 
in  future  give  or  grant  any  safe-conduct  to    capital  oflendcis, 
fraudulent  bankrupts,  and  the  like,  who  come  from  the  Unit^ 
Provinces  into  the  town  or  county  of  Kulenbrurg,  but  that  hr. 
would  detain  and  deliver  them  over  as  soon  as  demanded  bj 
any  of  the  States  thereof  or  of  the  other  Provinces,  the  Courts 
of  Justice  or  the  magistrates  of  the  towns  thereof,   in  order 
that  they  might  be  punished  within    the    said    provinces  or 
towAs  according  to  the  exigency  of  the  case,  &c. 

Whether  and  to  what  extent  these  free  towns  may  exercise 
their  privilege  may  be  gathered  by  reference  to  Georg.  Tholosan. 
Syntagm.  Jur,  lib.  83.  cap.  21.  22.  Rebuff,  ad  constiU  Reg.  t(m.  i 
tit.  de  immunitat.  Eccles.  [d).  Covarruv.  rar.  resolut.  lib.  2.  cop. 
20.  Zepper.  de  Ugih,  Mosaic.  I.  2.  cap.  7.  db  lib.  4.  cap.  14.  Ames. 
de  casib.  conscient.  lib.  6.  cap.  84.  quaest.  6.  Polydor.  Virgil.  d( 
rer.  invent,  lib.  8.  cap.  12.  Martyr,  loc.  commun.  clat.  4.  cap.  14. 
num.  88.  [If  any  person  accused  (in  reatu)  happens  to  die,  he 
retains  his  good  name,  and  the  crime  is  put  an  end  to  by  death, 
except  in  the  case  of  crimen  laesae  majestaOs.  L  uU.  ad  I.  M 
Majest.  Oroeneweg.  ad  I.  6.  de  pvbl.  Matthaeus  de  criminib.  tit 
19.  cap.  8.     Grot.  8  :  32 :  22.  (e). 


{d)  The  words  of  this  writer  are  so 
apposite  that  a  mere  reference  to 
them  ought  not  to  be  considered 
sufficient  here,  as  is  often  the  case 
with  most  readers  ait  enim  cd. 
Bebuffus  in  procsmio  Oloss.  quintan  n. 
40.  Hodie  non  servatur  Bubrica  de 
his  qui  ad  ecclfsiam  con/ugiunt,  Bed 
Solent  deliriquentea  in  EcdesiiSf  etlocis 
sacris  {i.e.  free-places)  capi,  salvo  jure 
si  reintegrari  dtbeanty  nempe  cognos- 
ceniur  contra  iUum  captum^  an  immu- 
nitate  debeat  eccl.  gaudere,  et  si  condu- 
datur  et  pronuncietur  ilium  gravis 
surum,  ad  ecclesiam  (free-place)  re- 
mittetur,  si  veto  non  debeat  gaudere^ 
hoc  persententiam  dedarahitur^  et  fiet 
ei  postea  processus^  ita  vidi  servari.*^ 


In  this  way  the  injury,  which  ^ 
free-towns  and  free-places  mostly 
cause  the  State,  would  be  eaUrdj 
remoyed,  and  thus  the  general  yfd- 
fare  on  the  one  hand  and  the  iimso- 
nity  accorded  on  the  other  hand  viU 
both  be  regarded,  so  that  neither  of 
them  will  be  impaired,  it  being 
understood  that  the  immuDitj 
granted  must  be  interpreted  in 
accordance  with  the  general  welfar^i 
and,  if  e  diametro  opposed  thereto,  it 
will  not  be  of  any  effect.  See  Noeet. 
algemeen  staatsr.  der  NedeiL  ]»?• 
469.  &  470. 

(e)  And  in  all  actions  for  compen- 
sation, vid.  Yoet.  ad  D.  tit.  adIeS' 
aquil.  n.  12. 
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CHAPTEE    L 

OF  JUDGES  AND  THEIR   TEIBUNAL  OE  COUET,  AND  WHAT 

APPEETAINS   THERETO. 


Sect 

1.  Who  are  the  judges,  and  their 

office. 

2.  Of  the  Court  or  tribunal  and 

"where  it  is  to  be  held. 

3.  The  office  of  Sheriff. 


Sect. 

4.  How    the   assembling   of   tho 

Court  antiently  took  placo. 

5.  The  office  of  Registrar  or  Secre- 

tary. 


Inasmuch  as  every  one,  being  imbued  with  the  natural  failing 
of  love  of  self,  cannot  or  may  not  adjudicate  for  himself  in  the 
division  of  things,  and  the  determining  of  each  one's  property 
and  the  possession  thereof,  {.  unic.  Cod.  ne  quis  in  sxia  causa  jud, 
necessity  has  introduced  that  in  every  town  and  village  there 
should  be  impartial  judges,  who  should  decide  cases  between  two 
or  more  persons  according  to  what  is  right,  and  before  whom,  at 
the  appointed  place,  the  litigating  parties  may  mutually  prosecute 
and  state  their  cases,  and  from  whom  they  are  to  receive,  after  a 
full  hearing  on  both  sides,  judgment  and  final  decision. 

§  1.  Who  and  what  persons  originally  as  judges  administered 
justice  among  us  is  not  certain ;  but  it  is  probable  that  since  the 
sovereign  and  supreme  power  was  from  the  beginning  vested  in 
the  States  of  the  coimtry,  justice  and  the  execution  thereof  were 
entirely  administered  by  the  said  States,  after  the  example  of  the 
Boman  Emperors ;  which  is  likewise  observed  of  the  Counts  of 
Flanders  by  Nicol.  Burgund.  ad  consuetiid.  Flandr,  tract  9. 
num.  13.  and  it  also  appears  from  several  early  charters  that 
originally  it  was  also  exercised  by  the  Counts  of  Holland  (a). 

(a)  See  the  remarks  of  the  Ooun-      167.    Heinecoii,  elem,  jur.  germ.  lib. 
sellor  Idfiinga,  StaatsrecM.  pt.  1.  pag.      2.  §  11.  e<  lib.  3.  §  18. 
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However,  through  increase  of  population,  and  multiplicity  of  the 
duties  and  difficulties  which  arose  in  the  Government  of  the 
country,'  the  said  office  became  too  burdensome,  and  the  con- 
venience for  a  large  population  too  small  and  limited,  so  that 
the  sovereign  of  the  country,  being  already  charged  with  the 
Government  of  the  State  and  whatever  appertains  thereto,  en- 
trusted the  administration  of  law  and  justice  to  others,  to  whom 
he  was  obliged  to  delegate  the  same  (b).  Hence,  in  course  of 
time,  each  town,  village,  and  manor  obtained  its  own  special 
judges,  who,  in  order  that  they  may  remain  impartial  and  above 
suspicion  of  collusion  or  fraud,  are  renewed  and  reappointed 
annually ;  in  early  times  by  the  sovereign,  and  at  present  by  the 
Government  of  each  place  in  particular.  In  some  places  seven, 
in  others  eight  judges  are  appointed  from  among  the  principal 
and  most  affluent  families,  and  of  these,  those  who  are  lawyers 
are  mostly  preferred ;  and  in  commercial  towns,  where  many  dis- 
putes arise  in  trade,  the  principal  merchants  are  added  to  them. 
Besides  these,  there  are  a  general  counsellor  of  justice,  who  is 
called  Pensionary,  and  also  a  few  of  the  leading  practitioners, 
who  for  a  certain  annual  salary  render  their  assistance  in  cases  of 
difficulty,  arg.  L  2.  §  5.  D.  de  Senatus  Consult.  The  judges  in 
the  country  also  consult  in  difficult  cases  two  or  three  impartial 
lawyers  at  the  expense  of  the  litigant  parties.  These  are 
commonly  called  Schepenen,  of  whose  origin  and  distinction  we 
have  already  treated  in  vol.  1.  bk.  1.  ch.  2  (c). 

The  Bailiffs  have  the  right  in  criminal  cases,  and  the  Sheriffs 
in  common  cases,  to  prefer  an  accusation  and  complaint.  There 
are,  moreover,  a  Fiscal  and  Attorney-General,  who  prefer  accusa- 
tions in  the  name  of  the  Government  before  the  Supreme  Court 
in  cases  affecting  the  State,  and  in  other  cases  by  prevention, 
and  especially  where  the  offender  is  caught  in  the  act,  or  in  case 
of  prescription  of  crimes  left  unpunished.  Instruct,  art.  8.  d'  19. 
I.  3.  D.  de  offic.  procurat.  Caesar,  Such  an  office  was  held  by 
Pilate,  concerning  the  accusation  of  Christ,  for  it  was  his  duty 
to  accuse  him,  as  he  also  by  all  means  endeavoured  to  do  in  order 


(6)  See  van    Loon,    cUoude   HoU.  (c)  See  specially  the  ohseroationa  on 

Hist.  j)t.  2,  p,  357.  the  Introd,  qf  Orotiua,  pt,  4.    ohs. 
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to  please  the  people,  but  more  than  once  openly  declared  that  he 
found  no  fault  in  him,  and  under  great  protestation  and  witness 
handed  him  over  to  the  judges,  so  that  he  is  improperly  caUed  by 
some  ecclesiastics  stadholder  and  chief  judge,  for  he  was  nothing 
but  a  mere  fiscal  and  accuser,  in  the  name  and  on  behalf  of  the 
stadholder,  as  is  maintained  ex  TertuUiano,  Josepko  and  Tacito, 
by  Jacob  Cujacius  observ,  lib,  19.  ohserv,  13. 

§  2.  The  place  where  justice  is  administered  is  generally  called 
the  Court,  or  Vierschaar^  so  named  because  antiently  the  same 
consisted  of  a  foui-told  office — viz.,  a  judge,  plaintiff,  defendant, 
and  Sheriff  who  demands  justice.  It  is  a  Government  or  Town- 
house in  which  justice  is  publicly  administered  on  certain  days  or 
at  stated  times.  With  some  it  is  held  on  the  road  and  in  the 
streets  under  a  certain  cover,  as  is  still  observed  in  Gelderland  in 
the  country.  So,  by  a  charter  of  Duke  Maximilian  granted  to 
the  people  of  Holland  on  26  May,  1480,  art  9.  (it  is  provided) 
"  That  no  baniffs,  sheriffs,  nor  dikereeves,  within  the  towns  or 
villages,  shall  administer  justice  except  in  a  public  court,  held  in 
the  road,  or  in  a  house  where  no  drink  or  food  is  sold ;  and  the 
Court  shall  not  begin,  or  the  tribunal  be  called  togetlier,  except  in 
good  time,  with  the  rising  sun,  before  noon  and  not  before  nine 
o'clock ;  but  if  they  have  begun  the  Court,  and  the  tribunal  has 
assembled,  it  shall  not  be  adjourned,  nor  the  administration  of 
justice  delayed  one  or  two  hours  before  justice  has  been  done, 
and  if  they  administer  justice  otherwise  it  will  be  of  no  effect." 
This  has  so  far  become  obsolete  among  us  in  the  country,  that 
the  Court  is  almost  everywhere  held  in  an  inn. 

§  3.  In  every  tribunal  {vier8cha<xr)  there  is  a  sheriff  who  sum- 
mons it — ^that  is,  causes  the  magistrates  {schepenen)  to  assemble, 
and  through  the  litigating  parties  demands  justice  from  them. 
For  the  term  schaut  (sheriff)  is  derived  from  schuld  {dehi)^  and  he 
is  BO  called  as  a  recoverer  of  common  debts.  Hence,  according 
to  the  testimony  of  Grotius,  Introd,  bk,  2.  ch.  28.  §  9.  we  find  in 
antient  manuscripts  the  terms  schoud  and  schoudig,  for  schtdd 
(debt),  and  schuldig  (indebted  or  owing).  The  sheriff  had  also 
the  right  to  recover  the  small  pecuniary  fines  or  penalties  due  to 
the  lord,  which  are  still  especially  called  sheriff's  fines;  but 
larger  fines  and  penalties,  the  cognizance  of  which  belongs  to 
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wellborn  men,  were,  as  is  still  the  case,  recovered  by  the  bailiff 
almost  in  the  same  manner.   But  these  offices  are  mostly  executed 
in  the  cities,  where  the  magistrates  without  distinction  administer 
justice,  and  in  the  villages  and  manors  which  are  not  included 
under  any  general  bailiwick,  by  one  and  the  same  person,  who  is 
called  in  the  towns  chief  officer,  and  in  the  country  bailiff  and 
sheriff,  who  officiate  in  ordinary  cases  for  the  Schepenen,  and  in 
criminal  cases  for  the  wellborn  men.     Moreover,  in  the  country, 
the  sheriffs  have  the  right  of  confirming  with  the  seal  of  the 
lord  or  of  the  manor  all  letters,  transfers,  certificates,  and  other 
matters  wherein  the  Schepenen  have  jurisdiction.     The  bailiffs 
used  also  to  enjoy  the  third  penny  of  all  forfeitures  occurring  in 
the  manors  in  all  corporal  and  criminal  cases ;  and  for  the  other 
two-thirds  they  were  obliged  to  account  to  the  Count.    And  the 
sheriffs  had,  in  the  name  of  the  lords  of  the  manors,  the  jus 
retractus  of  all  sales  of  immoveable  property,  instead  of  which  the 
right  of  poundage  subsequently  arose  of  a  farthing   for  every 
penn}",   and  with  some  to  even  more  of  every  guilder,  on  all 
public  sales  of  immoveable  property.*     Concerning  which  a  deci- 
sion of  the  Court  of  Holland  was  given  in  favoui'  of  the  Sheriff 
of  Soeterwoude   on  the   24th  February,   1585,  between  Jacob 
Willemsz,  of  Leyden,  plaintiff  in  reformation  on  the  one  side, 
and  Antonis  Paats,  Sheriff  of  Soeterwoude,  defendant ;  by  which 
the  sixtieth  penny  was  awarded  him  of  the  purchase  price  of  all 
immoveable  property  publicly  sold,  or  exposed  for  sale,  within 
the  year.    A  similar  judgment  was  given  in  favour  of  the  Sheriff 
in  Schieland  on  24th  February,  1629,  to  be  found  in  vol,  1.  of 
the  sentences  and  decisions  of  the  Supreme  and  Provincial  Court, 
pag.  269.  d:  309.     See  further,  Papegay,  pag,  65.  et  seq.     The 
origin  of  the  sheriffs  in  South  Holland  is  described  by  Jacob  van 
Oudenhoven,  in  his  description  of  South  Holland,  pag.  449.  450; 
where  is  also  to  be  found  a  decision  of  the  Court  of  22nd  De- 
cember, 1598,  between  the  honourable  Jan  van  Duivenvoorden, 
lord  of  Warmond,  &c.,  plaintiff,  in  the  first  instance,  and  Foy  van 
Bronkhoven,   Sheriff  of  Rhineland  and  the   Attorney-General, 
concerning  the  right  of  the  lords  of  manors,  and  the  bailiffs 

*  [Cf.  ante,  Bk.  IV.  ch.  xix.  §  14.  note  (^).— T».] 
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appointed  by  them.  As  regards  the  right  to  common  fines 
between  bailiffs  and  sheriffs,  see  the  costuymen  of  Rhineland, 
art,  10.  and  my  notes  thereon. 

§  4.  In  former  times  the  sheriff  used  to  assemble  the  court  of 
justice  in  this  manner :  After  he  had  caused  the  magistrates  to 
be  assembled  before  noon  on  the  appointed  Court  day,  which  he 
had  properly  notified,  at  the  place  where  justice  was  generally 
administered,  he  put  the  question  whether  the  Court  had  been 
assembled  at  a  convenient  time  of  the  day,  and  whether  he,  as 
holder  and  complainer,  might  ask  justice,  and  recover  his  fines 
and  those  of  his  lord.   Whereupon  the  senior  magistrate  (schepen) 
answered :  *'l  think  the  day  has  so  far  proceeded  that  you  may 
assemble  the  court  according  to  the  law  of  the  land,  so  far  as  I 
am  concerned,  and  no  one  is  of  a  contrary  opinion."     Thereupon 
the   sheriff  called  out:    ''Is  there   no  one   against  it,  may  I 
assemble  the  court  here  according  to  the  law  of  the  land,  tliis  I 
ask  once,  twice,  thrice,  and  four  times?    As  no  one  has  any 
lawful  objection  thereto,  I  assemble  the  court  on  behalf  of  my 
lord,  on  behalf  of  the  neighbours,  and  on  T)ehalf  of  myself." 
And  this  having  been  done,  he  commanded  the  people  to  keep 
silence,  and  warned  them  in  these  words :  ''I  command  silence, 
and  prohibit  disturbance.     I  command  that  no  one  speak  before 
this  court,  or  he  speak  in  a  becoming  manner,  and  with  per- 
mission of  the  lord  or  judge,  as  may  be  right.     I  command  that 
no  one  approach  or  stand  too  near  to  the  judge,  or  address  him 
by  word  or  deed  or  with  any  matter  whatsoever.    I  command  you 
all  to  aid  the  said  court,  and  not  to  obstruct  it  in  any  way.    This 
I  command  you  on  behalf  of  my  lord,  once,  twice,  thrice,  and 
four  times,  on  pain  of  the  highest  penalty  provided  in  such  case." 
This  having  been  done,  he  put  the  question,  whether  any  one 
had   any  case   to  bring  forward?    and  thereupon  the  parties 
pleaded,  which  having  been  done,  he  asked  the  senior  magistrate 
what  the  justice  of  the  case  was  ?  and  said,  ''  That  judgment  I  ask 
of  you ;  "  and  if  the  judgment  was  given,  he  proceeded  to  ask  all 
the  others  in  turn,  whether  they  concurred  therein  ?  and  having 
collected  the  votes,  he  pronounced  sentence.      See  more  fully 
hereon  the  Charters  and  costuymen  of  South  Holland,  pag.  517. 
et  seq.,  and  the  laws  and  customs  of  Kennemerland,  pag.  190. 
200.  dt  290. 


3€0        OP  JUDGES  AND  THEIB  TRIBUNAL  OE  COUBT,    [Bk.  V. 

But  all  this  is  not  so  strictly  observed  at  the  present  day,  nor 
are  any  set  words  or  prescribed  forms  used.  The  power,  how- 
ever, of  summoning  the  Court,  keeping  the  litigating  parties  in 
order,  recovering  the  fines  and  penalties  due  to  the  lord,  asking 
judgment,  and  collecting  the  votes,  remains  unaltered. 

As  regards  the  time  for  assembling  the  Court  (vierschiiar)^  the 
Sheriff  in  Kennemerland  may  not  postpone  the  day  longer  than  a 
fortnight,  Costuymen  of  Kennemerland^  pag,  191.  Nor  may  he 
assemble  the  magistrates  to  hold  court  ofbener  than  twice  a  week, 
to  wit,  Tuesday  and  Friday,  on  which  days  the  neighbours  also 
may  bring  on  their  cases  against  each  other.  Costuymen  of 
Kennemerland,  pag,  67.  But  in  order  that  the  days  for  doing 
justice  may  not  be  too  long  delayed,  it  has  been  introduced  that 
in  the  country  the  Court  shall  assemble  at  least  every  fortnight. 
This  has  also  been  settled  by  assent  of  the  High  Court  (Hooge 
Vierschaar)  in  South  Holland  in  the  year  1438.  See  the 
costuymen  of  South  Holland,  pag*  455.  As  to  what  law  and  justice 
were  formerly  administered  by  the  sheriff  may  be  seen  from  a 
certain  sentence  of  the  Court  of  Holland  pronounced  between  the 
Bailiff  and  Sheriff  of  Byswyk  on  the  5th  November,  1682 ;  as  is 
more  fuUy  set  forth  ante,  bk.  1.  ch.  9.  §  14.  under  the  heading  of 
Mediate  Jurisdiction,  which  was  administered  by  him  in  the  name 
of  the  lord  of  the  manor  (cQ. 


((f)  The  term  Vierschaar  denotes 
the  place  where  the  Sheriff  and 
Sehepenen,  as  well  as  the  plaintiff 
and  defendant,  are  assembled;  but 
at  Amsterdam  it  generally  means  the 
bench  of  my  lords  the  magistrates 
before  whom  must  be  heard  all  cases 
which  are  not  within  the  cognizance 
of  any  subordinate  special  courts  or 
rolls  according  to  the  prescript  of  the 
ordinance ;  upon  which  Court  days 
the  honourable  the  Sheriff  addresses 
my  lord,  the  presiding  magistrate, 
thus,  **  My  lord,  the  President  N.,  I 
require  sentence  of  you  in  the  name 
of  my  lord  (the  Count)  whether  the 
day  is  sufficiently  advanced  for  the 
Court  to  assemble  and  to  administer 
law  and  justice  according  to  the 
antiont   customs   and  privileges  of 


this  city."  I  say  that  the  word 
vierachaar  is  generally  so  understood; 
for  in  the  formula  or  caution,  which 
the  chief  officer,  B.  O.,  in  criminal 
cases,  with  the  rod  in  his  hand,  ad- 
ministers to  the  accused,  the  terms 
vierschaar  spantien  (to  hold  a  Court) 
also  occur.  The  president  having 
given  sentence  and  the  officer  having 
enjoined  every  one  to  do  justice,  the 
attorneys  bring  on  in  the  name  of 
their  principals  the  complaints  to- 
gether with  the  conclusions.  See 
Ordinance  of  the  Honourable  the  Court 
of  thi$  town.  And  the  antient  customs 
are  observed  here,  twelve  such 
courts  being  held  every  year,  each 
court-sitting  continuing  three  days, 
to  wit,  Tuesday,  Thursday,  and 
Friday  ;  this  number  being   so  ar* 
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§  5.  Every  Court  has  besides  a  sworn  writer,  (who  reduces 
everything  to  writing,  makes  known  the  judgments  to  the  people 
and  issues  if  need  be  copies  of  the  same)  and  who  is  called 
Registrar  or  Secretary,  But  this  office  is  not  of  such  antient 
date,  indeed  it  was  formerly  unknown  among  the  people  in 
the  country,  among  whom  the  decisions  and  sentences  in  law- 
cases  were  given  verbally  and  pronounced  by  the  sheriff.  See 
CoBiuxfmen  of  South  Holland,  p,  449.    Whence  it  was  also  said 


ranged  that  three  courts  should  be 
held  every  quarter  of  a  year,  begin- 
ning with  the  first  or  second  Tuesday 
in  February  of  each   year,    unless 
some  obstacle  prevented  this,  and  so 
on  every  Tuesday  after  the  prelimi- 
nary admonition  prior  to  execution 
[loatpanding)y   which    always    takes 
place  on  Ihe  Monday  previous:  to 
wit,   the  second  quarter  with  the 
beginning  of  the  month  of  May ;  the 
third  after  the  long  vacation,  and  the 
last  with  the  month  of  November ; 
of  this  a  proper  Bill  or  Memorial 
mnst  be  prepared  by  the  youngest 
attorney,  with  an  insertion  of  the 
Tacations  and  a  return  of  the  admo- 
nitions and  actual  attachment  {loo»  en 
eigenpanden),  and  submitted  by  him 
at  the   last   Court-sitting  for   the 
approbation  of  my  lords :  after  which 
the  same  is  printed  and  distributed, 
and  according  to  an  antient  custom 
likewise  sent  by  the  clerks  of  the 
youngest  attorney,  to  the  other  prac- 
titioners for  their  information :  and 
the  rod-bearer's  messengers  of  the 
town  are  obliged  to  pay  good  heed 
thereto  in  order  precisely  to  inform 
the  parties  arrested  of  the  appointed 
day  and  they  be  thereby  enabled  to 
pievent  any  injury  to  themselves. 
The  proper  obsOTance  of  all  this  was 
even  formerly   considered  of  great 
importance  to  the  public,  so  that  by 
the  privilege  of  Maximil.  and  Maria, 
26  May,  1480,  it  was  enacted,  *'  And 
the  magistrates  shall  not  depart  from 
the  Court,  nor  adjourn  the  Court  one 
or  two  hours  more  or  less,  before 


justice  had  been  done,  and  if  any- 
thing were  done  otherwise,  it  will  be 
void.*'  According  to  the  ordinance 
it  must  be  obserred  that  the  docu- 
ment upon  which  the  plaintiff  wishes 
to  obtain  provision  or  namptissement 
must  be  written  out  in  good  order 
and  annexed  to  the  summons  with- 
out any  connivance  on  the  Thursday 
before  the  sitting  of  the  Court; 
whence  it  is  always  placed  on  the 
Note  at  the  foot  ef  the  petition.  If 
the  defendant,  having  been  properly 
summoned,  allows  the  third  default 
to  pass  without  appearing  or  appoint- 
ing some  one  to  allege  juatas  causas 
absentiae,  he  will  be  definitely  barred 
and  the  provmon  ofnamptisaement  ad- 
judged as  prayed  by  interlocutory 
decree,  against  which  .provisional 
sentence  no  reUef,  appeal,  or  reforma- 
tion is  allowed,  all,  however,  subject 
to  the  exceptions  mentioned  by 
Yromans,  deforo  comp,  lib.  4.  cap,  7. 
n.  2.  although  otherwise  the  defaults 
may  be  purged  under  benefit  of  relief. 
See  post,  ch,  14.  §  4.  and  the  Ordon, 
and  man,  van  procederen  anno  1580, 
and  the  notes  thereon,  p,  80.  However, 
in  criminal  cases,  upon  the  granting 
of  final  bar,  leave  is  also  given  to  the 
Honourable  the  Prosecutor,  B.O.,  to 
summon  the  defendant,  who  is  in  de- 
fault, in  person  by  name  from  the 
town-hall  of  this  town,  and  by  a 
writ  posted  advalvas  curiae  et  eccleaiae. 
See  Amstel,  Frivilegie  en  Poorterrecht, 
1.  ch.  3.  p.  22.  Duizent  Daalders 
man.  v.  proced.  pag.  74.  Wagenaar, 
beschr,  van  Amst*  12.  st.  p,  178. 


362         OP  JUDGES  AND  THElE  TEIBUxVAL  OR  COUfiT.    [Ek.  Y. 

that   formerly    secretaries    and  clerks  were  unknown,  but  all 
cases  were  settled  dc  piano  by  the  sheriff  with  his  Schepenen 
in  the  name  of  the  Count.     The  practice  was  first  derived  from 
the  Canon  law,  cap.  quoniam  extra  de  probat,  dc  cap,  statutum. 
§   notarium.   de  Rescript,   in  6.     Accordingly  we   find  in  the 
ancient  statutes  of  the  town  of  Leyden  for  the  year  1400,  and 
previously  that  the  sheriff  and  eight  aldermen  decreed  *'  That 
whoever  makes  any  acknowledgment  concerning  any  wager  or 
tender,  the  plaintiff  and  defendant  shall  deliver  their  pleadings 
in  writing  to  the  clerk  within   two  days   after  they  have  been 
served,  and  whoever  has  not  delivered  his  pleadings  as  prescribed 
shall  forfeit  his  riglit." 

The  duty  of  the  Secretary  or  Registrar  is  to  keep  a  proper 
entry  of  every  thing  which  is  brought  before  the  Court  in  favour 
or  against  the  litigating  parties,  with  a  proper  distinction 
between  the  cases,  parties  and  time ;  which  is  called  the  Record  ; 
and  after  the  case  has  been  closed  he  must  read  to  the  judge 
whatever  was  produced  by  the  litigating  parties,  to  reduce 
the  decision  into  writing,  and  to  cause  it  to  be  revised  and 
confirmed  by  the  judge,  which  having  been  done,  he  informs 
the  suitors  thereof;  and  he  must  moreover  keep  a  proper  record 
so  that  he  may  at  any  time  if  required  grant  a  copy  thereof. 
d.  cap.  quoniam.  11.  vers  statinmus  extr.  dc  Probat.  He  must 
moreover^  remain  impartial  and  not  interfere  in  any  way  with  the 
voting  and  decision,  nor  may  he  communicate  to  one  party 
anything  of  the  case  of  the  other  party,  excei:>t  as  in  the  record. 
L  1.  D.  de  praevaricat.  nor  may  he  plead  for  the  suitors.  Plac. 
of  the  States  of  Holland,  1  Aug.  1603,  by  which  it  is  enacted  that 
no  Sheriffs  or  Secretaries  of  any  tribunal  or  Court  shall  allow 
themselves  to  be  employed  as  pleaders  therein.  See  the  Charters 
and  Customs  in  South  Holland,  pag.  456  (e). 

(c)  Vid.  porrOf  Merula,  lih.  1.  tit,  6.    Van  Zurck,  in  Cod.  tit.  Offideren. 
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OF  JURISDICTION,  OB  CONSTRAINT  IN  LAW. 


Sect. 

1.  How  jurisdiction  is  exercised 

by  means  of  legal  constraint. 

2.  Jurisdiction   which   has    been 

conferred  on  a  person  cannot 
be  made  over  by  him  to 
another. 


Sect. 

3.  Of  the  different  kinds  of  Juris- 

diction. 

4.  Of  general  or  special  jurisdic- 

tion and  how  far  it  extends. 

5.  By  whom  to  be  exercised. 

6.  Of  the   emblem   of    criminal 

jurisdiction. 


§  1.  In  order  that  the  disputes  of  cases  may,  after  mutual  right 
and  argument,  be  properly  settled,  determined,  and  executed, 
the  judges  have,  besides  their  jurisdiction,  been  entrusted  with 
the  power  of  legal  constraint,  so  that  their  decrees  may  be 
obeyed,  arg.  l.  2.  de  juriadict,  <£  I.  1.  in  Jin.  D.  de  Offic.  ejus;  for 
under  jurisdiction  we  understand  that  everything  is  included 
which  appertains  to  the  execution  of  the  law,  without  which  the 
jurisdiction  would  be  ineffectual.  L  tdt.  ivfin,  D.  de  offic.  ejus  cui 
viand. 

The  mode  of  maintaining  jurisdiction  and  carrying  it  out  by 
means  of  legal  constraint  varies  with  almost  every  particular 
place ;  and  such  jurisdiction  derives  its  form  from  the  manners 
and  institutions  in  vogue  there.  Except  that  it  is  generally 
observed  everywhere,  that  capital  jurisdiction,  as  well  as  other 
branches  of  jurisdiction,  can  be  entrusted  and  conferred  upon 
another.  So  that  at  the  present  day  jurisdiction  in  capital  cases 
is  likewise,  without  distinction,  exercised  by  all  Governments 
upon  which  any  jurisdiction  is  conferred.  Except  only  that  in 
the  villages  in  the  country,  which  have  no  special  capital  juris- 
diction, the  magistrates  have  merely  a  simple  jurisdiction,  and 
capital  jurisdiction  there  is  exercised  by  the  wellborn  men,  who 
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take  cognizance  of  criminal  and  capital  cases,  and  the  magistrates 
only  of  common  cases.  Gudelin.  dejure  Noviss.  lib.  4.  cap.  2.  dt 
lib.  5.  cap.  13.  in  Jin.     Vinn.  dejurisdict.  cap.  2.  num.  8. 

§  2.  But  can  the  jurisdiction,  which  has  been  conferred  upon 
any  one,  be  transferred  by  him  again  to  a  third  party  ?  At  the 
present  day  it  is  thought  not,  and  it  is  settled  that  no  one,  but  he 
who  has  the  jurisdiction  in  himself  and  from  whom  it  proceeds, 
can  cause  it  to  be  exercised  by  a  third  party,  I.  8.  D.  de  jurisdict. 
or  even  he  whose  commission  or  appointment  clearly  authorizes 
the  transfer  (of  jurisdiction)  to  be  made  to  a  third  person,  as  is 
possessed  among  us  by  the  barons.  See  Bronkhorst.  ad  I.  70.  D. 
de  Reg.  Jur.     Vinn.  dejurisdict.  cap.  8.  num.  7. 

§  8.  Jurisdiction  was  formerly  manifold  according  to  the  DD. 
But  it  may  be  best  divided  into  criminal,  that  is  punishable,  and 
civil,  that  is  all  kinds  of  common  cases ;  except  where  the  same  is 
divided  into  high,  that  is  of  all  capital  and  criminal  cases; 
mediate,  which  is  only  concerned  with  pecuniary  fines  and  some 
other  special  classes  of  cases,  as  the  appointing  of  guardians, 
providing  for  widows  and  orphans,  appointing  notaries  and 
the  like;  and  loiv  jurisdiction  over  all  other  ordinary  cases 
between  suitors.  Such  after  the  example  of  the  French  is 
the  division  by  Jan  BotteUer  in  his  Sumtne  Ruraal,  cap.  6.  §  na- 
tuurlyk  dk  cap.  272.  dk  seq.  We  might  otherwise  divide  jurisdiction 
into  as  many  kinds  as  the  law  itself;  which  is  either  Divine, 
Human,  Spiritual,  Secular,  International,  Civil,  General,  Par- 
ticular, Feudal  or  Nonfeudal ;  or  again  into  as  many  kinds  as  the 
distinctions  among  the  judges,  as  judges  of  the  Court,  town, 
village,  spiritual,  secular,  military,  and  ordinary  civil  judges. 
However,  they  all  admit  of  the  two  main  divisions  above  named, 
viz.  criminal  and  civil,  that  is  of  punishable  and  ordinary  un- 
punishable cases. 

§  4.  Jurisdiction,  with  reference  to  its  exercise,  is  either 
general  or  special. 

General  jurisdiction  extends  over  the  whole  country,  as  for 
instance  the  jurisdiction  of  the  Court,  or  Supreme  Court  of 
Holland,  which  is  exercised  and  maintained  over  the  whole 
country.  Special  jurisdiction  is  limited  to  a  certain  place  and 
circumference,  as  for  instance  between  the  towns,  villages  and 
manors,   under  which  every   one  has  his  special  jurisdiction. 
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which  is  separated  from  the  rest  by  some  certain  landboundary. 
Beyond  which  limit  and  division  no  one  may  extend  any  juris- 
diction, but  each  must  exercise  it  within  his  own  limits,  or  the 
extension  will  of  itself  be  void.  L  tilL  D.  de  jurisdict.  See 
Pecc.  van  Besetten  en  Handopleggen.  ch,  XXI,  and  my  notes 
thereon. 

§  5.  In  the  towns  jurisdiction  is,  without  distinction  (/) 
between  high  and  loWy  criminal  and  civil,  exercised  by  the 
magistrates  (Schepetien) ;  but  in  the  country  a  distinction  is  made 
between  criminal  and  ciril  cases ;  for  there  only  civil  and  non- 
punishable  cases  are  tried  by  the  Schepenen,  and  criminal  cases 


(/)  This  rests  upon  the  following, 
to  wit,  that  to  the  Schepenen  there  . 
appertains  an  omnigena  juriadictto,  or 
general  jurisdiction,  both  in  civil  and 
criminal  cases,  which  occur  within  the 
limits  of  the  towns,  and  although, 
therefore,  subordinate  judges  have 
been  delegated  with  jurisdiction,  over 
certain  persons  and  matters  (which  our 
Author  has  omitted  to  mention  here), 
and  to  whom  we  must  resort  in  the 
first  instance  in  those  cases  which 
are  mentioned   in   their  respective 
instructions  and  ordinances,  yet  such 
certain  matters  may  also  be  adjudi- 
cated upon  in  the  first  instance  by 
the   Schepenen,    upon   advice   and 
directiou  obtained  from  the  Sche- 
penen with  consent  of  the  parties ; 
quia    Bolemnitaa    judiciorum   puUici 
juris  ut  cut  per  partes  renunciari  non 
foiut  nisi  aceedat  superioris  judicis 
approbaiio,  just  as  the  jurisdiction  of 
the  Provincial  Court  can  be  proro- 
gated by  an  agreement  between  the 
litigant  parties,  by  means  of  pleading 
to  the  conclusion  of  the  plaintiff,  by 
reconvention,   &c.    vid,  Middelant, 
in  not,  ad  Vromans  de  for.  camp,  lib. 
1.  cap.  1.  §  15.  et  post,  ch.  8.    The 
jurisdiction  of  my  lords  the  alder- 
men {schepenen)  of   this  town  is  so 
respectable    that    even   the   town, 
having  contracted  like  an  individual, 
may  be  sued  before  them,  as  has 


frequently  happened  to  the  Honour- 
able the  Burgomasters  and  Treasurers 
of  this  town.    But  the  town  may 
also  in  the  first  instance  be  sued  in 
the  Court  of  Holland,  which  may  be 
necessary  in  certain    cases,    omissis 
scahiniSy    quia    quodammodo  judices 
essent  in  propria  causa,  quod  de  jure 
prohibitum  I.  un.  Cod,  ne  quis  in  sua 
causa  jud.    et  ita    observari  testatur 
doctiss,    Bort  de  jurisdictione  etfor, 
comp,  obs.  14.     So,   likewise,  with 
cases  which  we  might  wish  to  insti- 
tute against  the  Honourable  the  col- 
leges of  Admiralty  by  reason  of  colli- 
sion at  sea,  &c.,  it  has  been  resolved 
by   their   High    Mightinesses    the 
States  of  Holland,  &c.,  24  March, 
1655,  that  the  said  colleges  could  be 
cited  in  the  first  instance  before  the 
judge  of  their  domicile,  and  conse- 
quently here  in  Amsterdam  before 
my  lords  the  schepenen,  which  seems 
to  be  dictated  by  equity  itself,  or  be- 
fore one  of  the  Courts  of  justice  at 
the  option  of  the  parties  interested. 
See  the  Resolutions  of  consideraium 
temp,  de  Witi  pag,  230.     According 
to  a  certain  general  MS.  of  the  cele- 
brated counsellor  A.  S.,  it  has  been 
maintained  by  the  Honourable  the 
College  of  Justice  in  West  Fries- 
land  that  the  States  General  must 
appoint  them  a  judge  and  that  they 
were  subject  to  none  other. 
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are  decided  by  wellborn  men.    We  have  treated  more  fully  of 
this  in  Bk,  L  ch.  2.  §  20.  dt  seq.  (g). 

§  6.  The  sign  of  a  criminal  jurisdiction  was  formerly  a  sword, 
which  was  carried  before  (the  magistrate) ;  whence  it  was  also 
called  the  power  of  the  sword,  {.  8.  D.  de  jurisdicL  But  widi 
us  the  Sheriffs  and  Bailiffs,  sitting  in  or  going  to  the  Court,  have 
a  long  and  tapering  rod  painted  red  in  their  hand.  Whence 
in  several  places  the  Sheriffs  in  the  country  (Lcmd-DrosU) 
are  called  the  Red-Rods. 

(jg)  Flura  videre  licet  apud  Yoet  ad  tit,  de  jurisdictione,  and  tn/ra,  chs,  9-12. 
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OP  PLAINTIFFS  AND  DEFENDANTS. 


Sect. 

1.  A  plaintiff  defined. 

2.  A  defendant  defined. 

3.  Whether  and  when  any  one  may 

be  compelled  to  be  plaintiff, 
and  when  one  may  withdraw 
from  a  case  that  has  been  com- 
menced. 

4.  Who  may   and   may   not   be 

plaintiffs  or  defenduits. 

5.  No  minor. 

6.  Nor    children    against    their 

parents. 

7.  Nor  married  women« 

8.  Nor  banished  persons. 

9.  Nor  any  improper  or  prohibited 

companies. 


Sect 

10.  Whether  these  are  likewise  ex- 

cused in  criminal  coses. 

11.  Where   seyeral    are   together 

liable,  whether  and  when 
each  of  them  is  liable  in 
8olidum  or  only  pro  parte. 

12.  Whether  and  when  anyone  is 

liable  for  the  debt  of  another. 

13.  Husband  and  wife  whether  and 

when  liable  for  each  other. 

14.  A  fiither  for  his  son. 

15.  Of  reprisals   and   when   they 

take  place. 

16.  No  one  is  liable  in  law  who  has 

not  been  summoned,  or  before 
the  time  has  expired. 

17.  Of  the  duty  of  a  plaintiff. 


The  persons  concerned  with  pleading  at  law  are  of  two  kinds, 
viz.,  those  whom  the  case  personally  concerns,  and  those  who 
conduct  the  case  for  others,  such  are  advocates,  attorneys,  ushers, 
messengers,  &c.  cap.  quoniam.  11.  extr.  de  probat.  The  persons 
themselves,  whom  the  case  personally  concerns,  are  plaintiffs  and 
defendants,  otherwise  called  claimants  and  summoned  persons, 
who  are  generally  called  the  parties,  because  they  plead  in  turn 
against  each  other. 

§  1.  The  claimant  or  plaintiff  is  he  who  summons  another 
before  the  judge,  in  order  to  plead  in  law  against  him.  L  18.  D. 
de  judic.  I.  10.  D.  fin.  regundor.  L  14.  in  fin.  D.  de  in  jus 
vocando. 

§  2.  A  defendant,  or  summoned  person,  is  he  who  is  cited  and 
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resists  the  plaintiff  at  law.    §  8.  Instit.  de  perpet  <£  tenipordib, 
act.  L  3.  D.  de  probat,  I,  5.  d-  seq.  Cod.  de  Edendo. 

§  8.  No  one  can  be  compelled  to  be  plaintiff  or  defendant 
against  his  will  or  pleasure,  tot  tit.  Cod.  ut  nemo  in  vitus  ag.  td 
acais.  I.  fin.  Cod.  de  lesur.  pupill.  I.  2.  Cod.  de  in  litem  jur.  I.  20. 
Cod.  de  pign.  d  hypothec.  But  if  the  cause  has  once  been 
instituted  and  commenced  before  the  judge,  it  must  be  proceeded 
with,  or  the  party  will  have  to  pay  the  costs  of  the  suit.  Instruc. 
van  den  Hove.  art.  111.  d  209.  This  is  to  be  understood  of  the 
pleadings  on  both  sides,  which  is  called  litis  contestatio,  as  soon 
as  a  claim  has  been  made  and  the  answer  pleaded  thereto,  whereby 
the  cause  is  in  issue  before  the  Court  {ba7ikva8t).  Otherwise  the 
plaintiff  may  previous  to  litis  contestatio  withdraw  his  case, 
commenced  before  one  judge,  and  bring  it  on  before  another 
judge,  provided  he  pays  the  costs  incurred  by  the  defendant  in 
the  meantime.*  DD.  ad  I.  4.  Cod.  de  pact.  See  Damhoud. 
prax.  civil,  c.  202.  Johan  i  Sande.  lib.  1.  tit.  7-  defin.  1. 
Wieland.  pract.  civ.  tit.  1.  cap.  12.  Christin.  vol.  2.  decis.  91. 
mim.  4.  Pecc.  van  Besetten  en  handopleggen.  ch.  48.  But  the 
guardians  of  minors,  managers,  receivers,  agents,  and  the  like, 
are  also  against  their  wish  and  will  obliged,  by  reason  of  their 
office,  to  have  the  cases  of  their  pupils,  minors,  and  others,  whose 
affairs  have  been  entrusted  to  them,  decided  by  the  judge, 
on  account  of  the  danger  of  responsibility  if  they  have  been 
careless  or  negligent  therein.  I.  8.  in  pr.  D.  cfe  negot.  gest.  1. 11. 
D.  mandut.  I.  2.  Cod.  arbitr.  tutel.  I.  18.  I.  24.  Cod.  de  adminis- 
trat.  tut.  See  further  Andr.  Gail.  I.  1.  observ.  9.  Merul.  prax. 
civil,  lib.  1.  tit.  8.  cap.  1.  nxvm.  9.  Damhoud.  prax.  civ.  cap.  10. 
num.  2. 

§  4.  All  persons,  who  are  not  prohibited  therefrom,  may  appear 
before  the  judge  as  plaintiffs  or  defendants,  tot.  tit.  Cod.  de  his  qui 
legit,  person,  stand,  in  judic.  habent ;  persons  so  prohibited  are : 

§  5.  1st.  All  minors  who  are  not  allowed  to  appear  in  Court 
without  the  consent  and  assistance  of  their  guardians.  I.  1.  2. 
Cod.  qui  ligitim.  person,  stand,  injud. 

§  6.  2nd.  All  children  against  their  parents,  unless  with  the 
previous  knowledge  and  permission  of  the  judge.    I.  4.  §  1.  D.  de 

•  [Cf.  tn/m,  ch.  xv.  §  10.— Tk.] 
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in  jus.  vocando.  L  8.  Cod.  eod.  §  Jin.  instit.  de  poena  temere 
litigant.  See  Mend,  prax.  civ.  lib.  4.  tit.  24.  cap.  12.  num.  8. 
Gudelin.  de  jure  Noviss.  lib.  4.  cap.  6.  in  pr.  Zyp.  Notit.  Jur. 
Belg.  de  in  jus  vocand.  vera,  quamvie.  Perez,  eod.  num.  8. 
Christin.  vol.  2.  dede.  154.  num.  8.  9.  Bebuff.  ad  constit.  reg.  in 
proem,  gloss.  5.  num.  47.  Fachin.  lib.  10,  cap.  87.  Viim.  ad. 
§  poenales.  12.  instit.  de  actionibtis,  num.  5.    Papegay.  pag.  mihi  17. 

§  7.  8rd.  All  married  women,  who  according  to  our  daily 
custom  come  mider  the  power,  care  and  protection  of  their 
hnsbands.  Grot.  Introd.  lib.  1.  cap^  4.  n.  4.  Herbai.  lib.  sing, 
cap.  18.  §  1.  cum  seq.  Boer,  ad  consuetud.  Biturig.  tit.  1,  §  4. 
gloss.  2.  Argentr.  ad  cojisuetud.  Britt.  art.  424.  Gudelin.  de 
jure  noriss.  lib.  1.  cap.  7.  vers,  certe.  Without  whose  permission 
they  may  not  appear  before  the  judge  in  civil  cases,  except  where 
the  husband  is  absent  from  home  and  abroad,  in  which  cases  it  is 
sometimes  allowed,  arg.  I.  18.  §  l.D.  dejud.  But  hereunder  are 
not  included  women  who  carry  on  some  public  trade  or  business, 
and  who  may,  so  far  as  appertains  to  such  trade  or  business, 
sue  and  defend  in  law,  of  which  we  have  treated  more  fully  ante, 
bk.  1.  ch.  6.  §  7.  See  further  hereon  G.  Wassenaai*.  pract. 
jvdic.  cap.  1.  n.  28.  d  seq.* 

§  8.  4th.  All  banished  persons.  Christin.  vol.  2.  decis.  128. 
num.  1.  Among  whom  are  also  reckoned  those  who  sojourn  among 
our  open  enemies,  unless  where  the  same  is  allowed  by  the  States 
General  or  those  (States)  within  whose  Province  the  case  is  to 
be  tried.  Resol.  of  the  States  General,  2  Oct.  1590 :  4  March, 
1591,  except  also  in  cases  relating  to  commerce,  considt.  d  Advys. 
rol.  1.  cons.  289. 

§  9.  5th.  Likewise  all  improper  and  prohibited  companies  and 
societies.  To  which,  although  some  are  suffered  and  allowed 
among  us,  all  judicial  process  is  refused,  as  may  be  seen  from 
Jacob  Coren.    observ.  9. 

§  10.  All  of  which  is  thus  observed  in  civil  and  non  punishable 
cases;  but  in  criminal  and  punishable  cases,  the  defendant,  or 
person  summoned,  must  appear  and  answer  in  person ;  so  that 
neither  the  assistance  of  guardians  in  the  case  of  minors,  nor  of 
the  husband  in  the  case  of  the  wife  is  applicable  here,  and 

♦  [Van  Eedm  vs.  Kirgtein,  Kotze's  Eep.  p.  182.— Tr.] 
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the  presence  of  the  offender  himself  is  not  only  permitted  but 
necessary.*  cap.  5.  extr.  de  except.  I.  17-  D.  de  poen.  See 
Costaymen  of  Antwerp,  tit.  48.  art.  76.  Rebuff,  ad  emit.  reg. 
in  proem,  glosa.  6.  n.  72.  Imbert.  Enrich.  Jur.  Gall,  in  verb, 
authoritas  curatorie.  Boss,  pract.  m»i.  tit.  de  confess,  num.  69. 
Clar.  §  Jin.  quaest.  50.  num.  %  Paix)n.  lib.  6.  tit.  1.  art.  22. 
Argent,  ad  conmetud.  Brittan.  art.  208. 

All  this  is  to  be  understood  of  the  litigating  parties  in  particular, 
that  is,  of  the  plaintiff  and  defendant.  But  it  sometimes  happens 
that  several  persons  together,  or  as  it  were  with  one  hand, 
carry  on  legal  proceedings  against  others,  tot.  tit.  Cod.  de  consort, 
ejusd.  litis. 

§  11.  Formerly,  if  one  of  several  co-plaintiffs  sued  another  in 
law,  he  was  met  by  the  objection  that  he  alone  was  not  competent 
to  do  so  ;  and  e  converso  if  one  person  alone  were  sued  at  law,  he 
could  defend  himself  by  urging  that  there  were  several  other 
defendants.  Cujac.  &  Oothofred.  ad  I.  1.  Cod.  eod.  But  at  the 
present  day,  although  any  one  may  have  several  partners  in  the 
same  case,  he  may,  for  his  part  alone,  sue  or  be  sued  by  another. 
d.  I.  1. 1.  4.  Cod.  eod.  L  86.  ^  i.  D.  de  verb,  oblig.  And  he  may 
also  cany  out  the  matter  entirely,  if,  being  plaintiff,  he  satisfies 
himself  of  confirmation  by  his  associates,  or  being  defendant 
gives  security  for  the  judgment.  I.  2.  Cod.  eod.  But  if  several 
joint  principals  are  not  all  subject  to  one  and  the  same  judge 
or  jurisdiction,  but  live  under  different  jurisdictions,  they 
may  be  sued  together  before  a  higher  judge  and  such  before 
the  Court  of  Holland  in  the  first  instance,  in  order  that  the 
case  should  not  be  split  up  or  dealt  with  in  separate  portions. 
I.  10.  Cod.  dejud.  <£  tot.  tit.  D.  de  quib.  red.  ad  eund.jud.  eat.  as 
will  be  pointed  out  more  fully  later  on.f 

§  12.  Otherwise  no  one  can  be  sued  for  the  obligation  of 
another.  I.  8.  Cod.  ne  uxor,  pro  marito.  L  unic.  Cod.  ut  actio  ab 
haerede.  Such  that  even  in  the  indivisible  union  between 
husband  and  wife  the  one  does  not  by  Roman  law  remain 
responsible  for  the  acts  of  the  other.  I.  1.  Cod.  ne  uxor,  pro 
marito. 


•  [(7/.  Grot.  Introd.  bk.  1.  oh.  4.         t  [Of.    Van    der   Linden.     Jud. 
§  1.— Tr.]  ppactycq.  bk.  2.  eh.  7.— Tb.] 
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§  13.  Which  rule  admits  of  exceptions,  where  by  public  usage 
and  custom  something  different  has  been  introduced.  Thus, 
among  us,  the  wife  and  her  heirs  may  with  reference  to  the 
communion  of  property  be  sued  for  half  of  the  husband's  debts. 
Neostad.  de  pact  antenupt  observ.  9.  in  not  Grot.  bL  1.  ch.  5. 
§  22.  Gomez,  ad  leg.  68.  tauri.  num.  78.  vers,  ex  quibua  infero* 
Consult  &  Adyys.  part.  1.  consult  47.  vers,  van  gelyken.  Pecc. 
de  testam.  conjug.  Ub.  2.  cap.  6.  in  fin.  But  after  the  death  of  her 
husband  a  widow  is  not  liable  for  debts  incurred  by  her  husband 
prior  to  the  marriage,  as  has  been  already  mentioned  ante,  bk.  4. 
eh.  23.  §  6.  (a).  Nor  (will  she  be  liable)  in  the  fines  and  penalties 
imposed  upon  the  husband  for  some  wrongful  act.  See  Papon. 
I.  16.  tit.  2.  art.  8.  Goris.  Advers.  tr.  de  Societ.  conjug.  cap.  4. 
num.  12.  As  where  the  husband  has  been  punished  in  his 
property  on  account  of  adultery,  or  for  some  other  reason,  in 
which  case  the  damage  will  be  borne  by  the  husband's  property 
alone.  Sand.  lib.  2.  tit.  6.  defin.  8.  Goris.  diet.  cap.  4.  num.  8. 
earn  db  seqq.  Herbai.  lib.  sing.  cap.  18.  §  16.  Grot.  Introd.  lib,  1. 
eap,  5.  §  22.  Charters  of  South  Holland  printed  in  the  year  1664. 
pag.  681,  art.  7.  Likewise,  if  all  the  husband's  property  is  con* 
fiscated,  the  half  of  the  profits  wUl  nevertheless  remain  free  for 
the  wife.  Costuym.  of  Antwerp,  tit.  16.  art.  1.  Christ,  ad  leg. 
Mechlin,  tit,  9.  art.  2.  num.  12.  Gomez,  ad  I.  11.  tauri.  n.  1. 
Gail.  lib.  2.  observ.  86.  num.  14. 

And  in  many  places  a  wife  has  this  privilege,  that  she  may,  in 
presence  of  the  sheriff  and  two  magistrates  (Schepenen)  and 
before  the  burial  of  her  deceased  husband,  renounce  the  estate, 
and  departing  in  her  daily  clothes  she  will  no  longer  be  liable  for 
any  of  the  debts ;  which  is  commonly  called  placing  the  key  upon 
the  coffin ;  or  walking  before  the  bier.  Statutes  of  Leydcn,  art. 
203.  So  in  like  manner  the  Statutes  of  Rotterdam  expressly 
provide  that  the  widows  of  the  citizens  of  the  town,  who  wish 
to  free  themselves  from  debts  incurred  by  their  husbands  dur- 
ing or  before  marriage,  must  place  the  keys  of  the  house  upon 
the  coffin,  and  cause  them  to  be  publicly  carried  to  the  church, 
and  themselves  proceed  from  the  house  in  their  daily  clothes  with 


(a)  Add,  Boel.  in  nctU  ad  Loen.  decis.  pag,  626. 
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the  dead  body  to  church,  ten  stivers  in  money^  and  for  the  future 
remain  out  of  the  house  (b). 

The  husband  on  the  other  hand  (seeing  that  according  to 
the  custom  of  our  countiy  community  of  all  property  exists 
between  husband  and  wife)  may  also  be  sued  during  the  marriage, 
for  debts  incurred  by  his  wife  before  marriage.*  See  Chasson. 
ad  consuetud.  Burg.  rub.  4.  §  9.  ad  verb,  de  tuos  debites.  num.  8. 
But  for  debts  contracted  (by  her)  during  marriage  he  will  not  be 
liable  except  in  so  far  as  they  have  been  incurred  with  his 
consent.  As  where  the  wife  with  the  knowledge  and  consent  of 
her  husband  carries  on  some  public  trade,  or  except  where  the 
debts  were  contracted  for  the  joint  household,  arg,  §  final. 
InBtit.  quib,  alienare  licet.  I.  88.  D.  dejure  dot.  I.  78.  §  2.  D.  eod. 

§  14.  For  the  same  reason  a  son  cannot  be  held  liable  for  the 
debt  of  his  father,  nor  a  father  for  that  of  his  son.  L  1.  <6  tot.  tit. 
C,  ne  filius  pro  patre,  junct.  I.  26.  D.  de  poenis  d  ibi  DD.  But 
whether  a  father  must,  in  the  name  and  on  behalf  of  his  son, 
maintain  the  child  procreated  by  the  son  out  of  wedlock ;  or 
compensate  a  girl  seduced  by  his  son,  is  with  some  a  doubtful 
point.  Chnstin.  vol.  8.  decis.  17.  in  fin.  answers  in  the  negative. 
Faber.  Cod.  lib.  4.  tit.  1.  def.  8.  in  the  affirmative;  but  this 
cannot  be  extended  further  than  the  education  of  the  child, 
according  to  the  opinion  of  Tulden  ad  Cod.  d.  tit.  and  this  a 
grandfather  also  owes  his  grandson,  as  has  been  more  fully 
mentioned  ante,  bk.  1.  ch.  18.  §  7. 

§  16.  Likewise,  according  to  the  practice  and  custom  of  our 
country,  if  a  whole  civil  community  owes  anything,  the  property 
of  all  those  belonging  to  such  community  is  tacitly  bound;  so  that 
if  a  foreigner  is  refused  justice  against  the  defendant  in  any 
Province,  or  has  a  judgment  passed  over  him,  which  is  clearly 
inequitable,  unreasonable  and  unjust,  or  if  the  community  or  its 
rulers  will  not  satisfy  what  is  due  from  them,  he  may,  with  the 
knowledge  and  consent  of  the  Government  of  his  own  country  or 
Province,  attach  a  citizen  of  the  aforesaid  Province  or  community, 

(h)  All  this  is  of  high  origin  and  SiaaUr,  pt.  1.  p.  200. 

followed   by  the  Dutch  Countesses  ♦  [Cf.  ante.  Bk.  IV.  ch.  23.  J  6.— 

with   every    solemnity,  vid.    Loen.  Tb.] 
deci9,  rja$.  65  et  cos,  73.  et  Idsinga 
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whomsoever  he  may,  or  also  ships,  goods,  merchandize,  &c. 
coming  therefrom,  and  so  by  this  means  compel  the  defendant  to 
pay  or  satisfy  what  is  due  to  him.  This  is  commonly  called 
Reprisals,  as  to  which  see  more  fully  Ghristin.  vol,  5.  decis.  188. 
w.  7.  Bart,  tract,  de  repress,  Gail,  de  pignorat.  observ,  2.  cum 
seq.  Mynsing.  cent,  6«  obs,  1.  Georg.  Tholos.  in  Syntagm,  juris, 
lib,  88.  c.  8.     Henoch,  de  arbitr.  jud,  cas,  527. 

But  as  these  are  harsh  measures,  which  may  easily  inyolye 
neighbouring  states  in  war,  it  has  been  a  matter  of  doubt  among 
the  commentators  whether  this  practice  is  to  be  considered  as 
proper  or  improper,  lawful  or  unlawful.  Accordingly  it  is 
advisable,  in  order  to  prevent  this  among  neighbours  and  allies, 
to  follow  the  example  in  the  treaty  concluded  between  this  State 
and  England  on  15  April,  1654 ;  by  which  all  possible  reasons  for 
such  or  similar  occurrences  are  prevented  and  removed,  and  that 
if  a  wrong  or  injury  is  done  by  a  subject  of  the  one  against  a 
subject  of  the  other,  or  by  the  one  State  or  its  inhabitants  against 
the  other,  no  letters  of  Reprisals,  Marque  or  Counter  Marque 
shall  be  granted  by  either  of  them,  until  justice  in  the  ordinary 
course  shall  first  have  been  asked;  and  if  this  be  refused  or 
delayed,  that  then  the  Government  of  the  subject  or  people  who 
have  been  wronged,  shall  make  a  written  demand  and  request 
upon  the  Government,  on  whose  side  justice  has  been  refused  or 
delayed,  to  have  all  such  disputes  settled  and  adjusted  amicably 
or  by  means  of  the  ordinary  form  of  procedure.  But  if  not- 
withstanding there  should  still  be  delay  and  no  justice  done, 
then  letters  of  Reprisals,  Marque  and  Counter  Marque  shall 
be  granted,  &c.  (c). 

This  rule  also  does  not  apply  to  the  heirs  of  a  deceased  person, 
who  represent  his  persona  in  everything,  and  must  discharge  his 
debts  of  whatever  kind  they  may  be,  even  the  fines  and  penalties, 
which  result  from  the  crime  of  the  deceased,  without  distinction. 
tot,  tit.  Cod*  ex  deli^Jt,  defunct,  in  quantum  haered. 

§  16.  Just  as  no  one  is  obliged  to  be  plaintiff  or  complainant 
against  his  will ;  so  no  one,  who  is  prepared  to  do  that  which  is 
demanded  from  him,  can  be  sued  at  law  against  his  will.     Gonse- 


(c)  See  van  Zurck,  tit.  Bepreealien  H  ampL    Bynkershoek,  guaut.  Jut, 
Puiliet,  pojQ,  176  e^  Hq, 
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quently  a  plaintiff  must  not  cite  any  one  at  law,  before  he  has 
made  an  amicable  demand  upon  him,  for  otherwise  if  the 
defendant  should  appear  before  the  judge  and  declare  never 
to  have  been  imwilling  to  do  that  which  is  demanded  from  him 
and  to  be  still  ready  to  do  so,  the  plaintiff  will  have  to  pay  his 
own  costs  and  also  those  incurred  by  the  defendant  *  cap,  novit 
extr.  dejudic,  arg.  I.  73.  D.  de  procuratorib.  L  13.  de  Sera*  Urban, 
praed.  l.  40.  D.  de  pign.  act.  L  122.  dt  §  3.  D.  de  V.  Oblig.  But 
this  is  to  be  understood  of  debts  for  which  a  demand  has  to  be 
made,  and  where  accordingly  the  creditor  must  proceed  to  the 
house  of  the  debtor  to  receive  the  same,  no  certain  day  or  place 
of  payment  having  been  named. 

Here  it  is  only  after  proper  demand  that  the  debtor  falls  in 
mora,  d.  I.  1.  2*  §  8.  D.  de  oblig.  L  24.  D.  Qtiando  dies  legator,  but 
not  also  in  the  case  of  debts  where  a  certain  fixed  day  of  payment 
is  mentioned,  and  which  must  be  paid  at  the  house  or  m  the 
hands  of  the  creditor,  as  are  quitrents,  annual  redeemable  renta 
and  the  like,  for  in  this  case  the  lapse  of  the  day  stands  in 
the  place  of  a  proper  demand  and  places  the  debtor  in  mora,  L  12. 
Cod.  de  contr.  dk  commit,  atipulat.  L  2.  Cod.  de  Jure  Emphyt. 
Whether  and  when  the  debtor  must  come  and  pay  what  he  owes, 
and  when  the  creditor    must    come   and    receive    payment  is 
discussed  by  Caspar.  Boderic.  de  Ann.  dk  menstr.  reditib.  lib.  2. 
quaest.  6.     Pyrrh.  Maur.  tract,  de  Solut.  cap.  29.     Anton.  Fabr. 
ad  Cod.  lib.  4.  tit.  43.  definit.  15.  cC*  lib.  8.  tit.  30.  definit.  4.    Pecc. 
van  Bfisetten  ende  Handopleggen,  cap.  9.  num.  2. 

So,  likewise,  no  one  can  be  sued  at  law  before  the  time  for 
payment  has  expired.  I.  213.  de  verb,  signific.  I.  unic.  Cod*  ut  act. 
ab  hasred.  I.  7.  D.  de  compens.  except  where  the  debtor  has  become 
suspected,  or  the  creditor  had  other  reasons  to  demand  security 
for  the  payment  of  his  debt,!  in  which  case  he  may,  even  before 
the  time,  require  payment  or  security.  I.  41.  D.  dejudic.  I.  14.  D. 
de  pignor.     See  also  Pecc.  van  Besetten.  ch.  4.  num.  6. 

§  17*  The  plaintiff,  before  he  sues  the  defendant,  should  well 

*  [Cf.  van  der  Linden.  Henry's  application  by  the  orediior,  setting 

Edn. ,  p.  395. — ^Tlt.]  forth  that  the  interests  of  the  creditor 

t  [In  the  Transvaal  an  arrest  may  are  jeopardized  by  the  acts  and  oon- 

be  granted  against  the  person  and  duct  of  the  debtor.   §  55.  Ord^na/^af 

property  of  a  debtor,  upon  a  sworn  No.  1.  1874. — ^Tb.] 
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consider  how  and  by  what  means  he  can  prove  his  demand, 
without  which  the  defendant  will  be  absolved  from  the  claim ; 
'•  28.  Cod,  de  probaU  L  21.  D.  eod.  of  which  we  will  speak 
niore  fully  in  its  proper  place.  In  like  manner,  he  must  consider 
whether  the  defendant  cannot  propound  some  exception  or 
objection  either  against  the  case,  or  against  the  mode  of  pro- 
cedure, which  (exceptions)  are  of  various  kinds  (rf). 

(d)  Add,  Merula.  Manier  van  procederen,  lib,  1,  UU  8.  per  tot. 


cbAPTER    IV. 


OF  PLEADEES  AND  INTEEPEBTEES,  THAT  IS  OF  ADVOCATES 
AND  ATTOENEYS  AND  THEIE  OFFICE. 


Sect. 
1*  Of  the  dignity  of  Advocate  or 
pleader. 

2.  Of  the  duty  attached  to  his 

office. 

3.  Of  the  dignity  of  procurator  or 

attorney. 

4.  Of  his  duty  in  civil  casest 
d.  In  criminal  cases. 

6.  Whether  and  to  what  extent  he 
is  principal  in  a  case. 


Sect. 

7.  Whether  it  is  necessary  that  he 

exhibit  his  power. 

8.  When  his  duty  and  authority 

cease  and  his  service  ends. 

9.  Whether  this  happens  by  the 

pronouncing  of  judgment 
10.  Whether  it  is  determined  by 
death,  and  how  it  is  resumed 
in  such  a  case. 


As  many  persons  by  reason  of  their  inexperience  in  legal 
matters^  or  by  reason  of  their  necessary  absence,  cannot  or  may 
not  maintain  and  conduct  their  own  causes,  necessity  has 
introduced  that  we  may  prosecute  them  through  the  assistance 
of  others,  legally  authorised  thereto,  after  inquiry  had  as  to  their 
ability.  Such  authorised  persons  are  pleaders  and  interpreters, 
otherwise  called  Advocates  and  Attorneys. 

§  1.  Advocates  or  pleaders  are  they  who  verbally,  in  writing,  or 
otherwise,  conduct  the  cases  of  others  with  their  good  advice  and 
according  to  the  law.  L  6.  §  6.  Cod.  de  postuland.  L  8.  Cod.  de 
Advocat,  divers,  judicior.  Z.  1.  §  4.  D.  cfe  extraord.  cognit.  both  in 
common  and  criminal  cases.  L  6.  Cod.  de  postul.  L  12.  D.  d^ 
pabLjvd.  I.  2.  in  Jin.  Cod.  de  exhib.  reis.  Accordingly  their 
office  is  considered  one  of  great  dignity,  as  well  as  of  necessity, 
for  by  defending  with  their  gifted  eloquence  ignorant  and  innocent 
people  in  life  and  property,  they  serve  mankind  no  less  than  they, 
who  with  arms  in  their  hands,  through  wounds  and  battle,  fight 


Oh.  IV.]   OF  PLBADEES  AND  INTEEPRETBES,  ETC. 


377 


for  the  liberty  of  themselves  and  country.  1. 14.  Cod,  de  Advocat. 
divers.  Judidor  (a). 

To  which  among  us  all  those  are  without  distinction  admitted^ 
who  are  recognized  in  any  University  or  High  School  as  Masters 
of  both  Systems  of  Law.  So  that  their  number  is  at  the  present 
day  uncertain,  and  under  the  order  of  Advocates  all  those  are 
included  who  have  exhibited  their  diploma  to  the  President,  or 
some  member  of  the  court,  commissioned  for  the  purpose,  and 
have  taken  the  usual  oath.  arg.  L  11.  Cod.  de  Advoc.  divers. 
Judidor.  Instr.  art.  71.  Merul.  prax.  civil,  lib,  4.  tit,  16.  dt  17. 
cap.  1.  dk  2.  num.  7.  d'  cap.  3.  Instruct,  van  den  Hoog.  Bade, 
art.  121.  Zypae.  notit.  jur.  Belg.  d€  coUeg.  artific.  in  pr.  Which 
oath  must  be  renewed  every  year  on  the  first  lawday  after  the 
feast  of  the  Epiphany,  upon  the  public  roll,  after  the  same  has 
been  read  over  together  with  the  Instruction  of  the  Court,  in  so 
£ar  as  it  has  any  relation  thereto,  in  the  presence  of  two  com« 
missioners.  Instruct,  art.  11.  Those  who  are  absent  are  allowed 
to  renew  their  oath  two  days  after  their  return,  d.  art.  11,  and 
they  are  also  admitted  thereupon  in  the  towns.  See  Manier  van 
procederen  voor  den  Gerechte  der  Stad  A^nsterdam,  cap.  8.  art.  1. 

§  2.  How  an  Advocate  must  conduct  himself  in  the  discharge 
of  his  office  is  considered  by  Oudelin.  de  jur.  Notnss.  lib.  4. 
cap,  4.  Merul.  lib.  4.  tit,  11.  cap.  4. 5. 6.  7.  8.  9.  10.  Instruct,  of 
the  Court  of  Holland,  art.  71.  d  seq.  and  of  the  Supreme  Court. 
art.  128.  d  seq.  Ordonantie  d  Instructie  of  the  Court  of  Utrecht. 
Ruhr,  van  de  Advoca/ten  Manier  van  Procederen  at  Amsterdam, 
c.  8.  and  the  note  ofDuyzenddaalders  tliereon ;  and  amongst  others 
it  consists  herein ;  1st.  That  he  may  not  take  any  case  which  he 
knows  to  be  unjust.    /.  14.  §  1.  vers,  non  autem  d  ibi  Bald,  Cod. 


(a)  Wherefore  also  Advocates,  as 
durtingaished  from  attorneys,  were 
formerly  favoured  with  many  privi- 
leges, vid.  Hoebach.  prax.  civ,  tit.  18. 
n.  24  <C;  25.  Merula.  lib.  4.  tit.  18. 
cap.  12.  among  which  is  specially 
mentioned  immunity  from  standing 
guard.  I  am  aware  that  by  a  re- 
solution of  the  military  council  of 
Amsterdam  of  14  June,  1672,  Handv. 
p.  161,  it  is  also  included  that  Advo- 


cates from  18  to  60  years  of  age 
shall  stand  on  guard,  but  I  am  also 
awaro  that  the  military  council  can- 
not, on  its  own  responsibility,  dero- 
gate from  any  privileges,  however 
seldom  these  may  have  been  exer- 
cised, and  that  by  my  Lords  the 
Magistrates  aU  Doctors,  of  any  stand- 
ing in  this  city,  are  exempted  from 
guard. 
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dejudidor.  Instruct  artic.  71.     2nd.  That  he  may  not  stipokte 
for  any  shar^  in  the  suit.  L  6.  §  2.  Cod.  de  postuL  d  ingtruct.  d. 
art.  71.     8rd.  That  he  may  only  do  that  which  the  ease  requires 
and  not  indulge  in  scandalous  or  libellous  language,  beyond  the 
necessity  of  the  case.    d.  I.  6.  §  1.    Cod.  de  posttd.  dk  d.  art.  71. 
4th.  That  he  may  make  no  improper  or  unnecessary  delay  in 
order  to  vex  people  thereby,  d.  L  6.  §  4.     6th.  That  in  his 
written  x)leadings  he  must  not  make  any  repetitions  or  reditionSf 
that  is  repeat  again  what  has  already  been  said,  or  insert  the 
entire  contents  of  any  documents  therein,  but  merely  state  the 
substance  thereof,  and  refer  to  the  documents  themselves.    This 
was  so  prescribed  by  the  Ordinance  of  the  Court  of  Holland. 
1  March,  1688,  and  renewed  by  the  new  ordinance  and  reglement 
for  the  promotion  and  expedition  of  Justice  in  the  Supreme  Court. 
7  June^  1668.  art.  88.    6th.  To  which  must  be  added  that  in 
stating  his  case  he  must  not  omit  or  neglect  any  facts  and  proofs- 
Otherwise,  if  anything  in  law  is  omitted  by  the  Advocate  throu^ 
inexperience  or  neglect,  the  same  may  and  ought  to  be  supplied 
by  the  judge,  and  be  considered  as  if  it  had  been  pleaded   or 
said ;  *  but  this  does  not  extend  to  matters  of  proof,  for  in  snch 
matters  we  can  only  judge  according  to  the  evidence.    L  6.  §  1. 
£>•  de  offic.    Praesid,  cap.  jvdicantem.  80.  quaest.  6.  <£  cap.  1.  de 
Officio    Ordinario.     See    Ant.  Fab.  ad  iiU   Cod.  ut  quae  des. 
advocai,  part,  defin.  1.    Christin.  vol.  2.  decis.  105.  nuvi.  1.  2. 

No  distinction  is  made  between  persons,  who  may  allow  them- 
selves to  be  employed  as  advocates,  for  such  persons,  as  has 
already  been  said,  are  admitted  to  the  order  by  the  court  itself, 
after  inquiry  had  thereon.  The  advocates  have  at  their  service 
an  interpreter,  otherwise  called  a  procurator,  so  named  because 
he  keeps  a  record  of  the  pleadings,  acts  in  the  prosecution  of  the 
cause  in  all  its  stages,  sees  that  no  delay  takes  place  therein,  and 
in  everything  assists  the  Advocate,  who  when  the  case  is 
completed  by  his  advice  and  the  assistance  of  the  attorney, 
further  pleads  and  defends  the  cause  at  law,  either  orally  or 
in  writing. 

§  8.  The  office  of  interpreter  or  attorney  was  formerly  despised 
and  of  small  consequence.    Gloss.  Bart.  Angel,  ad  I.  84.  Cod.  de 

^  [Of.  per  Cur.  in  Weaiherley  vs.  WeatherUy,  Koteo's  Eep.  p.  66.— Tb.] 
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decurion.  but  at  the  present  day  those,  who  belong  to  it,  are  held 
in  good  esteem,  and  considered  so  necessary  that  in  the  Superior 
Courts  no  one  may  appear  before  the  judge  without  the  protection 
of  an  Advocate  and  the  assistance  of  an  Attorney.  Merula.  praa^. 
cii\  lib.  4.  tit.  86.  cap.  1.  num.  6.  Except  that  in  small  cases  (in 
the  first  instance  from  a  hundred  guilders  and  less,  and  on  appeal 
from  the  towns  from  two  hundred  guilders,  and  from  the  villages 
one  hundred  guilders  and  less)  either  an  Advocate  or  Attorney 
alone  may  defend  the  case.  Instrvctie  van  de  Justitie  in  kleine 
saken.  art.  28.  and  subsequent  Ampliation  of  the  Listructief 
art.  24.  Before  the  inferior  tribunals  the  attorneys  alone  conduct 
and  defend  the  case ;  except  where  in  matters  of  great  importance; 
and  for  better  security,  they  engage  an  Advocate  to  assist  them, 
which  they  are  at  liberty  to  do. 

In  order  that  the  good  folk  may  be  served  by  persons,  who  are 
competent  and  qualified,  a  certain  number  of  persons  are  in  every 
Court  admitted  to  the  office  of  attorney,  upon  taking  the  oath 
and  after  inquiry  had ;  and  they  alone  may  fill  this  office.  Gail. 
lib.  1.  obserr.  48.  Merul.  prax.  cit\  lib.  4.  tit.  18.  c.  1.  n.  7. 
Gadelin.  de  Jure  Novi$8.  Ub.  4.  cap.  4.  in  Jin.  Christin.  vd.  2. 
decis.  107.  d-  $eqq. 

§  4.  They  may  undertake  all  civil  and  non-punishable  cases 
for  others  in  law,  so  that  the  parties  themselves  need  not  person- 
ally  appear  before  the  Court,  provided  the  attorney  can  exhibit  his 
authority  or  power,  executed  before  the  Kegisti*ar,  Secretary,  or 
a  Notary  and  two  witnesses.  I.  46.  §  2«  l.  68.  D.  de  procurator. 
1. 110.  ^  1.  D.  de  R.  J.  d  simtd.  Marani  de  procur.  num.  1. 
Merul.  prax.  civ.  I.  4.  tit.  18.  cap^  2. 

§  5.  But  in  crimiual  and  punishable  cases,  although  the  same 
may  also  (so  far  as  it  is  allowed,  saving  the  confession  of  the 
defendant,  in  ordinary  process,  that  is  an  ordinary  lawsuit)  be 
conducted  by  an  attorney  (for  according  to  practice  (b)  no  one 
is  allowed  to  plead  his  own  cause)  the  defendant  is  not  excused 
from  appearance  in  person,  except  after  cognizance  of  the  case 
and  preceding  permission  under  promise  of  at  all  times  again 
appearing  before  the  Court.  Merul.  prax.  civ.  lib.  4.  tit.  26. 
cap.  1.  num.  4,  5,  6. 

{h)  Stylus  Curiae  hahdur  pro  lege.  vid.  Memla  manier,  proeed.  h%  1.  cap.  2. 
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§  6.  According  to  the  written  Roman  law  the  attorneys  were 
principals  in  the  case,  and  execution  of  the  judgment  was  also 
carried  out  against  them.  L  22.  Cod.  de  procurat.  But  at  the 
present  day  their  mere  office  is  alone  considered,  and  execution  of 
the  sentence  is  not  carried  out  against  them^  but  against  their 
principals.  arg.l.A.D.derejud.  I.  61.  D,  de  procurat  MeruL 
prax.  civ.  lib.  4.  tit.  88.  n.  7.  Zypae.  not.  Jur.  Belg.  de  sentent. 
d'rejud.  vers,  sententia.  Argentr.  ad  consuetud.  Britann.  art.  102. 
in  fin.  Christin.  vol.  4.  decis.  91.  num.  16.  Gail.  lib.  1.  observ.  111. 
num.  2.  Sande.  lib.  8.  tit.  7.  defin.  1.  Consequently  they  cannot 
be  allowed  to  appear  without  exhibiting  their  warrant  and  power. 
/•  2.  §  8.  D.  ex  quib.  cam.  in  poss.  eat.  I.  66.  de  except  (c). 

§  7.  For  which  purpose  the  opposite  party  may  at  all  stages  of 
the  suit  make  exception  and  objection  that  the  attorneys  produce 
their  power,  and  the  case  will  on  that  account  be  postponed. 
arg.  I.  24.  Cod.  de  procurat.  See  Zanger.  de  except,  part.  2.  cap.  8. 
7ium.  86.  Merul.  prax.  dvil.  lib.  4.  tit.  18.  cap.  3.  4.  But 
according  to  daily  practice  and  manner  of  procedure,  an  attorney, 
who  has  the  case  in  hand,  and  is  provided  with  everything 
appertaining  thereto,  but  has  not  yet  received  his  power,  or  if  the 
power  received  by  him  is  defective  in  something,  will,  upon 
promise  of  approbation  and  confirmation  by  his  principal,  be 
allowed  time  for  the  production  of  the  same,  and  full  approval 


(c)  Which  power  and  authority 
may  at  the  present  day  be  revoked 
at  all  times,  like  an  ordinaiy  man- 
date, provided  another  attorney  be 
appointed,  vid,  the  note  to  Morula 
TYiaji.  van  proced,  pag,  316 ;  except, 
in  the  opinion  of  some,  in  the  case 
of  an  irrevocable  power  to  obtain 
willing  condemnation.  But,  on  the 
other  hand,  we  must  consider  what 
IS  said  in  the  note  to  Morula  at 
jp.  187,  it  being  palpable  that  the 
essentialia  of  a  contract  cannot  be 
derogated  from  by  means  of  &  pactum; 
to  which  may  be  added  acutis$. 
Titii.  Jus  privatum,  pag,  1515.  in 
verbis  :  **finitur  potestas  procuratoris 
judicialis  mutuo  dissensu  nee  ccn» 
sensu  adversarii  hodie  opus  esse  arhi- 
troTj'^*  on  the  other  hand,  there  is 


not  only  the  objection  (under  cor- 
rection) of  the  renunciation  of  this 
power  to  revoke,  but  also  of  the 
utility  which  exists  that  conventions 
should  have  proper  effect,  and  fur- 
ther, that  everything  advanced  by 
me  above,  on  tiie  one  side  is  only 
relative  to  the  contract  between  the 
mandans  and  the  attorney.  This 
appears  from  the  words  of  Titius, 
I,  c.  modo  procuratorit  ratione  operas 
praestitae,  saiisfiat,  ac  res  per  alium 
comTnode  expediri  possit.  Therefore 
by  reason  of  the  convention  illis  non 
obstantihus  another  attorney  must  be 
instructed;  wherefore  the  circum- 
stances being  such,  relief  must  be 
prayed  at  least  before  the  decree  of 
willing  condemnation. 
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and  confirmation  of  what  he  may  have  done  in  tlie  case.  See 
DD.  ad  L  1,  Cod,  de  procurat.  Imbert.  pracU  lib.  1.  cap.  17- 
num.  88.  Christin.  vol.  2.  decis.  108.  d  109.  Otherwise,  on 
failure  therieof,  execution  of  the  judgment  will  issue  against  his 
person,  and  he  will  be  liable  for  all  loss  and  interest.  DD.  ad 
L  61.  D.  d^  procurat.  d-  I.  4.  D.  de  re  jud.  And  besides  this, 
the  attorneys  of  the  court  are  punishable  for  the  same  according 
to  circumstances.  Instructie  of  the  court,  art.  52.  And  with  us 
the  authority  of  the  attorney  must  be  gathered  from  the  words 
and  meaning  of  the  warrant  or  power.  I  say  from  the  meaning, 
because  it  sometimes  happens  that  the  authority  extends  beyond 
the  mere  words.  Thus  it  is  generally  understood  that,  if  any 
one  is  directed  to  do  something  under  a  general  power,  he  also 
has  authority  and  power  to  do  everything,  without  which  the 
prosecution  of  the  said  matter  can  not  take  place,  arg,  L  2. 
D.  de  juried.  See  Pecc.  van  Besetten  en  Handopleggen,  cap.  8. 
num.  4.  in  medio. 

This  authority  ceases  in  the  following  cases : — 

§  8.  1st.  Where  the  same  is  revoked,  which  may  take  place  at 
any  time,  the  case  being  yet  entire.  I.  16.  D.  de  procurator. 
Gail.  lib.  1.  observ.  47.  Merul.  prax.  civ.  lib.  4.  tit.  18.  cap.  6. 
num.  8. 

2nd.  Where  the  attorney  himself  withdraws  his  services,  and 
has  himself  excused,  which  may  take  place  in  the  same  manner. 
Merul.  diet.  loco.  n.  4. 

§  9.  8rd.  By  decision  of  the  case.  DD.  ad  I.  21.  Cod.  de 
procurat.  So  that  the  attorneys  may  not,  without  special  au- 
thority, proceed  with  the  further  execution  of  the  judgment. 
per  Bart,  and  DD.  ad  I.  86.  /).  de  solut.  Nor  may  any  payment, 
without  special  authority',  be  made  to  them.  I.  18.  D.  de  pact, 
d.  I.  86.  de  solut.  See  Pecc.  van  Besetten  d  Handopleggen,  ch.  8. 
num.  4.  d  num.  10.  in  Jin. 

4th.  By  the  death  of  principal  or  attorney.  DD.  ad  I.  15.  D. 
eod.  l.  26.  inpr.  D.  eod.  d  I.  6.  D,  de  juried. 

§  10.  But  in  order  that  the  case  should  not  thereby  be  im- 
peded, the  defendant  is,  by  the  practice  of  the  Court,  on  the 
death  of  the  attorney  while  the  case  is  pending,  summoned  to 
appoint  another  in  his  place  (commonly  called  the  appointing  of 
an  attorney  acceptant).    See  Merul.  prax.  civ,  lib.  4.  tit.  83.  cap.  6. 
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d;  lib,  4.  tit  18.  cap.  1.  And  upon  the  death  of  (one  of)  tk 
parties  to  the  suit,  his  heirs  are  summoned  to  accept  the  ease  as 
it  stands,  and  proceed  therein  with  the  opposite  party  aeoordi^ 
to  the  last  pleading  held  therein,  or  to  renounce  the  same  and 
consent  to  the  claim  of  the  adverse  party,  as  they  maybe  advised. 
Which  is  commonly  called  accepting  the  arrementen  of  the  suit. 
Merul.  Ub.  4.  UU  88.  cap.  4  {d). 

{d)  Add.  Yoet.  ad  tit,  D.  de  procurcU.  et  de/oisoribua^ 


CHAPTER    V. 


OP  USHEES  AND  MESSENQEES  AND  THEIE  OFFICE. 


Sect 

1.  Of  uahera  and  messengers,  and 

$12. 

2.  Of  the  first  usher. 

3.  Of  the  others. 

4.  Of  travelling  messengers. 

6.  Of  the   badge  of  messengers 
and  ushers. 

6.  Of  the  sign  of  the  messenger  of 

the  court. 

7.  Of  the  credit  given  to  ushers 

and  messengers   in  personal 
and  real  matters. 

8.  In  what  matters,  and  how  con- 


Sect. 

sidered  in  bailiffs  of  the  public 
revenue. 
9.  How  far  belief  is  given  to  a 
messenger,  who  says  that  he 
has  been  beaten  or  illtreated. 

10.  Whether  and  to  what  extent 

persons,  resisting  a  messenger 
in  the  execution  of  his  duty, 
are  punishable. 

11.  Whether  and  when  he  maybe 

resisted  without  punishment. 
13.  Whether  and  how  a  judgment 
can  be  executed  beyond  the 
jurisdiction  of  the  judge. 


§  1.  The  officers  of  the  judges,  courts,  and  tribunals  are  ushers 
or  messengers;  the  former  assist  the  judges  of  the  Superior 
Courts,  and  the  latter  the  tribunals  in  towns  and  in  the  country, 
each  within  his  jurisdiction,  in  summoning  the  litigant  parties 
and  executing  the  judgments.  Z.  88.  §  6.  Cod.  de  Epiacop,  et 
cleric.     L  1.  Cod.  de  execut.  et  exact.     L  13.  §  2.  Cod.  de  rejudic. 

§  2.  Amon^  the  ushers  or  doorkeepers  of  the  superior  courts, 
so  called  because  they,  as  it  were,  open  the  door  of  the  court, 
and  attend  to  the  same,  there  are  two  kinds :  viz.,  those  called 
the  first,  who  are  personally  present  on  the  law  days,  and  in  turn 
serve  the  citations  and  attend  to  the  particular  cases  where  the 
Court  is  held.  Instruct,  van  den  Hove.  art.  102.  and  others  who 
attend  to  all  matters  outside. 

§  8.  Besides  whom  there  are  also  some  travelling  messengers, 
whose  duty  is  to  carry  everywhere  the  sealed  letters  of  the  court. 
art.  108.  d'  104.  of  the  same  Instructie. 
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§  4.  The  doorkeepers  have  a  stick  mounted  at  one  end  with 
the  arms  of  the  court  upon  it,  which  in  the  execution  of  their 
duty  they  exhibit  to  the  people,    art,  99.  Imtructie, 

§  5.  But  the  messengers  carry  a  hollow  knob  with  a  transparent 
cover,  enclosed  in  which  the  arms  of  the  said  court  can  be  seen, 
and  which  is  hung  round  their  neck  with  a  silken  string. 

§  6.  In  the  towns  and  in  the  country  the  messengers  have  a 
small  thomstick  as  a  badge,  wliich  they  show  the  people  in  the 
execution  of  their  duty ;  whence  they  are  also  called  messengers 
with  the  rod. 

§  7.  These  have  full  credit  as  regards  their  returns  to  personal 
citations,  notices,  and  whatever  else  relates  to  the  execution  of 
their  duty,  by  virtue  of  their  oath  of  office  already  taken,  I.  5. 
Cod.  de  exact  Tribur.  Z.  1.  §  12.  D.  de  offic.  praefect.  Urb. 
i  5.  §  IS.  P.  de  reb.  eor.  qui  sub  tutel,  Andr.  Gail.  lib.  1. 
ohs.  cap.  54.  num.  4.  5.  But  in  the  execution  of  property  they 
must  take  two  persons,  belonging  to  the  court  where  the  pro- 
l^erty  is  situate,  as  witnesses,  art  176  of  the  said  Instructie,  to 
which  on  the  7th  January,  1577,  it  was  added,  that  the  mes- 
sengers shall  not  be  allowed  to  place  any  property  under  seques- 
tration, or  sell  the  same,  except  in  the  presence  of  two  magistrates, 
sworn  persons,  or  neighbours.  Merul.  prax.  civ.  lib.  4.  tit.  95. 
cap.  3.  Hum.  11.  All  of  which  is  also  observed  by  the  messengers 
of  the  court  in  the  towns  and  villages  in  the  country,  and  also 
by  the  bailiffs  of  the  public  revenue,  in  matters  concerning  the 
fanning  and  execution  thereof. 

§  8«  But  this  must  be  strictly  understood  of  that  which  pro- 
)H'rl,V  belongs  to  the  execution  of  their  duty ;  for  it  would  other* 
wise  Ih>  a  dangerous  matter  if  they  are  to  be  believed  on  their 
nu>r^  assertion  in  all  collateral  matters  ;  especially  in  the  case  of 
th«^  bailiffs  of  pubUo  revenue,  among  whom  there  are  several  of 
an  inferior  kind,  and  of  very  common  character,  whose  fraud  and 
extortion  ftvquently  cause  great  inconvenience  to  the  people,  and 
>Youltl  do  so  still  more  if  too  much  credence  were  given  them. 
h\>r,  besides  the  common  citations  and  whatever  relates  to  the 
Mot\ial  exeoutiim  of  legal  process,  they  allow  themselves  to  be 
eu)ph\vtHl  beyond  this  in  detecting  cheating  and  dishonesty  in 
the  eoneeahuent  and  defrauding  of  the  revenue  due  by  the  farmers 
theivofi  and  in  pUhoring  the  public  taxes;  and  in  such  matters 
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the}'  have  no  more  credit  than  other  ordinary  people^  for  these 
things  are  and  continue  outside  the  manner  of  legal  process,  and 
consequently  must  be  proved  no  less  circumstantially  and  less 
convincingly  than  other  ordinary  matters.  Such  is  also  not  the 
meaning  of  the  States  General,  as  may  be  seen  from  the  example 
of  the  careful  manner  in  which  all  goods  subject  to  gauging,  and 
which  can  be  ascertained  by  that  means,  are  to  be  gauged. 
Art,  12.  of  the  General  Or  don.  opden  opheve  van  dee  Oemeenlands 
middelen.  Yet,  notwithstanding  this,  their  testimony  is  often 
abused,  to  the  detriment  of  many  innocent  and  ignorant  persons. 

§  9.  This  is  so  strictly  observed,  that  if,  for  instance,  a  door- 
keeper or  messenger  were  to  state  that,  in  going  or  returning 
from  the  execution  of  his  lawful  orders,  he  had  been  beaten, 
thrown,  or  otherwise  illtreated  by  the  person  upon  whom  he  had 
executed  the  same,  he  will  not  be  believed  therein,  as  being  an 
occurrence  outside  of  the  mere  execution  of  his  duty ;  unless  he 
can  declare  that  the  assault  was  committed  against  him  in  the 
immediate  execution  of  his  duty,  and  without  any  interval.  In 
which  case,  as  in  all  others,  the  amount  of  credit  which  ought  to 
be  given  him  is  mostly  left  to  the  discretion  of  the  judge,  accord- 
ing to  the  circumstances  of  the  case  and  persons,  arg.  d,  L  5. 
Cod.  (le  exact,  trih,  Jitnct.  I.  37.  §  apparitor.  Cod,  de  Episc,  dc 
Cleric,  See  Henoch,  de  Arbitrar,judic,  lib.  2.  centur,  2.  casu,  122 
d:  centur,  1.  cas.  95.  Anton.  Fab.  ad  Cod.  lib.  4.  tit,  15.  de  Testib, 
dejin.  26.  &  Peco.  van  Besetten  en  Handopleggen^  cap,  82.  nnm,  4, 
and  the  notes  thereon, 

§  10.  Otherwise,  inasmuch  as  the  doorkeepers  and  messengera 
in  the  execution  of  their  duty  represent  the  person  of  the  judge 
himself,  it  is  a  very  serious  matter,  and  subject  to  severe  punish- 
ment,  if  any  one  resists,  prevents,  or  injures  a  messenger  in  the 
execution  of  his  duty.  /.  4.  §  1.  cj^  tot,  D.  ne  quis  enm  qui  in  jus 
rocat.  Which,  on  account  of  varying  circumstances,  is  mostly 
left  to  the  discretion  of  the  judge.  And  it  will  not  help  the 
offender  that  it  is  subsequently  discovered  that  he  has  been 
wrongly  served  with  process,  or  that  the  messenger  had  ex- 
ceeded  his  authority  or  the  proper  manner  of  executing  process ; 
for  in  such  case  he  can  obtain  relief  against  it  by  means  of  oppo- 
sition, that  is,  objecting  to  the  execution  upon  application  to 
the  judge,  or  otherwise  by  means  of  an  interdict  {poenanl)^  that 
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also  where  he  lived  at  the  time  of  the  transaction  with  respect  to 
which  he  has  been  sued.  I.  2.  Cod.  dejurisdict.     But  this  has  no 
application  at  the  present  day,  unless  the  defendant  Las  been 
found  at  the  place  where  he  lived  at  the  time  of  enteiing  into  the 
transaction,  arg.  L  19.  20.  Z>.  dejudic.    See  Christin.  vol.  2.  decU. 
164.  n.  1.     Nicol.  Burgund.  ad  consuet.  FUindr.  tract.  2.  n.  5. 
Cod.  Fab.  lib.  3.  tit.  15.  defn.  4.     Vinn.  ad  ^  1.  Instit.  de  action, 
num.  10.     A  person  is  considered  to  have  his  fixed  abode  at  the 
place  where  he  keeps  his  family  and  the   greater  part  of  his 
furaiture,  and  where  he  mostly  resides.  I.  7.  Cod.  de  IncoliSy  I.  27. 
§  2.  D.  ad  mnnicipalem.     Otherwise  if  any  one  keeps  his  house- 
hold at  two  places,  so  that  we  cannot  ascertain  where  he  has  most 
of  his  goods,  or  where  it  is  his  fixed  intention  to  reside,  it  is 
considered  that  he  may  be  sued  in  law  at  either  place  where  he 
happens  to  be  first  found  with  his  family,  arg.  I.  4.  L  203.  D.  de 
verb,  aignific.    Pecc.  van  Besetten,  ch.  39.  num.  4.     Which  abode 
every  one  is  at  liberty  to  change  as  often  as  and  wheresoever  he 
chooses.  I.  31.  D.  ad  municipalem,  except  where,  by  sentence  or 
decree  on  account  of  crime,  he  has  been  forbidden  to  live  in  some 
particular  place.  I.  5.  D.  de  interdict,  d'  relegat. 

§  2.  Concerning  the  dignity,  office  and  privilege  of  the  person, 
all  officers,  that  is  all  members  and  subordinates,  all  noblemen 
and  other  domestics  of  the  Court,  cannot  be  sued  at  law 
anywhere  else  than  in  the  Court  of  Holland,  both  in  civil  and 
criminal  cases.  I.  ult.  Cod.  vhi  senator  vel  clarissim.  Octroy  of 
Duke  Charles,  and  afterwards  the  fifth  Emperor  of  that  name, 
granted  to  the  officers,  that  is  subordinates  of  the  Court  of 
Holland,  on  the  21  March  1516  and  the  Interpretatie  following 
thereon,  and  also  a  certain  Act  of  the  20  April  1520.  Plac.  on  the 
Wildernissen,  art.  2.  Provisional  Accord  of  the  States  of  Holland 
between  the  Court  and  the  Hague,  27  Sept.  1614.  See  hereon 
a  decision  in  Neostad.  Snprem.  Cur.  decis.  117.  Ordinance  of 
Justice  for  the  Court  of  Holland  in  inferior  cases,  21  Decemb. 
1579.  art.  2.  From  which  it  is  also  understood  that  they  cannot 
be  arrested  in  their  person  or  property  anywhere  in  any  of  the 
towns  and  villages  of  Holland  in  order  to  bring  them  imder 
the  jurisdiction  thereof.  Accordingly  when  any  of  these  officials 
or  subordinates  had  been  arrested  in  person  or  property  in  any  of 
the  towns  of  Holland  or  Zeeland,  and  complained  thereof  to  the 
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Court,  the  said  Court  always  intervened  by  granting  injunctions, 
addressing  sealed  letters,  or  by  other  means,  of  which  numerous 
examples  could  be  given. 

Under  officers  and  subordinates  of  the  Court,  in  so  far  as 
regards  the  question  of  their  jurisdiction,  are  included  the 
Stadholder  of  Holland,  the  two  Presidents,  all  the  judges  of 
the  Court  and  the  Supreme  Court,  the  Registrars,  Advocate- 
fiscal,  Attorney  General,  two  Secretaries  in  ordinary,  the  two 
first  bailiffs  of  both  Courts,  the  first  and  other  members  of 
the  Treasury,  the  Auditors,  Commissioners,  the  clerk  in  ordinary 
and  extraordinary  of  the  said  Treasury,  the  dikereeves  and 
chief  dike  inspectors  of  the  three  colleges  in  Delftland,  Rhine- 
land  and  Schieland,  the  treasurer  who  bears  the  title  of 
Counsellor  and  Treasurer  in  North  Holland,  South  Holland, 
and  Kenmerland,  the  three  master  companions,  the  treasurer  and 
secretaries  of  waste  lands,  the  treasurer  of  fines  and  property 
forfeited  to  the  Court  {Rentmeester  van  de  expergnes),  the 
registrar  of  the  feudal  Court,  and  the  constable  of  the  Court 
at  the  Hague,  who  are  all  considered  as  members  of  the 
household  of  the  county  of  Holland,  and  are  called  Dea  Eacrois, 
because  from  very  early  times  they  were  accustomed  to  wear 
a  cross  upon  their  coats  or  mantles,  and  hence  the  derivation 
of  the  word  heim-raden  as  being  hiiisraden  (i.  e.  house,  domestic, 
or  privy  counsellors). 

Under  the  officers  of  the  said  Court  are  also  included  all 
the  secretaries  of  the  Court,  substitutes,  registrars,  advocates, 
attorneys,  doorkeepera,  and  messengers,  who  have  renewed 
their  oath  on  the  Monday  after  the  Epiphany  and  have  their 
fixed  abode  there,  in  order  to  practise  and  do  their  duty  in 
the  said  Court,  as  may  be  more  fully  seen  in  the  aforementioned 
Octroy  en  and  Aden.  But  others  who  do  all  their  practice  in 
the  inferior  tribunals  and  reside  thereunder,  may  also  without 
any  arrest  be  brought  before  their  daily  judge,  especially  if 
the  transaction,  upon  which  the  summons  is  founded,  has  taken 
place  there,  or  the  property  over  which  there  is  any  dispute 
is  situated  there,  facit.  L  2.  Cod.  Uhi  Senator.  Instruct,  van 
den  Hove,  art.  8.     Merul.  pra^.  civil,  lib.  4.  tit.  2.  cap.  5.  cum 
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seqq.    Anton  Fab.  ad.  Cod.  tit.  ubi  Senator.    Christin.  vol.  2. 
decis.  167.    Leonin.  consil.  80  (a). 


(a)  The  persons  and  matters,  that 
have  the  priyilege  of  being  cited  and 
proceeded  against  in  the  first  in- 
stance before  the  Oourt,  are  likewise 
folly  mentioned  in  Yromans  de  foro 
compentu  cap.  1.  Morula,  manier 
van  procederetif  lib,  4.  tit,  2.  cap,  1. 
tt  ieq,  and  A.  in  Cens,  for,  p.  2.  lib,  1. 
cap,  13.  I  will,  however,  add  the 
following  here  in  this  note.  With 
respect  to  privileged  persons,  the 
members  of  the  States  Qeneral  are 
first  to  be  noticed,  the  members  of 
the  respective  Courts  of  Justice  and 
the  officers  of  the  county,  v,  Imlr, 
art,  *l  A  %,  et  doctias,  Bort.  ob9,  29, 
except  where  they  have  under  their 
own  seal  or  signature  bound  them* 
selves  for  their  own  private  affiiirs. 
See  Morula,  d,  t,  c,  6.  n,  1.  This 
privilege  is  also  considered  to  apper- 
tain to  the  soldiers  of  the  guard  of 
his  serene  Highness,  as  belonging 
to  the  household  of  his  Highness, 
who  have  also  the  exception  of  reiivoy, 
con/,  Bort.  observ,  11.  Secondly,  eM 
colleges  of  the  States  that  have  no 
other  daily  judge  are  likewise  to  be 
sued  before  the  Court  of  Holland  in 
the  first  instance,  under  which  are 
included  the  East  and  West  India 
Company,  the  directors  of  the  Levant 
trade,  &c.;  that  is,  if  the  whole 
body  or  corpus  is  sued,  for  if  only  a 
chamber,  for  instance  the  Honour- 
able Directors  of  the  Chamber  at 
Amsterdam,  are  proceeded  against, 
such  may  be  done  before  the  city 
magistrates  {8cJiq>€nen)  of  the  place 
where  the  directors  reside,  and  tiiiere- 
fore  secundum  regtdam:  actor  seguitur 
forum  ret,  add,  Instr,  art,  8.  Thirdly, 
all  noblemen  of  these  countries  in 
actionibue  personcdibua.  Instr,  art,  8.  A 
12,  as  also  all  officers  of  the  Court  who 
have  a  ju$  revooandi  domum,  Instr. 
art.  73.  &  add.  A,  h.  t.  i  3.  If, 
however,  any  one  of  the  persons  above 


named  or  their  propwty  is  arrested 
without  the  province  of  Holiand, 
recte  illic  penonali  possunt  conveniri 
actione  mediante  arresto  vii  dood,  d. 
Vort.  ad  Digest,  tit,  de  judic,  num. 
112.  Lastly,  there  are  also  persons 
who  are  qualified  to  proceed  in  the 
first  instance  against  any  one  before 
the  Court  of  Holland,  as  widows 
and  orphans  under  majority,  and 
also  very  old  men,  provided  the  sum 
exceeds  f.  600  if  they  live  in  one  of 
the  large  towns,  and  in  any  of  the 
other  towns  f.  300,  and  in  a  village 
f.  80,  that  is,  if  the  parties  reside 
under  one  and  the  same  judge, 
otherwise  in  the  towns  f.  100  and  in 
the  villages  f.  50.  See  Ampl,  6  Mayt 
1674.  This  privilege  is  also  enjoyed 
by  him  who  acts  as  father  and  guar- 
dian of  his  minor  children.  See  A. 
in  ctn$.for.  p,  2.  I.  1,  c  12.  Mr.  van 
Alphen,  Papegay,  vd,  2.  p.  90 :  like- 
wise poor-houses,  Yoet.  d,  t.  num. 
120.  And  an  orphan  or  widow  sued 
by  another  of  similar  condition  before 
the  Court  of  Holland  in  the  first 
instance  cannot  except  thereto,  v. 
Bort.  observ,  16.  and  Morula,  d.  t. 
c,  9.  Further,  the  officers  of  the 
county  are  likewise  qualified  in  case 
of  injury,  Instr,  d,  art.  8.  as  well  as 
the  Attorney-General  in  all  crimina 
committed  in  fundo  JUcali,  unless 
these  are  already  depending  before 
the  subordinate  judge.  Meanwhile 
it  must  be  observed,  that  the  said 
privilege  concerning  all  the  persons 
above  mentioned  oeases  in  matters 
of  assurance,  whatever  amount  may 
have  been  subscribed,  concerning 
which  no  prorogation  is  allowed, 
unless  the  insurers  reside  under 
several  jurisdictions.  See  the  Beso- 
lution  of  12  July,  1736 ;  as  likewise 
in  case  of  premeditated  renunciation 
of  this  privilege,  and  lastly  also 
when  a  curator  has  been  nominate 
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§  8.  Likewise,  the  professors  and  students  of  the  University 
of  Leyden  are  cited  as  follows  :  the  Students  before  their  Master 
and  Bector,  that  is  the  Senate  of  the  said  University,  consisting 
of  the  rector,  four  assessors,  that  is  adjunct  judges^  annually 
chosen  from  among  the  professors,  four  burgomasters,  and 
two  aldermen  of  the  town,  who  together  constitute  the  Court, 
but  the  Professors  themselves  are  cited  before  the  Court  of 
Holland.    See  art.  89  of  the  Statutes  of  the  said  University 


and  appointed  in  the  insolvent  estate 
of  a  privileged  debtor ;  and  further, 
in  all  cases  where  jurisdiction  is  by 
a  special  law  conferred  on  certain 
judges,  can/,  nader  ampL  art,  8. 
Middelant.  ad  vrom,  a,  c.  $  15.  n,  25. 
and  Yoet.  I.  c.  num.  123.  S  126. 
ibique  citat.  Privileged  cases  are  the 
following:  1st.  Whenever  any  one 
has  several  debtors  ex  una  ohliga' 
tiofiis  cau9a  residing  under  different 
jurisdictions,  he  may  sue  them  toge- 
ther in  the  first  instance  before  the 
Court  of  Holland,  requesting  for  the 
purpose  mandament  or  order  of  de- 
bitis.  con/,  van  Alphen  Fapegay, 
vol.  2.  pag.  90.  [v.  d.  Linden.  Jud. 
Pract.  Bk.  2.  ch.  7.— Te.]  provided 
that  the  persons  sued,  or  the  creditor 
who  requests  the  order,  have  the 
right  of  appearing  ia  the  first  in- 
stance before  the  Court.  See  Korte 
Scheta.  man.  van  proced.  he/ore  the 
Courts  p.  70.  2nd.  Where  any  one 
has  by  obligation  specially  subjected 
himself  to  the  jurisdiction  of  the 
Court  of  Holland.  See  ntuier  ampl. 
art.  2-7.  et  infra^  c/j.  8.  §  3.  provided 
the  plaintiff  and  defendant  reside 
under  one  and  the  same  jurisdiction 
and  the  amount  exceed  that  already 
mentioned.  3rd.  The  jurisdiction  of 
the  Court  is  founded  ex  continentia 
oatuaCf  and  in  all  actions  which  by 
reason  of  the  suits  being  already 
pending  in  the  Court  of  Holland, 
are  tried  therein,  as  in  oases  of 
guaranty,  indemnity,  action  to  ac- 
cept the  orders  of  the  suit  pending 
therein,  &c.,  in  order  that  conflicting 
aentencee  in  the  same  matter  may 


be  avoided,  v.  Faber.  in  Cod.  lib.  3. 
tit.  12.  def.  1.  If,  however,  a  debtor 
in  Zeeland  leave  heirs  living  in 
different  jurisdictions,  the  creditors 
must  sue  them  qq.  at  the  place  where 
the  deceased  died.  Qee  provie.  Accord, 
art.  2.  4th.  The  Court  takes  cogni- 
zance in  the  first  instance  of  privi^ 
legia,  ordinances,  and  grants,  alleged 
to  be  invalid.  See  Instr.  art.  8.  also 
over  foundations  for  churches  and 
the  right  of  patronage.  5th.  When- 
ever legal  proceedings  are  taken  ex 
lege  diffamariy  Cod.  de  ingen.  de  qua 
Yromans,  cap.  1.  §  22.  et  Midd.  ibid 
atque  auctor  infra,  6th.  The  Court  of 
Holland  has  likewise  cognizance  of 
safeguard  breach  according  to  the 
decision  of  11  July,  1613,  in  the  case 
of  Gerrit  Claasse.  See  Middelant, 
ad  Vrom.  d.  I,  n.  39.  licet  ecdva  guardia 
non  tolUU  jwriedidumem  domini  infe- 
rioris  secundum  ampl.  Faber.  in  Cod. 
I.  3.  t.  12.  def.  5.  7th.  The  Court 
also  takes  cognizance  in  the  first 
instance  concerning  the  confirmation 
of  letters  of  Bemiasion  and  Fardon, 
but  safe  conduct  is  granted  by  the 
Frince  of  the  country  upon  advice  of 
the  Court.  Intitr.  art.  122.  See  far- 
ther as  regards  the  matters,  &c.,  the 
cognizance  and  jurisdiction  of  which 
in  the  first  instance  omisso  medio 
belong  to  the  Court,  besides  the  DD. 
already  cited,  the  manier  win  proced, 
et  scheti  daarvan;  the  Inatr^  of  the 
Court  and  ampl.  As  to  the  cases  of 
which  the  Supreme  Court  directly 
takes  cognizance,  vid,  Yromans.  d» 
tr.  c.  2.  et  infra. 
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and  the  Interpretation    thereon.     Anth.   habita  Cod.  ne  JUUis 
pro  patre. 

The  said  article  of  the  Statutes  of  Leyden  reads  thus  :  "  That 
all  students,  and  those  who  belong  to  the  University,  shall  both 
in  civil  and  criminal  cases,    and  whether  they  be  plaintiffs  or 
defendants,  be  cited  only  before  the 'Rector  and  assessors  together 
with  the  Bui*gomasters  and  two  Magistrates  of  the  town  of  Leyden, 
whether  the  dispute  be  between  students  or  between  students  and 
citizens.     Save  that  citizens  or  inhabitants  of  the  town  of  Leyden, 
notwithstanding  that  they  may  have  to  do  with  any  membei*s  of 
the  University,  or  have  wronged  any  member  of  the  University 
in  a  matter  in  which  the  county  and  officers  would  have  thought 
of  criminal  prosecution,  shall  be  tried  before   the  magistrates 
of  the  said  town,  and  not  before  the  judges  of  the  University ; 
and  whenever  any  dispute  shall  arise  between  neighbours,  with 
regard  to  a  division  of  building  land,  servitudes  or  the  like,  such 
disputes  shall  be  inquired  into  and  decided  by  the  Sheriff  and 
Magistrates  of  the  said  town,  whether  the  dispute  exists  between 
citizens,  burgesses,  or  inhabitants,  and  professors,  students  or 
members,   or  solely  between  members   of  the   University."    A 
question    having    arisen    hereon,  whether    a    member    of  the 
University  could  subject  himself  to  the  jurisdiction  of  another 
judge,  a  further  Interpretation  of  25  March,  1662,  answered  this 
in  the  affirmative,  and  the  following  clause  was  added  to  the 
Statutes,  **  except  where  however  the  said  member,  being  of  age, 
has  by  contract    expressly  and    specially,   but  not  otherwise, 
subjected  himself  in  one  or  other  instance  to  the  jurisdiction  of 
another  Judge  in  this  Province." 

§  4.  By  reason  of  a  privilege  attaching  to  the  person,  all 
soldiers  have  in  like  manner  their  own  Court,  consisting  of  the 
officers  of  their  regiment,  which  is  called  the  military  Court.  L 
tinic.  Cod,  in  qidb.  cans,  inilit.  This,  however,  must  be  imder- 
stood  of  matters  concerning  active  operations  and  war,  or 
connected  with  their  (military)  duty;  for  in  other  ordinary 
matters  they  are  likewise  subject  to  the  jurisdiction  of  the  Court 
of  Holland,   art.  19.  Instruct,  van  den  Hove. 

§  5.  On  account  of  the  same  privilege,  all  minors,  widows,  and 
other  miserable  persons  may  sue  then*  adversaries  before  the  Court 
of  Holland  by  lyrevention,  that  is  if  they  are  the  first  to  take  legal 
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proceedings  and  have  not  been  brought  under  the  jurisdiction  of 
another  judge,  art,  8.  Instr,  van  den  Hove.  Under  which 
category  are  also  included  all  unmarried  young  women,  although 
they  have  attained  the  age  of  majority,  per  L  242.  §  viduanu  D. 
de  Verbor.  Significat.  DD.  ad  d.  tit.  Quando  Imperator.  Trenta- 
cinq.  lib.  2.  resol.  tit.  de  citat.  resol.  S.  num.  16.  Jacobus  Cancer. 
variar.  resolut.  part.  2.  cap.  2.  num.  5  [vide  Groenew.  ad  d.  I.  iinic. 
and  although  according  to  the  written  laws  ecclesiastical  persons 
had  their  own  Court,  I.  26.  23,  G.  de  Ejnsc.  <t  Cleric,  and  are  in 
Friesland  subject  to  the  Court  alone,  Sande.  Dec.  1.  1.  1.  they 
enjoy  no  such  privilege  with  us.  Groeneweg.  ad  1. 1.  C.  de  Episc. 
cC  Cleric.  Bellum.  Juridicum.  p.  248].  Who  extend  this  privilege 
so  far,  that  also  unmarried  women  of  means  are  likewise  included 
under  it.  But  among  us  this  is  not  observed  any  further  than  as 
regards  those  who  are  of  humble  circumstances,  as  maid  servants 
and  other  women  of  like  condition.  Merul.  prax.  civ.  lib.  4.  tit.  2. 
cap.  9.  num.  7.  contra  Covarruv,  practicab.  quaest.  cap.  7  (6). 

But  whether  these  persons  may  in  the  first  instance  sue  others, 
who  have  the  same  privilege  before  the  Court  of  Holland,  is  a 
matter  of  doubt,  because  a  privilege  granted  to  anybody  cannot 
be  used  against  those  who  have  the  like  privilege,  but  in  such  a 
case  the  privileges  of  both  are  suspended.  I.  11.  §  Jin.  D.  de 
minoribH8.  I.  8.  in  pr.  D.  de  excusat.  Tutorum.  Covarr.  practicab. 
qiiaest.  cap.  6.  num.  2.  Trentacinq.  d.  resolut.  2.  7uim.  11.  And 
so  it  was  decided  by  the  Court  of  Friesland  in  the  negative 
according  to  Joan  d,  Sande,  lib.  1.  tit  1.  defin.  2.  But  by  the 
Court  of  Holland,  however,  the  same  is  notwithstanding  admitted 
and  accepted,  according  to  the  testimony  of  Groeneweg.  de  legib. 
abrogat.  ad  I.  unic.  Cod.  Quando  Imperator  inter  pupill.  num.  7. 

It  must  be  observed  that  the  aforementioned  privilege  does  not 
exist  in  matters  acquired  by  the  said  widows,  orphans,  &c.,  by 

(6)  It  seems  that  the  privilegium  without  directly  going  to  the  Court 

fori,  in  so  far  as  it  concerna  the  of  Holland,  quite  as  much  as  others 

female  sex,  was  formerly  extended  who  are  more  wealthy  and  who  have 

&r  more  widely  than  at  the  present  frequently  by  request  to  the  Oom*t 

day,  for  it  is  well  known  to  every  of  this  town,  having  first  by  means 

one  in  practioe  that  a  servant  maid  of  arrest  founded  jurisdiction,  prayed 

or   other   common   girl   suing    for  to  have  their  adversary  summoned 

defloration  is  indeed  bound  to  cite  from  elsewhere.  Leon.  deci$.  ca$.  55. 

and    summon   her   adversary    here  2^9*  fn,  355. 
before  his  daily  and  competent  judge, 
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transfer  or  ces$um^  that  is  by  a  transmission  of  the  right  of 
another,  arg.  1.  2.  Cod,  defisc.usur.  Gloss.  &  DD.  ad  Z.  8.  in 
fin.  vers,  etiamsi  pupillus.  Cod.  de  non  numerat.  peainia.  l.  4.  Cod, 
de  hereditar.  action.  Panormitan.  in  cap.  10.  extra  de  in  integrum 
restitut.  Ampliation  of  the  Instruct,  art.  1.  Bat,  if  they  haye 
acquired  any  right  by  inheritance,  they  may,  as  regards  that,  avail 
themselves  of  this  privilege,  even  although  they  have  acquired  the 
right  from  some  one  who  did  not  possess  such  privilege,  arg. 
I.  6.  D.  dejurefisc.  See  also  Groeneweg.  de  legib.  abrogat  ad  L 
iinic.  Cod.  Quando  Imperator  inter  pupil,  num.  8. 


CHAPTEE  VII. 

OF  THE  JUDGE  AND  JURISDICTION,  THEOUGH  THE  MERE 
PRESENCE  OP  THE  PERSON,  OR  SITUATION  OF  THE 
PROPERTY;  THAT  IS  OF  ARREST,  OR  ATTACHMENT  OF 
PERSON  AND  PROPERTY. 


Sect. 

1.  Of  arrest  and  its  effect. 

2.  Of  the  different  kinds  of  arrest. 

3.  Who  may  issae  an  arrest. 

4.  Whether  a  special  power  is  ne- 

cessary for  the  purpose* 
o.  Who  may  be  arrested,  and  for 
what  debts. 

6.  Whether  arrest  may  take  place 

before  the  day  of  payment. . 

7.  Who  may  be  arrested  for  the 

debts  of  another. 

8.  An  heir  for  the  debts  of  the 

deceased.  * 

9.  The  debtor's  debtor  for  what  he 

owes. 

10.  Whether  one  can  attach  pro- 

perty in  his  own  hands. 

11.  Whether  and  when  agents  may 

be  arrested  for  the  debts  of 
their  principals. 

12.  Whether  the  guardians  of  or- 

phans can  be  arrested  for  the 
debts  of  their  wards. 

13.  What  persons  can  not  be  ar- 

rested. 

14.  No  one  who  is  subject   to  a 

higher  judge. 

15.  No  citizens  or  inhabitants  of  a 

town  may  arrest  each  other 
outside  of  such  town. 


Sect. 

16.  The  inhabitants  of  the  large 

towns  may  not  be  arrested  in 
the  country. 

17.  What  property  may  be  arrested. 

18.  No  books  of  students. 

19.  Nor  the  pay  and  weapons  of 

soldiers. 

20.  No  agricultural  implements* 

21.  Nor  things  required  as  neces- 

sary maintenance. 

22.  No  salaries  of  professors,  adyo- 

cates  and  dergsrmen. 

23.  Nor  dead  bodies. 

24.  How  far  the  property  of  another 

may  be  attached. 

25.  At  what  times  and  places  no 

arrest  may  be  made. 

26.  At  no  free  annual  markets. 

27.  Whether  an  arrest  can  be  made 

on  a  Sunday  or  after  sunset. 

28.  Necessary  arrest  admits  of  no 

delay  or  defence. 

29.  In  criminal  cases  it  may  take 

place  anywhere. 

30.  Of  whom,  and  by  whom,  the 

arrest  must  be  asked,  and  how 
to  proceed  before  the  superior 
judge. 

31.  How  in  the  towns. 


§  1.  Jurisdiction,  which  arises  &om  the  mere  presence  of  the 
person,  or  the  situation  of  the  property,  arises  whenever  some  one 
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by  reason  of  any  matter  causes  the  person  of  another  to  be 
arrested  and  detained  at  the  phice  where  he  finds  him,  or  lays 
an  attachment  on  his  property  where  it  is  situated;  whereby 
such  other  is  compelled  by  the  authority  of  the  judge  of  the 
place  not  to  depart  therefrom,  if  he  has  been  arrested  in  his 
person,  until  he  has  given  satisfaction;  or  if  his  property  has 
been  arrested,  to  see  his  property  executed  for  the  debt,  or 
to  appear  and  answer  before  such  judge ;  which  is  called  Arrest, 
according  to  the  common  rule  arrest  founds  jnrisdiction.  See 
Pecc.  van  Besetten  en  Handopleggen,  ch.  1.  num.  4.  (6  ch*  35. 
n.  1.  li'  4. 

Wlienever  at  Amsterdam  any  goods  are  consigned  to  any 
person  with  invoices  or  bills  of  lading  in  which  it  is  stated 
that  the  goods  must  be  delivered  to  him  by  the  skipper,  the 
said  person  is  competent  to  receive  the  goods  mentioned  in 
the  invoice  notwithstanding  that  he  goods  have  been  arrested 
in  the  ship  or  elsewhere,  such  however  that  the  arrest  remains 
unprejudiced  upon  tlie  said  goods  in  case  of  ownership  or  the 
proceeds  thereof  {a). 

§  2.  Arrest  takes  place  either  from  necessity  and  in  security 
of  the  debt ;  as  where  my  debtor  begins  to  squander  his  property, 
or  conceal  it,  or  is  suspected  of  flight.  In  which  case  I  am 
at  liberty  to  follow  him  in  his  person  and  property  in  all  places 
where  I  find  him  or  his  property,  and  to  establish  my  right 
thereon.  Which  aiTest  gives  in  some  places  to  the  party  first 
making  it  a  preference  over  other  creditors,  as  is  observed  in 
Friesland  and  throughout  Germany,  xirg.  L  7.  §  1*  D,  quib.  ex 
cans,  in  poss.  eat.  L  10.  §  12.  D.  quae  in  fraud,  credit.  But  with 
us  it  gives  no  preference  before  others,  except  where  it  has 
actually  proceeded  to  Execution ;  *  according  to  the  general 
rule  arrest  gives  no  preference. 

An  arrest  may  also  take  place  solely  for  the  purpose  of 
expediting  the  pleadings,  so  that  finding  my  debtor  in  the 
place  where  I  live  I  can  sue  him  with  greater  convenience  and 
less  expense  than  proceeding  against  him  before  the  judge  of 


(a)  Vid,  Handvesten  van  Amster-      In  re  Woeke,  ib.  664;  In  re  Richard" 
dam,  p.  498.  son,  ib,  426 ;    Reed  vs.  Zee,  Zotz^*8 

♦  [See  In  re  Lond.  1  Menz,  483 ;     Eep.  130.— Te.] 
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his  domicile.  This  practice  was  formerly  unknown,  but  it  has 
been  introduced  among  us  everywhere  by  statute  and  custom, 
according  to  the  rule  already  mentioned  that  arrest  founds  juris- 
drdion.  See  Pecc.  van  Besetten,  cap.  2.  7ium.  5.  and  the  notes 
thereon  (b), 

§  3.  Arrest  may  be  made  by  everyone  who  may  appear  in 
law,  either  for  himself  or  tor  another.  Of  this  we  have  already 
treated  in  Chap.  III.  (c). 

§  4.  But  is  special  authority  necessary  in  order  to  effect  an 
arrest  on  behalf  of  another  ?  It  is  considered  that  this  is  in- 
cluded in  the  power  ad  lites,  that  is,  authority  to  take  proceedings 
in  law,  for  under  this  authority  everything  is  comprehended 
which  appertains  to  the  commencement  and  execution  of  a  cause, 
arg.  I.  2.  D.  de  jurisdict.  omn.  Jud.  junct.  I.  56.  rf  L  62.  D.  de 
procuratorih.    See  Pecc.  van  Besetten  en  Handopleggen,  ch,  8.  w.  4. 

§  5.  In  like  manner  everyone  against  whom  we  have  any  legal 
claim  may  be  arrested.     See  Pecc.  van  Besetten^  ch,  4. 

§  6.  And  not  only  for  a  debt  which  must  be  paid  in  cash, 
but  also  for  a  debt  payable  on  a  certain  day,  or  under  a  condition, 
and  before  the  day  has  arrived,  whenever  the  debtor  begins  to 
squander  or  conceal  his  property;  or  is  otherwise  suspected.* 
/.  14.  D,  pignorib.  I.  21.  L  41.  Z).  de  judic,  L  15.  D.  de  Privileg. 
credit,     Pecc.  van  Besetten,  ch,  4.  num.  6. 

§  7.  And  not  only  for  his  own  but  also  for  the  debt  of  another, 
as  is  the  case  with  sureties  and  those  who  have  taken  another's 
debt  upon  them.  L  2.  §  1.  D.  de  ^ngn.  I.  5.  D.  de  usur,  even 
although  there  has  been  no  renunciation  of  the  beneficia  to  which 
sureties  are  entitled,  if  before  the  day  (of  payment)  or  before  the 
principal  has  been  excused,  they  have  become  reduced  in  cir- 
cumstances and  are  suspected  of  inability  to  pay.  /.  91.  §  4, 
D.  de  obligat.  I.  49.  §  6.  D.  de  legat  1.  l.  10.  §  16.  D.  quae  in 
fraud,  creditor.     Pecc.  van  Besetten,  ch.  4.  w.  9. 

§  8.  So  likewise  an  heir  may  be  arrested  for  the  debts  of  the 
deceased,  for  which  he  has  to  answer."!*     '•  44.  D.  ad  Senat. 

(6)  De    diversis    arrtsti    apeciebu8  •  [Vid.    Ex  parte  Fox,  James  it 

i'ider$  licet,  Maevii.  tract,  de  Arreetis,   '  Janes,  Kotz6*8  Hep.  p.  168. Te.I 

rap.  2.  &  Bort.  van  arresten  cap,  1.  f  [/.e.  where  the  heir  has  adiated 

'(c)  Add.  Bort.  d.  ir,  p,  468.  and  or  entered  upon  the  inheritance,  rid, 

Maevius,  d,  tr.  cap.  7.  Bh,  HI.  ch.  10.  §§  2-3.--TR.] 
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TrebeU.    L  24.  D.  de  Verb,  signif.    L  8.  D.  de  a^^q.  hered.    L  2, 
Cod.  de  JierediL  i*elact.  vend.    Pecc.  van  Besetten,  ch.  4.  n,  10, 

§  9.  Andy  indeed,  even  the  debtor's  debtor  may  be  arrested, 
either  in  his  person  or  property.*  L  21.  D.  de  Senat.  TrebeU. 
Likewise,  also,  the  property  which  my  debtor  has  entrusted  to 
another,  in  order  to  satisfy  myself  out  of  it  to  the  extent  of  my 
claim  against  my  debtor,  d.  L  21.  D.  eod.  In  which  case,  also, 
the  debtor  is  informed  to  come  and  ansWer  concerning  his  arrested 
debt  or  property,  or  that  he  shall  suffer  it  to  be  declared  liable 
and  executable  for  the  same.  See  Pecc.  van  Besetten,  cap.  4. 
num.  11.    Joan  a  Sande,  lib,  1.  tit.  17.  d^Jin.  1. 

§  10.  So,  in  order  to  found  the  jurisdiction  of  my  daily  judge 
with  regard  to  the  person  of  my  adversary,  I  may  also  arrest  in 
my  own  hands  the  property  against  which  my  adversary  may 
consider  that  he  has  any  claim,  so  that  he  be  declared  to  have  no 
right  or  action  against  it,  or  upon  the  claim  advanced  by  him ; 
because  the  same  right  which  another  may  exercise  against  me 
he  must  also  suffer  me  to  exercise  against  him.  arg.  L  82.  D.  ad 
leg.  Aquil.    I.  108.  D.  de  verb,  oblig.  ct  ihi  DD. 

§  11.  Agents  and  mandatories  may  also  be  arrested  for  the 
debts  of  their  principals,  in  matters  in  which  they  have  bound 
themselves  for  their  principals.  I.  61.  D.  de  procurat.  I.  4. 
D.  de  re  judic.  I.  1.  I.  7.  D.  de  instit.  act.  I.  2.  §  17.  D.  de 
exercitor.  act.  except  where  they  have  acted  in  the  name  and  for 
account  of  their  principals  alone.  §  2.  Instit.  Quod  cum  eo  qui  in 
alien,  poteatat.  In  which  case  they  are  not  liable  further  than  to 
disclose  their  agency,  because  in  such  dealings  it  is  always  con- 
sidered to  whom  the  creditor  probably  looked  in  the  transaction, 
and  whose  credit  was  followed.  I.  6.  ^  1.  D.  de  negot.  gest.  See 
Jacob  Coren.  obaerv.  28.  7ium.  47.  Pecc.  de  jure  sistendi.  cap.  4. 
num.  12. 

§  12.  But  the  guardians  of  orphans  cannot  be  arrested  or 
attached,  either  in  person  or  property,  for  the  debts  of  their 
wards,  l.  1.  Cod.  Quando  ex  fact,  tutor.  1. 18.  si  cert,  petat.  1. 13. 
Cod.  de  administrat.  tutor.  I.  63.  D.  de  re  judicat.  See  Jacob 
Coren.  obs.  8.  num.  18.  Recueil  van  de  CoBtuymen  van  Amster- 
dam, cap.  19.  Costuymen  tot  Antwerp,  cap.  27.  num.  8,     So  that 

*  [Cf.  Voet.  20.  1.  17.— Tr.] 
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the  wards,  who  have  also  no  persona  standi  injndicio.  arg,  L  22. 
D.  de  in  jvs  roeafido.  L  22.  7).  ex  qtiib,  cans,  major.  L  fin.  Cod. 
qui  legitimam  person,  stand,  can  only  suffer  an  arrest  as  regards 
their  property,  for  which  their  guardians  will  be  held  responsible. 
See  Pecc.  van  Besetten,  ch.  4.  n.  10. 

§  13.  The  rule  that  everyone  can  be  arrested  in  person  and 
property  admits  of  the  following  exceptions  : — 

§  14.  1st,  From  an  arrest  effected  merely  to  found  jurisdiction, 
are  exempted,  both  as  regards  person  and  property,  all  those 
persons  who  possess  the  privilege  of  being  sued  in  the  first 
instance  before  a  higher  judge.  Of  this  we  have  already  treated 
in  the  previous  chapter.  See  also  Pecc.  van  Besetten,  ch.  5. 
num.  1.  6.  10. 13. 

§  15.  2nd,  That  according  to  custom  and  special  privilege  of 
several  towns  in  Holland,  no  citizens  or  inhabitants  of  the  same 
town  can  effect  any  arrest  against  each  other  beyond  such  town, 
in  order  to  take  him  out  of  the  jurisdiction  of  his  daily  judge. 
Such  a  privilege  was  granted  to  the  towns  of  Holland  in  general 
by  the  great  Primlegie  of  the  Lady  Maria,  Duchess  of  Bur- 
gundy, 14  March,  1474,  art.  9,  **  That  no  citizens  of  a  town 
shall  in  the  first  instance,  and  in  whatever  case  it  may  be,  cite 
each  other  elsewhere  than  before  the  Court  of  such  town  and 
not  otherwise,  nor  before  any  other  Court,  or  at  any  other  place." 
So  in  like  manner  it  is  clearly  expressed  by  the  Instructie  of 
the  Court  of  Holland,  art.  220 :  "  that  none  of  the  subjects  of 
this  country  shall  sue  each  other  in  the  first  instance  except 
before  his  daily  and  ordinary  judge."  See  likewise  the  Statutes 
of  the  town  of  Leyden,  art.  182.  Costuymen  of  Utrecht.  Ruberic. 
19.  art.  1.  Costuymen  of  Rhineland,  art.  44.  in  South  Holland, 
pag.  490.  (d). 

§  16.  3rd,  By  virtue  of  a  special  privilege  and  usage  the  ci- 
tizens of  the  large  towns  of  Holland  cannot  be  arrested  in  the 
country  either  in  person  or  property,  unless  it  has  been  speciallj^ 
mortgaged  or  hypothecated.  See  the  Papegay.  pag.  319.  d:  320. 
and  the  latest  edition,  pag.  350.  Which  has  also  been  granted 
to  the  people  of  Amsterdam  by  Charter  of  Duke  Albrecht  on 

(d)  If  the  party  arrested  requests     judge,  orcUm,  alK  cap,  7.  art.  26, 
it,  be  wUl  be  referred  to  his  daily 
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20  June,  1410,  *'  that  no  citizen  of  Amsterdam  nor  his  property 
shall  be  arrested  in  any  villages  North  of  the  Maas,  except  in 
the  walled  towns  "  (e).    And  to  the  people  of  Delft  by  Charter 
of  Maximilian  and  Mary  in  the  year  1477,  '^  that  the  inhabitants 
of  Delft  shall  not  be  cited  to  appear  in  any  tribmial  in  the  vil- 
lages  or  seignorial  manors,  on  account  of  any  personal  actions 
whatever,   but  they  shall  be    summoned    alone    in   our  town 
aforesaid.**     And  to   the  inhabitants  of  Leyden  by  Charter  of 
Duke  William  the  Third,  1  May  1306,  "  that  against  citizens 
of  Leyden  no  one  may   have   any  other  judgment  than  that 
of  the    town    magistrates   [Schepenen).  '*      So  likewise  it  was 
granted  to  the  people  of  Rotterdam  by  Charter  of  Duke  William 
in  the  year   1340   'Hhat  the   citizens   of  that  town   shall  not 
be  arrested  in  the  country  for  any  debt  without  bond,  but  for 
debts  secured  by  bond,  (verplogenschout)  or  penalties  by  virtue 
of  crime  they  shall  be  tried  within  the  manor  in  which  it  took 
place.*'     Verplogenscliout  or  debt  is  that  which  is  contracted  by 
bond  executed  before  the  magistrates  {Schepenen)  under  special 
hypothecation  of  any  immoveable  property  or  other  thing  under 
that  judge,  which  was  antiently  called  phgen  or  plegeiiy  plogte 
and  plegte.     As  may  be  seen  from  u  similar  Charter  granted 
by  the  same  Count  in  the  year  1328  to  the  people  of  Rotterdam 
(which  at  that  time  was  not  yet  a  town)  "  that  of  merchandise, 
stipulation,  or  promise,  made  in  the  manor  of  Rotterdam,  and 
secured  (rerpleegt)  before   the  judge  and  two  or  moro   sworn 
persons,  and  of  which  there  shall  be  a  document,  the  bailiff  may 
execute  it  in  all  our  bailiwick  of  Schieland  '*  (/).     Some  towns 
have  also  the  privilege  that  two  persons,  coming  from  the  country 
and  lining  under  the  same  jurisdiction  and  arresting  each  other 


(e)  And  if  notwithstanding  such 
be  done,  we  apply  for  an  injunction 
in  order  to  have  the  arrest  summarily 
and  without  expense  disposed  of. 
But  the  said  priyilege  ceases  by  con- 
tract and  renunciation.  See  Bort. 
d.  t  p*  317,  just  as  is  the  case  with 
an  inhabitant  and  citizen  of  Amster- 
dam, whose  goods,  moneys  and  out- 
standing debts  cannot  be  arrested 
on  pain  of  nullity,  ordon.  d,  cap,  7. 


art,  22.  except  in  case  of  legal 
renunciation  of  the  privilege  of  prior 
admonition  before  attachment,  sus- 
picion de  fuga,  and  in  matters  of 
exchange.  See  art.  23  <{;  26.  eod,  or 
also  as  hirers.  Handv.  p,  497.  See 
further  Zurck.  in  Cod,  tit,  arrest. 
aH,  5.    Bell.  Jurid,  cas,  79. 

(/)  Add,  Zurck.  I.  c.  art,  4.  &  van 
der  Schelling  thereon, 
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in  any  way,  are  not  admitted  in  law  (in  such  town)  but  are 
referred  back  to  the  daily  judge  of  them  both.  See  the  Statutes 
and  Costuymen  of  Amsterdam,  cap.  19.  art.  29.  So  likewise 
it  is  related  by  Jan  van  Beverwyk  that  the  people  of  Dordregt 
formerly  transmitted  a  written  proof  of  a  similar  usage  among 
them  to  the  lady  Maria,  Duchess  of  Burgundy.  See  his  Be- 
sehryving  van  Dordregt.  pag.  298. 

§  17.  All  kinds  of  property  may  be  arrested,  corporeal,  incor- 
poreal, moveable,  immoveable,  claims,  debts,  &c.  without  dis- 
tinction and  of  whatever  nature  it  may  be ;  in  order  that  the 
debitor  or  possessor  should  not  alienate  or  diminish  such 
property  before  the  creditor  shaU  have  been  satisfied  his  debt, 
or  the  said  property  declared  liable  for  the  same.  I.  6.  in  pr. 
dt  §  uU.  D.  de  petit,  heredit.  I.  6.  in  Jin.  D.  de  policitat. 

§  18.  From  this  are  excepted,  Ist  the  books  of  students  or 
scholars,  which  can  not  be  arrested,  auth.  habita  Cod.  neflius 
pro  patre.* 

§  19.  Nor  the  pay  and  weapons  of  soldiers,  L  4.  C.  de  execut. 
reijudic.  junct.  I.  6.  Cod.  de  jurisdict. 

§  20.  Nor  agricultural  implements  used  for  cultivating  the 
land,  L  7.  I.  8.  junct. '  auth.  agricultores.  Cod.  Quae  res  pign. 
oUigari.  because  no  tacit  hypothec  nor  execution  takes  place 
against  it.  I.  40.  D.  de  rejudicat.  d.  auth.  habita.  junct.  d.  I.  6.  8. 
d  auth.  seq.  (7.  quae  res  pign.  except  where  there  is  no  other 
property  DD.  ad  I.  40.  D.  de  rejudicat.  <k  I.  4.  Cod.  de  execut.  rei 
judicat.  '  See  Pecc.  van  Besetten,  ch.  6.  num.  1,  6  d  22. t 

§  21.  2nd.  In  the  next  place  whatever  anyone  requires  for 
his  necessary  maintenance  is  free  from  arrest,  such  as  his 
daily  clothes,  and  whatever  has  been  promised  anyone  for  his 
necessary  support.  Z.  6.  dt  l.  Jin.  D.  de  aliment,  d  db.  relict. 
I.  15.  D.  de  rejudicat.  §  in  venditione. 

§  22.  Under  wbich  is  also  included  the  annual  salary  or 
yearly  income  of  Professors,  advocates,  or  preachers,  who  in 
this  respect  are  likened  unto  soldiers,  d.  I.  4.  Cod.  de  execut. 
reijudicat.  junct.  L  14.   Cod.   Advocat.   divers,  judicior.    which 

*  [See  Pecc.  van  Sesdten  m  Ban*  Yoei;.  20.  3.  2.  dr  42. 1.  43.    Zypaeus. 

dopleggen.  ch.  5.  ti.  1, — ^Tb.]  Not.  Jur.  Belg.  tit  de  Exec,  rei  Jud. 

t  [Add.  Cens,  for.  p.  1.  lib.  4.  c.  7.  in  voce  Insirumenta.    Math,  de  auct. 

ft.  23,  etp.  2.  lib.  1.  ch.  16.  n.  25-28;  1.  6.  §  20.— Tk.1 
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is  not  declared  liable  by  any  judgment  nor  taken  in  execution, 
except  in  so  far  as  any  surplus  thereof  may  be  considered  to 
remain  over  and  above  necessary  maintenance  according  to  cir- 
cumstances, arg.  I.  173.  D.  de  Reg.  Jiir.  especially  in  the  case  of 
clergymen  or  servants  of  the  church,  whose  salary  or  annual 
income  is,  among  us,  scarcely  sufficient  to  enable  them  to  live  in 
accordance  with  their  station.  See  the  notes  to  Pecc.  van  Beset'- 
ten,  ch.  5.  n,  13. 

§  23.  3rd.  A  corpse  cannot  be  attached.  L  6.  Cod.  de  Bepulcro 
violato  but  must  be  buried  without  any  interference,  /.  27.  D* 
de  condit.  instit.  Except  where  the  same,  on  account  of  any 
apparent  crime,  was  liable  to  punishment  even  after  death, 
and  unworthy  of  burial.  Hereof  we  have  spoken  in  Book  IV. 
cli.  34.  §  12.  and  treated  more  fully  in  the  notes  to  Pecc.  ran 
Besetten.  ch.  6.  n.  23. 

§  24.  4th.  Just  as  anyone's  property  cannot  be  mortgaged  or 
pledged  for  the  debt  of  another,  by  a  person  other  than  the 
owner.  I.  1.  iC  tot.  tit.  Cod.  si  res  aliena  pignori,  I.  41.  D.  de 
pignorat.  act.  I.  64.  D.  de  Reg.  Jur.  So  in  like  manner  his 
property  cannot  be  attached  or  held  liable  for  the  debt  of 
another,  arg.  I.  15.  §  4.  D.  de  rejudkat.  See  Pecc.  ran  Besetten^ 
Ch.  V.  num.  19.  except  in  so  far  as  the  creditor's  debtor  has 
any  claim  thereon  against  the  owner,  arg.  I.  11.  §  5.  D.  ds  pignor. 
act.  (g).  So  the  property  of  a  second  hirer  found  in  a  house 
or  on  the  land  may  be  distrained  in  order  to  satisfy  the  first 
hire  to  the  extent  of  the  amount  of  the  subhire,  d.  I.  11.  §  6. 
D.  de  pignor.  act.* 

§  25.  5th.  There  are  also  certain  places  and  times  at  which 
no  attachment  may  be  made.  As  for  instance  formerly  in  the 
case  of  churches,  churchyards,  monasteries,  and  sacred  places, 
where  no  one's  person  could  be  arrested ;  which  places,  as  has 


[g)  Nor  does  the  party  arrestiDg 
require  any  cession  for  the  purpose, 
quod  juri  civili  e$t  conirarium.  vid, 
Bort.  d,  tr.  cap,  5.  mim,  10.  In  order 
to  found  jurisdiction  even  the  action 
of  our  debtor  which  he  has  against 
us  may  be  arrested  by  our  attorney 
in  our  behalf.  Bort.  d,  t,  cap,  2.  inf. 
and  van  der  Schelling  in  the  note  ad 


Cod.  p,  m.  105.  With  respect  to 
arrests  under  a  third  party,  and 
what  ought  to  be  observed  therein, 
see  the  Ordonn,  &  manier  van  pro- 
cederen  alhier  cap.  7.  art.  15.  and  Mr. 
P.  Bort  d.  t.  p.  7W,  624.  [add.  Voet. 
20.  1.  17.— Tk.]. 

•  \_Cf.  Voet.  20.  2.  6.  et  vide  ajUe, 
Bk.  IV.  ch.  13.  §  12.—TR.] 
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already  been  stated,  have  no  such  sanctity  among  us  and 
accordingly  afford  no  such  protection ;  except  that  some  barons 
within  their  jurisdiction  protect  bankrupt  traders  against  their 
creditors,  which  mostly  happens  with  us  at  Vianen  and  Kuy- 
lenburg,  not  only  towards  those  who  without  any  fault  have 
by  loss  at  sea  become  bankrupt,  but  also  towards  those  who 
have  concealed  their  property  from  their  creditors,  to  the  great 
detriment  of  the  public.  Which,  as  we  have  pointed  out  in 
the  last  chapter  of  Book  IV.  has  been  considerably  limited 
and  curtailed  so  far  as  Kuylenburg  is  concerned,  on  account 
of  the  protection  given  to  Hans  Diedrik  de  Mortange  for  the 
forcible  abduction  of  Catherine  d'Orleans. 

§  26.  It  is  still  observed  among  us  that  at  the  free  annual 
markets,  from  the  time  that  the  bell  announces  its  beginning, 
until  the  bell  rings  its  close,  no  one's  person  can  be  arrested, 
that  is  in  so  far  as  the  arrest  is  made  with  the  view  of  bringing 
anyone  from  elsewhere  under  the  jurisdiction  of  the  judge  there, 
Juxta  L  1.  Cod.  de  nundin.  <t  mercationibus.  See  also  Pecc. 
van  Besetten,  ch,  10.  num.  S,  4.  and  the  notes  thereon. 

§  27.  Wherefore,  some  also  exempt  Sundays  and  the  common 
feastdays  or  festivals,  that  no  arrest  can  take  place  thereon, 
arg,  L  11.  Cod,  de  feriis,  and  also  that  after  sundown  no  arrest 
can  be  made.  But  among  us  no  exception  is  made  in  the 
case  of  feastdays  and  festivals.  And  further  all  exploicts,  that 
is  legal  process  and  execution,  may  be  made  at  all  times  of 
the  day  without  distinction,  without  any  special  limitation  in 
the  attachment  in  particular,  as  being  something  which  the 
plaintiff  may  do  at  his  risk,  that  is  upon  making  compensation 
if  he  be  in  the  wrong  and  without  complete  knowledge  of 
the  circumstances,  and  this  may  at  all  times  be  requested 
and  granted,  arg,  I.  2.  §  D.  qnis  ordo  in  poBsessmiib.  servet.  See 
also  Pecc.  van  Besetten,  ch.  10.  7inm.  1.  d'  2. 

§  28.  It  must,  however,  be  observed  that  all  these  exceptions 

only  take  place  in  aiTCsts  effected  with  the  view  of  founding 

jurisdiction.     With  regard  to  other  arrests,  which  are  effected 

out  of  necessity,   or  suspicion  of   inability  to  pay  or  flight, 

no  defence  or  privilege  of  person,  place  or  time  is  regarded. 

L  2.  L  7.  D.  exqiiib.  cam.  in  poss.  eat.  I.  10.  §  16.  D.  de  his  quae 

in  fraud  crediU 

n  D  2 
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§  29.  In  criminal  cases  also,  whoever  lias  commitied  any 
offence  or  incurred  any  penalty  may  be  arrested  everyvhere, 
and  tried  at  the  place  where  he  is  found,  without  any  distiDctior 
or  objection.  Z.  1.  Cod.  t(hi  de  crimine  agat.  Sand.  lib.  1.  tit! 
defin.  6. 

§  80.  Arrest  is  not  granted  by  the  superior  judge,  and  as  snch 
by  the  Court  of  Holland,  whose  jurisdiction  extends  otct  tie 
whole  of  Holland,  except  after  previous  request,  probable  prcoi 
of  the  debt,  and  suspicion  of  the  debtor's  inability  to  i«j. 
danger  of  flight,  or  knowledge  that  he  has  no  fixed  abode  in 
this  countiT,  where  he  could  with  certainty  be  cited  in  J«w; 
and  this  only  takes  place  in  the  case  of  arrest  by  necessitr. 
See  Merul.  2^^^^*  ctr.  lib.  4.  tit.  2.  cap»  26.  num.  2.  Damhond. 
prax.  civ.  cap.  64.  mnn.  18.  Pecc.  ran  Beaett^n.  ch.  8.  num,  5. 
Andr.  Gail,  de  arrest.  Imp.  cap.  1.  man.  11. 

§  81.  But  in  the  towns  ever3'one  is  at  liberty  without  mj* 
previous  inquiry  to  effect  an  arrest  against  persons  (comiDgi 
from  the  country,  with  the  view  merelj'  of  founding  jurisdiction 
against  them  there,  by  means  of  a  messenger  who,  being  then- 
unto  required,  may  not  refuse  his  services ;  according  as  tlic 
Statutes  and  customs  of  each  town  provide.  See  also  Tecc. 
van  Besetten.  ch.  24.  num.  4.  Except  that  the  arrest  of  citizens 
by  citizens,  or  of  inhabitants  by  inhabitants,  requested  on  tuseovnt 
of  suspicion  of  failure  and  after  previous  inquiry  had,  must  be 
granted. 

In  order  that  the  persons  aiTested  should  not  be  detained 
in  person  or  property  (h)  tliey  may,  by  giving  security  for 
their  appearance  there,  be  released  and  may  prosecute  their 
cases  summarily  before  other  cases.  See  Pecc.  van  Bcsetten^ 
cap.  45.  7inm.  7.  and  the  notes  thereon.  Those  who  other- 
wise, and  without  giving  security,  disregard  the  arrest  that  has 
been  made,  will  thereby  incur  a  heavy  fine  and  punishment 
varying  in  degree  in  each  particular  place.  See  Pecc.  TOfi 
Besetteti.  cap.  88  (i).    And  again,  if  the  party  who  made  the 

(h)  Among    which    is    espocially  add.  Boceus.  p,  82.     With  ns^ 

included  the  arrest  on  ships,  regard-  to  the  ceasing  of  arrest  and  pri^ 

ing  which  very  salutary  provisions  of  security,  sec  fiort  d.  U  wp.  ^ 

have  been  mado  by  the  laws  of  this  ^^er  tot 
town.    See  OMonn.  d.  c.  p.  60  <£?  61.         (i)  Adil,  Ordunn,  d,  c.  art.  28. 
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arrest  does  not  proceed  with  it  on  the  first  lawday,  the  matter 
will  thereby  be  dismissed  and  at  an  end.  All  of  which  more 
folly  appears  from  the  Costuymen  of  Rhineland  art.  42.  d-  seq.  ; 
of  Leyden  art  181,  Recueil  van  d€  costuymen  tot  Amsteldam 
cap.  19.  Costuym  in  South  Holland  pag.  489.  Costnym  of 
Utrecht  Rubric.  10.  art.  4.  Costuymen  of  Antwerp,  tit.  27,  28. 
Statutes  of  Friesland  lib.  8.  tit.  9.  Laudrecht  of  Overyssel.  tit.  5. 
art.  6. 18. 

[No  arrests  are  granted  on  obligations  and  annuities  running 
against  the  State,  vid.  Placaat  of  the  18  March  1661.  Papegay 
p.  856.  Arrest  removed  under  security,  and  not  prosecuted 
within  a  year  and  six  weeks,  is  intennipted  and  the  sureties 
will  be  discharged  from  their  suretyship.  And  although  the 
matter  may  be  resumed  against  the  principal  debtor  by  means 
of  relief,  this  will,  however,  not  take  place  against  the  sureties, 
sic  saepius  judi€atum](k). 

{k)  Plura  vide  apud  Zurck.  d,  i.  by  van   Leeuwen,  under  the  title 

[For  fall  information  on  the  subject  Pecc,  van  Besetient  and  is  the  edition 

of  arrest,  the  reader  is  referred  to  of  Pecdus  cited  throughout  the  text. 

Pecc.  de  Jure  nstendi,  which  has  also  Bort.  tract,  van  Arrtsten  to  be  found 

been  tranalated  into  Dutch  with  notes  in  his  Optra  Omnia, — ^Tb.] 


CHAPTER    VIII. 


OF   JURISDICTION  ARISING   FROM  CX)NTRACT  AND   OF 
PROROGATION  OF  JURISDICTION. 


Sect. 

1.  Of  JnziBdictum  andng  firom 

Contract. 

2.  Of  Prorogation  of  Jnriadiction. 

3.  Whether  this  can  be  extended 

to    heirs,     married   women, 
and  sareties. 

4.  When  any  one  is  tacitly  ren- 

dered subject  to  the  jurisdic- 
tion. 


Sect. 

5.  How    through   Be-conTentum 

and  Counter-claim. 

6.  When  re-conyention  must  be 

made,    before   or   alter   lUU 
coniegtatio, 

7.  It  has  no  place  after  Judgment. 

8.  Nor  in  cases  of  a  different  kind 

and  quality. 

9.  Nor  against  anyone  who  sues 

in  the  name  of  another. 


§  1.  Jurisdiction  by  means  of  contract  takes  place  where  any 
one  subjects  himself,  either  expressly  or  tacitly^  to  another  jadge 
under  whom  he  would  othei'wise  not  belong. 

§  2.  Expressly,  where  by  express  words  anyone  subjects  him- 
self to  the  jurisdiction  of  the  judge,  otherwise  {termed)  prorogati4)n 
of  jurisdiction.  L  1.  D.  de  judic,  L  18.  D.  de  jurisdict.  L  1.  d-  L  8. 
Cod,  eod.  See  Andr.  Gail.  lib.  1.  ohsen\  1.  num,  29.  cf  observ.  6. 
num,  7.  in  fin.  Which  has  become  a  common  practice  with  us 
among  notaries,  and  such  clause  is  seldom  omitted,  to  wit, 
^'  subject  to  constraint  and  execution  of  all  the  courts  and  judges 
of  our  lord,"  which,  however,  since  the  new  ampliation  of  the 
Instructie  of  the  Court  in  the  year  1644.  art.  6,  is  not  extended 
to  the  jurisdiction  of  the  Court  of  Holland,  unless  this  has  been 
speciall}^  mentioned  ;  and  from  that  time  it  has  been  the  practice 
to  add  the  words  "and  especially  the  Court  of  Holland."  By 
which  it  has  also  been  provided  that  the  sum  between  citizens  of 
different  towns  must  exceed  hundred,  and  of  the  villages  fifty, 
guilders ;  and  between  citizens  living  in  the  six  principal  cities. 
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under  one  and  the  same  junBdiction,  the  naatter  must  exceed 
800  goilderBy  and  in  the  smaller  towns  150 ;  of  which  more  fully 
inftay  chap.  25.  See  the  nader  Avipliatie  art.  5,  6.  Ordonnantie 
van  de  kleine  zaken  anno  1579  art.  2.  Merul.  prax.  civ.  lib.  4. 
tit.  2.  cap.  14.  This  also  seems  to  take  place  in  Friesland 
according  to  the  account  by  Joan  a  Sande  lib.  1.  tit.  1.  defin.  8. 

§  8.  Which  submission  (to  the  jurisdiction)  is  also  extended  to 
the  heir  of  him  who  has  entered  into  such  obligation,  arg.  I.  44. 
D.  ad  Senat.  Trebell.  junct.  I.  69.  D.  de  Reg.  Jur.  See  Pecc.  van 
Besetten,  cK  4.  n.  10.  d-  ch.  18.  likewise  to  a  woman  who  is  held 
bound  therein  through  the  undertaking  of  her  husband.  See 
Bande,  lib.  1.  tit.  1.  dejin.  8. 

Likewise  if  anyone  has  by  any  bond  submitted  himself  to  the 
jurisdiction  of  the  Court  of  Holland,  and  in  security  of  what 
he  owes  under  such  bond  has  given  sureties  without  again  men- 
tioning the  bond  or  submissioUi  the  said  sureties  can  as  well 
as  the  principal  debtori  by  virtue  of  the  said  bond,  be  cited 
before  the  Court  of  Holland,  and  if  they  should  urge  the  ex- 
ception that  they  must  be  referred  to  their  daily  judge,  the  said 
exception  will  be  rejected.  As  was  understood  in  the  case  of  Jan 
Adriaansz,  tailor  at  the  Hague,  and  Peter  Yos  of  Rotterdam, 
defendants,  against  Jan  Marcys,  petitioner,  13  Decemb.  1618. 
Parate  Execution,  that  is,  immediate  execution  without  previous 
legal  proceedings  cannot  be  stipulated  among  us.*    Which  is  a 


*  [Van  Leeuwen  here  lays  down 
that  in  Holland  a  creditor  cannot 
stipulate  for  the  right  of  selling  a 
thing  pledged  to  him,  but  the  pledge 
must  be  sold  after  judicial  decree 
and  sentence  (r/.  vol,  1.  p,  146).  Qro- 
tias,  2.  48.  41.  Van  AlpheD,  Fape- 
gay,  vol.  1.  p.  507  et  seq,  Lybrecht, 
lied,  pradyck.  vol,  1 .  pp.  16  et  seq, 
Merula,  Man.  van  proced,  lib,  4.  tit. 
100.  ch.l.n.  10.  Matthaeus,  bk.  1. 
cA.  3.  n.  11.  t»  fne  et  ch,  16.  ».  14  d: 
15.  Qroenewegen,  de  II,  abr,  Instit, 
2.  S,  ad  i  1.  Yoet.  20.  5.  6.  &  42. 
1.  48;  Neostad.  Supr.  Cur,  Decis, 
89.  are  all  to  the  like  effect.  But 
in  the  note  to  Bk.  4.  ch.  12. 
§  4.  and  the  note  to  Bk.  5.  ch.  26. 
J  19.  of  these  Commentaries^  Decker 


says  that  parate  execution  may  take 
place  according  to  the  Man.  van 
proced.  voor  den  Hove,  In  this  he  is 
supported  by  Van  Zutphen,  Neerl, 
Pract.  p.  596.  n.  5. ;  Van  der Linden, 
Merhwaardige  Qewysden  ,pp,\6\ .  etseq, 
in  notis,  and  Laws  of  Holland,  bk,  1. 
ch.  12.  §  5.  (who,  however,  adds  that 
it  is  more  prudent  to  obtain  a  decree 
from  the  Court  before  proceeding  to 
a  sale),  and  Van  derKee8sel,TA.439. 
et  480.  In  Friesland,  where  the 
Boman  Law  prevailed,  the  creditor 
could  stipulate  for  the  right  to  sell 
the  thing  pledged.  Vid,  Groeneweg. 
I.  e,  and  Sande,  3.  12.  20.  It  is  to  be 
regretted  that  van  der  Linden  and  Van 
der  Keessel  have  not  discussed  the 
doctrine   of    the   great   fathers   of 
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right  of  the  State  alone  in  collecting  its  revenue  and  taxes;  and 
by  Resolution  it  has  been  forbidden  anyone  to  assume  it  by  means 
of  an  agreement  or  simple  cession.  See  the  Avisterdam  9rd  vol. 
of  the  consult,  dt  advys.  pag.  16.  But  in  its  stead  the  practice  of 
willing  condemnation  has  been  introduced^  which  does  not  differ 
much  from  it,  the  manner  of  proceeding  in  which  is  mentioned  in 
its  proper  place  [infra  Chap,  IX.  §  10.] 

§  4.  Jurisdiction  is  founded  tacitly^  whenever  anyone,  having 
been  summoned  before  a  judge  under  whom  he  does  not  belong, 
makes  no  exception  that  he  ought  to  be  referred  to  his  daily 
judge,  but  without  any  objection  pleads  to  the  case  there,  whereby 
he  is  understood  to  have  tacitly  submitted  to  the  jurisdiction  of 
that  judge,*  I.  pen,  D.  dejurisdict.  I.  1.  Cod.  eod,  I.  1.  Cod.  vbi  de 
crimen,  I.  30.  D.  dejudic. 

§  6.  Jurisdiction  is  also  tacitly  admitted  through  reconvention, 
that  is  counterclaim  or  counterdemand,  on  the  part  as  well  of  him 
who  makes  reclaim  as  of  him  against  whom  it  is  made,  although 
neither  of  them  is  subject  to  the  same  judge.  For  if  anyone, 
being  cited  before  a  judge  under  whom  he  does  not  belong  and 
before  pleading,  in  his  turn  makes  a  claim  in  reconvention  he  is 
considered  thereby  to  acknowledge  such  judge,  and  accordingly 
he  cannot  object  to  him  quoad  the  claim  in  convention  where  he 
has  himself  made  the  counterclaim  before  the  same  judge.  And 
again  a  plaintiff,  who  has  summoned  another  before  a  judge  to 
whom  they  are  both  subject,t  must  submit  to  the  jurisdiction  of 


Roman  -  Dutch  Jurisprudenoe,  but 
have  merely  contented  themselves 
with  the  statement  that  a  stipula- 
tion by  the  creditor  for  the  right 
to  sell  is  not  contrary  to  law.  It 
must  also  be  observed  that  Van 
der  Linden  refers  to  the  Digest  in 
support  of  his  view,  and  van  der 
Keessel,  Th.  480.  cites  Bynkershoek, 
who  likewise  refers  to  the  Roman 
Law.  It  is  possible  that  in  South 
Africa  the  courts  of  law  may  sanc- 
tion a  private  sale  by  the  creditor  of 
a  chattel,  e,g,  a  watch  or  a  horse 
given  in  pledge,  where  such  has 
been  agreed  upon ;  but  they  will  not 
favour  such  a  practice,  and  will  cer- 
tainly not  extend  it  to  immoveable 


property,  or  moveable  property  of 
considerable  value. — ^Tn.] 

*  [But  this  does  not  extend  to 
matters  pertaining  ad  statum  puUi^ 
cum.  Of.  v.  d.  Linden,  SuppUmentum 
ad  Voet  ad  Pandect,  2. 1. 14.  HuberuF, 
Heed,  BegUgeL  Bk.  IV.  ch.  14.  §  2-1. 
Nor  can,  for  instance,  the  mere  tacit 
consent  of  the  defendant  give  the 
Court  jurisdiction  in  a  suit  for 
divorce  a  vinculo  where,  in  the 
absence  of  such  consent,  the  Court 
would  have  no  jurisdiction.  Weather- 
ley  vs.  WeatherUy^  Kotze's  Bep.  p.  66. 
— Tr.] 

t  [The  original  text  has  to  whom 
they  are  both  subject  {heider  onder' 
horigen  Bechter).    This  is  probably  a 
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that  judge  if  his  adyersary  makes  any  counterclain  in  recon- 
yention  against  him,  because  we  cannot  object  to  the  judge  whom 
we  haye  chosen  for  ourselyes.  L  11.  §  2.  D.  dejurisdict.  L  pen, 
d  auth.  seq.  Cod.  de  zentent.  dk  interloc.  omn.  jud,  Noyell.  96. 
cap.  2.  §  1.  See  Merul.  prax.  civ.  lib.  4.  tit.  2.  cap.  14.  num.  4.  db 
seqq.    Andr.  Gail.  lib.  1.  observ.  85. 

§  6.  This  counterclaim  or  reconyention  generally  takes  place 
before  litis  contestatio,  that  is  before  or  at  the  same  time  with  the 
defendant's  answer,  which  the  plaintiff  must  admit  although  he 
wishes  to  withdraw  the  case,  for  he  cannot  be  allowed  to  do  this 
after  the  making  of  the  said  claim  in  reconyention  and  answer,  as 
has  been  partly  pointed  out  already  in  Chapter  III.,  and  is  more 
fully  considered  hereafter  in  Chapter  XVIII.  See  also  Christin. 
vol.  4.  decis.  94.  num.  5.  in  fin.  Berlich.  pract.  conclus.  part.  1. 
conclus.  22.  num.  64.  Cancer,  var.  resolut.  part.  2.  cap.  18.  num. 
88.  But,  according  to  the  opinion  of  some,  reconvention  may  be 
made  at  any  time  during  the  suit,  but  in  such  a  case  it  cannot 
impede  the  progress  of  the  plaintiff's  suit,  or  be  placed  on  the 
same  footing  with  it,  otherwise,  if  it  be  made  before  or  at  the 
same  time  with  the  answer,  it  will  proceed  and  be  concluded  alike 
with  the  plaintiff's  suit.  See  Merul.  prax.  civ.  lib.  4.  tit.  48.  cap.  2. 
num.  8.  Christin.  vol.  1.  decis.  ISO.  num.  6.  Jt  ad  leg.  Mechlin, 
tit.  1.  art.  24.  svh.  num.  B.  Jacob.  Cancer,  var.  resolut.  part.  2. 
cap.  18.  num.  14.    Wurmser.  prax.  tit.  12.  observ.  4. 

§  7.  Such  reconyention  cannot  be  made  after  judgment  giyen. 
Marant.  prax.  part.  4.  distinct.  6.  num.  89.  Joan  a  Sande,  lib.  1. 
tit.  6.  dejin.  2.  Nor,  where  it  has  been  omitted  to  make  it  in  the 
first  instance,  can  reconyention  be  introduced  when  the  case  is 
in  appeal,  as  is  fuUy  mentioned  by  Marant.  part.  4.  distinct.  6. 
num.  24.  Guid.  Pap.  decis.  436.  num.  102.  Jacob.  Cancer. 
part.  2.  Var.  resolut.  cap.  13.  num.  5.  And  so  it  has  been  decided 
by  the  Court  in  Friesland,  according  to  the  testimony  of  Jan  yan 
den  Sande,  lib.  1.  tit.  6.  def.  1. 

§  8.  The  thing  claimed  in  reconyention  must  also  be  of  the 
same  right,  kind,  and  quality  as  the  matter  claimed  in  con- 

muprint.    It  onght  rather  to  be  "to  the  amoiint  is  aboye  his  jniisdiction, 

whom  they  are  both  not  sabject,"  for  y.  d.  Linden,  Bh,  3.  pt,  1.  ch,  2.  $  IQ. 

it  is  clear  there  can  be  no  reconyen-  n.  2. — Tb.] 
tion  l^fore  one's  proper  judge,  whero 
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vention  :  because  they  are  as  it  were  set  off  and  extingmshdlbj 
compensation  against  each  other ;  which  cannot  take  place  ii 
matters  that  are  in  any  way  dissimilar,  L  nit.  §  1.  Cod,  dicom- 
pensat.     So  that  where  the  acknowledging  one's  signatmr,  tbs 
is  provision  or  namptiasement  *  has  been  asked  it  cannot  be  stajei 
by  a  claim  in  reconvention,  unless  at  the  same   time  a  sunilir 
claim  for  provision  is  made  and  established.!     See  Math.  Cdsi 
de  process,  exeeut,  part  1.  cap.  8.  man.  80;  nor  can  it  prevail  ui 
suspend  the  request  for  immediate  maintenance  in  the  neo^ 
saries  of  body  and  life.    arg.  L  8.  Cod.  de  compensate    Snrd.  trsd. 
de  aliment,  tit.  8,  privileg.  58.  nnm.  5.  6. 

§  9.  Nor  can  reconvention  be  made  against  an^^one,  who  sues 
upon  authority  and  for  account  of  another,  for  what  he  mtj 
personally  be  owing;  as  in  the  case  of  agents,  mandatones, 
guardians  and  managers,  t  I.  2.  §  8.  D.  de  jud.  I.  14.  §  uf^  Coi* 
,de  sentent.  d-  interlocut.  Wurmseri.  prax.  lib.  3.  tit.  12.  obserc.  7. 
num.  1.    Andr.  Gail,  de  pace  publica,  cap.  12.  num.  3.  (a). 


*  [Provision  or  namptissement^  see 
ante,  Bk,  IV.  ch.  15.  §  3.  and  infra , 
Bk.  V.  ch.  12.  S  6.— Tb.] 

f  [Of:  du  PlesBts  vs.  van  Blerk, 
Buch.  Rep.  1869.  p.  73.  per  Bell, 
O.J.—Te.] 

t  [Cf,  BoherUon  &  Osmond  vs. 
Executrix  of  ZiervogeL  3.  Menz.  354. 
Wehmeyer  vs.  Wehmeyer,  Buch.  1875. 
p.  126.  Where  plaintiff  sued  B.,  who 
traded  under  the  style  of  B.  &  Co., 
the  defendant  was  held  competent  to 
set-off  and  claim  in  reconvention  a 
sum  of  money  due  to  him  as  B.  & 
Co.  Buch.  1879.  p.  165.  In  Beukes 
vs.  Steyn,  Buch.  1874.  p.  18.  the 
defendant  was  sued  for  a  debt  due  by 
him  individually,  and  the  court  held 
that  he  could  not  set-off  in  recon- 
vention the  amount  of  a  promissory 
note  owing  by  plaintiff  to  a  third 
party,  and  indorsed  in  blank  by  such 
third  party  to  the  defendant  without 
value  after  it  became  due,  for  the 
purpose  of  recovery  from  the  plain- 
tiff. Cf,  Cauvin  vs.  Landsberg,  1 
Searle.  p.  86.— Tr.] 

(a)  Likewise  reconvention  is  not 


allowed  in  case  of  eomplaifii,  or  ^ 

liation  quae  momentanea  juris  rem&lm 
reoonveniionis  mor<u  non   admitta^^ 
nor  in  case  of  matntenwie  de  domhre. 
vid,  Bort.  ohserv.  I.  1.  i.  10.  or  in 
inandament  poenaal  (injunction)  by 
reasonof  the  prohibition  by  the  judge; 
nor  in  matters  of  gyzding  (ciiil  iiQ- 
prisonment)  or  review;  nor  agim^ 
the    reconvention,    or    in    cnmixial 
cases  by  reason  of  injury  soSend, 
for  the    criminal   proceeding  must 
first  be  decided.    See  Merula,  /.  4* 
t,  43.  cap.  4.  §  6.    Fapegay,  ro2<  1- 
p.  436.  add,  Brunneman  tradaU  ^t 
processu,  p,  2.  cap.  10.  et  A.  in  Cni. 
For.  p.  2.1,\.  cap,  27-     [Cf.  MoskH 
vs.  Fuller.  Buch.  Eep.   1875./?.  23. 
A  criminal  prosecution  at  the  public 
instance  does  not  bar  the  party  in- 
jured  from    his    civil     action  fof 
damages,  but  the  injured  party  can- 
not both  prosecute  criminally  sM 
sue  civilly  for  the  same  injury.  He 
must  make  his  election.    BvsM/t^ 
vs.   Sturi,  1  Menz.  378,    But  «e 
Van  der  Westhuizen  vs.  EavibeMfSfft 
Buch.  Rep.  1875.  p.  87.— Te.]  Cm 
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reoonyention  be  made  before  arbi- 
trators ?  .  It  is  best  to  draw  this  dis- 
tinction, if  by  the  deed  of  submission 
the  cognizance  in  reoonyention  is 
entrusted  to  them,  they  may  cer- 
tainly, as  judges  appointed  by  agree- 
ment, inyestigate  and  decide  the 
daim  in  reoonyention,  but  if  the  sub- 
suasion  makes  no  mention  of  the  re- 


oonyention it  can  upon  no  ground  be 
made  before  them,  unless  the  party 
making  it  desires  to  court  a  peremp- 
tory exception  dedinatoir  by  his 
adyersary.  See  further  tn/ra  c^.  18. 
lAdd,  yan  der  Linden,  Law8  of  Hol- 
land. Bk.  III.  pt.  1.  ch.  2.  §  18.-- 
Tb.] 


CHAPTER    IX. 

OF  JUBISDIOnON  AND  CONSTEAINT  BY  COMMISSION,  AND 
MUTUAL  APPOINTMENT  BY  THE  PAETIES,  AND  HEEE- 
UNDEE  OF  JUDGES  BY  SELECTION  AND  GOOD  MEN, 
OTHEEWISE  CALLED  DELEGATED  JUDGES,  ARBITERS, 
AND   ARBITRATORS. 


Sect. 

1.  Delegated  Judges. 

2.  ComiDLttioiiera. 

3.  Judges  by  mutual  election. 

4.  Arbiters  or  selected  judges. 

5.  Arbitrators  or  good  men. 

6.  How   to   distinguish    between 

them,  and  whether  the  clause 
according  to  strtetntss' of  law, 
or  according  to  law,  reoion,  and 
equity  makes  any  difference. 


Sect. 
7.  Whether  we  may  appeal  fixnn 
the  award  of  arbitrators. 
•  8.  Whether  and  when  the  award 
of  arbitrators  may  be  executed 
notwithstanding  appeal. 
9.  By    and   through   whom  the 
execution  of  a  judgment  must 
take  place. 
10.  Of  submission  to  a  decree  of 
willing  condemnation. 


§  1.  They  are  appointed  judges  by  commission  who  are  not 
such  in  their  own  right,  but  are  authorized  to  decide  this  or  that 
particular  case,  as  if  they  had  been  judges  of  right.  L  1.  %  1.  d  I. 
8.  D.  de  offic.  ym. 

These  are  of  two  kinds ;  some  obtain  their  authority  and  power 
from  the  Supreme  Government,  in  matters  affecting  the  State 
and  which  cannot  be'  entrusted  to  any  certain  judge,  or  where 
objection  is  made  to  try  the  case  by  those  (judges)  under  whose 
cognizance  the  matter  would  otherwise  fall.  Persons  so  autho- 
rized are  called  delegated  judges,  l.l.et  tot,  tit.  D.  de  off.  ejm  cui 
mand.  est  jurisdict.  (a). 

§  2.  Others  again  are  appointed  from  among  the  body  of 
judges  to  hear  and  decide  some  particular  case ;  whence  these 
are  generally  called  commissioners,  that  is  persons  clothed  with 

(a)  See  especially  Morula,  Manier  ceUent  note  of  de  Haas  ihereon.  p,  m, 
vanfToeed,  Ul.U  6.  c,  2.  and  the  ex-      82, 
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authority.  The  power  of  the  former  must  be  strictly  observed, 
and  is  limited  to  the  precise  terms  of  their  appointment.  1,1,  §  1. 
D.  de  offic.  ejus,  Novell.  82.  cap.  1,2.1.  final.  Cod.  ubi  et  apvd 
quern  tot.  tit.  Cod.  de  Pedan.  judicib.  whereas  that  of  the  latter  is 
more  extensive,  and  embraces  everything  included  under  juris- 
diction without  any  limitation.  See  Jul.  Clar.  lib.  6.  §  fined, 
quaest.  40.  et  seq.  Marant.  prax.  part.  4.  distinct,  jud,  5.  Andr. 
Gail.  1. 1.  obs.  97. 

§  8.  Elected  judges  are  those  to  whom  the  case  is  referred  for 
decision,  with  the  complete  desire  and  consent  of  the  litigating 
parties.  These  are  subdivided  into  judges  by  choice  or  good  men, 
that  is  arbiters  and  arbitrators. 

§  4.  Arbiters  or  judges  so  elected  are  those  who  are  obliged  to 
decide  the  cases  and  disputes  of  the  litigating  parties,  and 
pronounce  an  award  according  to  the  requirements  of  law  and 
custom,  and  the  power  conferred  upon  them  by  the  submission, 
without  departing  from  or  exceeding  the  same.  I.  13.  §  2.  de 
recept,  qui  arbitr.  See  Speculat.  de  arbitratore,  §  1.  in  pr.  Two 
persons  are  generally  selected  as  such,  and  power  given  them,  if 
they  cannot  agree,  to  choose  a  third  person  as  umpire.  I.  17. 
§  6.  D,  eod. 

§  5.  Arbitrators  or  good  men,  antiently  called  Kersluiden,  are 
friendly  mediators  who  decide  according  to  the  best  of  their 
knowledge  and  judgment,  without  any  manner  of  legal  process, 
and  satisfy  the  parties  in  an  amicable  manner  without  the 
intervention  of  law. 

§  6.  In  order  to  ascertain  whether  anyone  has  been  appointed 
arbiter  or  goodman,  reference  must  be  had  to  the  contents  and 
meaning  of  the  deed  of  submission  I,  1.  I.  8.  D.  de  recept,  qui 
arbitr.  So  that  it  is  not  to  be  interpreted  by  a  strict  distinction 
between  mere  words,  as  according  to  strictness  of  law,  or  according 
to  laic,  reason,  and  equity,  as  some  seem  to  think;  just  as  if 
anything  can  be  according  to  law,  which  is  not  also  reasonable  or 
equitable ;  or  anything  can  be  reasonable  and  equitable  and  at 
the  same  time  not  in  accordance  with  law ;  *  but  we  must  judge 

*  [This  is  only  true  in  a  general  able  or  immoral)  as  is  denoted  by  the 

sense.    There   are    several   matters  maxim  non  omne  quod  licitum  hwiU' 

which  may  be  in  accordance  with  turn  at, — ^Tr.] 
law  and  are  yet  considered  incquit- 
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from  the  matter  itself  and  the  manner  of  the  agreement  between 
the  parties  (verblyf).    As  where  a  matter,  which  properly  consists 
in  a  law  point,  has  been  referred  to  some  persons  as  judges  to 
decide  what  the  law  is,  in  whatever  words  this  has  been  sub* 
mitted  to  them,  the  matter  must  always  be  decided  according  to 
the  law  thereon,  whether  the  point  be  one  of  equity  or  strict 
law.     The  persons  so  appointed  are  then  elected  judges  of  the 
law.     But  if  the  matter  be  not  directly  one  of  law,  and  not  so 
much  the  law  as  the  dispute  between  the  parties  is  regarded,  as 
in  separation,  division  of  property  and  merchandize,  where  two 
persons  have  been  too  hard  and  unreasonable,  towards  each 
other,  and  the  dispute  between  them  has  been  referred  to  certain 
persons  to  decide  according  to  what  is  reasonable,  then  the  law 
is  not  so  much  taken  into  consideration,  nor  the  exact  price,  but 
the  settlement  of  that  which  the  parties  cannot  agree  on ;  and 
such  persons  are  therefore  really  good  men  and  amicable  arbi- 
trators.   Whence  also  their  award  is  called  the  finding  of  good 
men  {mannen-seggen).     See   L  1,  jnnct  l.  pen.  Cod.  de  recept 
arbitr,  L  idt.  Cod,  de  contrah.  empt,  I,  24.  D.  locati  1.  76.  et  seq, 
D.  pro  eodo.    Which  distinction  is  also  rightly  taken  by  Andr. 
Gail,  lib,  1.  observ.  150.  ntim,  5.     So  that  in  case  of  doubt  it 
must  always  be  understood  that  the  reference  of  the  matter  was 
according  to  law,  where  the  contrary  does  not  expressly  appear ; 
and  the  arbitratorship  of  good  men  in  matters  not  immediately 
of  law  is  mostly  entered  upon  and  settled  verbally,  and  is  either 
decisive,  which  is  called  klax,  aling,  en  al,  or  (made)  under  a 
certain  penalty  to  be  incurred  by  the  party  who  does  not  observe 
the  finding  of  the  good  men;  and  a  submission  in  writing  is 
seldom  effected  except  with  the  view  that  the  matter  shall  be 
decided  in  accordance  with  the  law,  which  is  either  one  of  strict 
law  or  of  equity,  for  both  of  these  are  equally  in  accordance  with 
the  law  and  clearly  defined,  each  in  its  own  peculiar  right,  by  the 
laws. 

§  7.  The  distinction  between  a  judge  by  election  and  a  good 
man  was  formerly  manifold,  as  may  be  seen  from  Panormitan. 
iji  cap,  Quintavallis  exir,  de  jure  jur,  7ivm,  8.  et  seq,;  the  prin- 
cipal of  which  was  that  we  could  not  appeal  from  the  decision  of 
elected  judges,  but  had  to  comply  therewith  whether  the  same 
were  right  or  wrong ;  but  from  the  finding  of  good  men  an  appeal 
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was  allowed.  See  Sande,  lib,  1.  tit.  14.  def,  1.  Cbristin.  vol.  1. 
decis.  142.  num,  2.  8.  But  at  the  present  day,  we  may  appeal 
from  the  decision  both  of  judges  by  election  and  good  men, 
which  is  called  Reduciion.  Sande,  lib.  1.  tit.  14.  deftn.  1.  Which 
Reduction,  if  commenced  within  ten  days,  has  the  force  of  appeal 
and  suspension  within  the  year  of  Reformation,  and  simple  appeal 
without  suspension.  Merul.  prax,  civ.  lib.  4.  tit.  5.  cap.  1. 
num.  8.  4.  Cbristin.  vol.  2.  decis.  142.  in  Jin.  After  the  year, 
or  if  waiver  of  appeal  or  reduction  has  been  made  under  a  penalty, 
the  same  is  not  allowed,  except  by-way  o{ relief  and  restitution.* 

§  8.  Some  are  of  opinion  that  reduction  has  not  the  force  of 
appeal  and  suspension  in  such  a  way  that  thereby  the  execution 
of  the  sentence  of  judges  by  election  should  be  stayed.  This  is 
the  view  of  Salicetus,  ad  l.  1.  Cod.  Quando  provoc.  non  licet* 
Menoch.  de  arbitr.  Jud.  lib.  1.  Quaest.  80.  num.  20.  LeoninuSi 
conM.  76.  num.  6.  But  Baldus.  ad  I.  40.  §  1.  D.  de  pact. 
Panormitan.  in  capit.  Quintavall.  col.  28.  veraic.  Bed  hie  annecto 
extra  d^jure  Jurando.  Maranta,  tit.  de  appellationibus.  num.  122. 
are  of  a  different  opinion,  to  wit,  that  Reduction  has  also  the 
force  of  appeal  by  staying  the  execution.  Boer,  decis,  Burdigal. 
284.  num.  24.  Anton  Faber.  Cod.  lib.  2.  tit.  de  arbitr.  dejin.  8. 
Cbristin.  vol.  2.  decis.  148.  num.  8.  9.  Uande,  lib.  1.  tit.  14. 
defin.  4.  And  such  is  the  practice  among  us,  except  where  upon 
a  certain  penalty  waiver  of  appeal  and  reduction  has  been  made, 
in  which  case,  although  appeal  is  allowed  by  way  of  relief,  the 
execution  of  the  decision  and  award  will  nevertheless  proceed 
and  be  effected  under  security  of  restitution,  if  afterwards  it  be 
otherwise  decided.  Nader  Amjdiatie  van  de  Instructie  of  the  year 
1644,  art.  20.  The  penalty  stipulated  in  the  submission  is  not 
considered  forfeited  until  the  awai'd  in  reduction  is  confirmed  by 
the  judgment  in  the  last  resort.     Coren.  observ.  rer.jud.  18. 

§  9.  And  no  awards  may  be  put  in  execution  unless  a  judgment 
has  first  been  pronounced  thereupon,  for  judges  who  are  selected 
by  the  parties  have  of  themselves  no  jurisdiction  or  legal  con- 
straint, and  consequently  their  award  must  be  confirmed  by  a 
judgment  of  the  daily  judge  in  order  that  execution  may  be  taken 

*  [See  farther  with   reference  to      ch,  26.    Wassenaar,  Jud.  prod.  vol. 
arhi^tion  snd  reduction,  Voet,  4.  8.      1.  cA.  26.— Tb.] 
Yan  der  Linden,  Jud.  pract,  bk,  2. 
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out  thereon.  L  15.  D.  de  re  jiidicat.  See  Andr.  Gail.  lib.  1. 
obaerv.  1.  num.  63.  Wherefore,  in  order  that  the  submission 
may  be  the  more  effectual,  the  parties  among  us  mutually  give  in 
the  said  submission  an  irrevocable  power  and  authority  to  have 
the  decision  of  the  judge  selected  by  the  party  referred  to  the 
Supreme  Court ;  whereupon  the  decision  is  sent  under  sealed 
cover  to  the  Suprenie  Court  and  judgment  pronounced  thereon, 
and  then  no  appeal  or  reduction  takes  place,  not  even  by  way  of 
review,  because  the  party  has  judgment  given  against  him  upon 
his  own  submission  and  with  his  consent,  against  which  he 
cannot  be  relieved,  as  will  be  pointed  out  more  fully  hereafter  in 
Ch.  XXV.  §  4. 

§  10.  These  awards  are  transmitted  to  the  Court  sealed  up^ 
and  kept  as  secret  as  possible  before  the  judgment*  For  anyone 
having  entered  into  a  deed  of  submission  consenting  that  the 
Supreme  Court  should  pronounce  judgment,  and  thinking  that 
the  award  would  be  to  his  prejudice,  may  always  apply  to  the 
Court  before  judgment  has  been  given,  and  show  that  he  is 
informed  that  through  certain  expressions  of  the  arbitrators  or 
otherwise  it  was  resolved  to  pronounce  an  award  against  him, 
and  request  mandament  of  relief,  that  is,  restitution  against  the 
submission  and  the  power  granted  by  him  to  submit  to  the 
judgment  of  the  Court  thereon,  upon  an  undertaking  signed  by 
him  to  satisfy  the  award  under  proper  security. 

Before  what  judge  we  must  appear  in  reduction  against  an 
award  is  somewhat  doubtful.  The  most  certain  and  general 
opinion,  according  to  the  testimony  of  Christinaeus,  vol.  2.  decis. 
142,  num.  4.  is,  that  we  should  not  pass  over  the  daily  judge 
(that  is,  that  judge  who  would  have  tried  the  case,  had  it  not 
been  referred  to  arbitration).  However,  among  us,  in  order  to 
curtail  the  multiplicity  of  legal  proceedings,  the  awards  of 
arbitrators  are  directly  admitted  in  appeal  by  the  Court  of 
Holland.  Merul.  prax.  civ.  lib.  4,  tit  5.  cap.  1.  num.  2.  as  is 
also  the  practice  in  Friesland  and  France.  Sande,  lib.  1.  tit.  14. 
def.  2.     Monarc.  ad  I.  32.  §  5.  D.  de  recept.  qui  arbitr.  (6). 

(h)  Upon   this   subject   attention  Boel.  m  notis,  ibiq»  citat  add.  Moral, 

may  also  be  bestowed  to  what  is  men*  pag,  m.  23d.  and  A.  Ly  brechts,  B»  V. 

tioned   by  tho  Counsellor  Loenius,  pt,  2.  cap.  12. 
decie,  d  obtervat,  cas,  19.  and  Mr. 
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OF   JUEIBDICTION   BY   EEASON    OP    THE   NATUBE   OP   THE 
THING,   INDEPENDENTLY  OP  THE  PEESON. 


Sect. 

1.  Of  Jurisdiction  over  property 

arrested  in  possession  of 
another,  at  the  place  where  it 
is  found. 

2.  Whether  and   when   any  one 

mufit  appear- before  another 
judge,  on  account  of  warranty. 

3.  Before  what  judge   we   must 

appear  in  matters  of  the  pos* 
session  of  an  inheritance, 
making  an  account  andinyen- 
tory,  &o. 

4.  Before    whom   guardians    and 

administrators  must  appear  in 
matters  of  their  accounts. 


Sect. 

5.  Before    which    judge   several 

codehitores  in  the  same  case 
must  be  cited. 

6.  Of    matters    relating    to   the 

public  revenue,  before  whom 
to  be  decided. 

7.  Of    ecclesiastical   or   spiritual 

matters,  how  these  were  for- 
merly, and  are  now  decided 
amoDg  us. 

8.  Church  Ordinance  of  the  year 

1591. 

9.  Feudal  matters,  where  and  by 

whom  decided. 


With  respect  to  property,  about  which  a  dispute  arises,  we 
may  in  Beveral  ways  become  subject  to  the  jurisdiction  and  legal 
constraint  of  a  judge. 

§  1.  Firstly,  for  instance,  that  everyone  may  follow  up  and 
claim  his  property  everywhere  and  before  that  judge  under  whom 
he  finds  it  L  8.  7.  C.  tibi  in  rem  act.  See  Merul.  prax,  civ.  lib.  2. 
tit.  1.  cap.  2. 

§  2.  In  the  next  place  a  vendor,  who  has  promised,  or  is 
otherwise  liable  to  guarantee,  that  is  free  and  warrant  the 
property  sold,  must  come  and  answer  and  be  cited  before  the 
judge  of  the  purchaser  for  any  claim  advanced  by  a  third  party 
against  the  purchaser  with  respect  thereto.  LLC.  uhi  in  rem  act. 
See  Andr.  Gail.  lib.  1.  obsen\  87.  num.  1.  Which  must  be  under- 
stood in  this  way,  whenever  he  is  liable  under  the  warranty  and 
will  not  or  can  not  deny  it ;  but  if  be  deskes  to  deny  or  dispute 
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the  warranty  itself,  he  may  make  the  objection  that  he  must  be 
referred  to  his  daily  judge,  who  will  take  cognizance  whether  he 
is  liable  on  the  warranty  or  not.   arg.  L  ult.  Cod.  nhi  in  rem  act. 
I.  2.  Cod.  de  jurisdict.     See  Joan  k  Sande,  lib.  1.  tit.  1.  d^f,  5. 
Which  is  adopted  among  us,  with  this  distinction,  that  the  vendor 
having  been  cited  before  the  Court  of  Holland,  and  therefore 
before  a  superior  judge,  in  a  matter  of  waiTant}^  must  be  tried 
there  without  being  able  to  advance  the  above  objection,  according 
to  ai-t.  115.  dt  117.  of  the  Instinictie  of  the  Court  of  Holland, 
But  if  he  has  been  cited  before  an  inferior  judge,  in  a  matter  of 
guaranty  or  warranty,  and  is  desirous  of  disputing  the  warranty, 
he  may  propound  the  exception  of  renvoy,  that  is,  a  defence  that 
he  must  be  referred  to  his  daily  judge ;  according  to  the  testi- 
mony of  Groeneweg.  ad  I.  ult.  Cod.  ubi  in  rem  act.   Consequently, 
in  order  to  prevent  this,  it  is  safest  for  the  purchaser  not  to  sue 
his  vendor,  who  is  liable  in  warranty,  to  accept  the  said  warranty, 
but  simply  to  give  him  legal  notice  that  such  a  claim  has  been 
made  against  the  property,  coupled  with  a  request  that  he  will 
eome  and  answer  for  it  and  take  the  case  upon  himself,  or  that  in 
default  thereof,  if  the  purchaser  has  judgment  against  him,  he 
will  come  down  on  the  vendor  for  the  damage  and  costs,  for 
which  damage  and  costs  the  vendor  is  liable  and  cannot  escape 
therefrom,  where,  being  bound  by  a  warranty,  he  has  after  notice 
continued  in  default,  tot.  tit.  D.  et  Cod.  de  evict.    See  Sande, 
lib.  1.  tit.  1.  defin.  5.  in  Jin.  (a). 

§  8.  Thirdly,  matters  concerning  the  possession  of  an  in- 
heritance, making  and  delivering  an  account  and  inventory, 
that  is  an  account  of  the  estate,  must  be  decided  at  the  place 
and  before  the  judge  where  the  house  of  the  deceased  is  situate. 
tot.  tit.  Cod.  tibi  de  heredit.  agatur. 


(a)  Vid.  Merulae  Manier  van 
proced,  p.  m.  414.  et  eeq,  et  ibiq,  in 
not,  citat.  The  distinction  between 
guaranty  and  indemnity  is  generally 
made  as  follows.  In  case  of  a 
guaranty  intervention  takes  place  as 
a  matter  of  course,  and  the  principal 
case  is  stayed.  Guaranty  is  more- 
over real  and  relates  to  immoveable 
property ;  the  contrary  of  all  which 
takes  place  in  reffres  or   indemnity. 


See  the  Man.  van  prooederen  wor  de 
Hoven  van  Juaiiiie  in  Holland  tit,  7. 
et  8.  and  Boey  in  verho  guarand.  In 
both  cases,  however,  according  to 
the  better  opinion,  intervention  takes 
place,  so  that  the  original  defendant 
is  not  thereby  released  from  the  suit, 
but  is  bound  in  case  of  condemnatioo, 
as  well  as  the  defendant  in  guaranty, 
to  satisfy  the  judgment.  Ordwi* 
Alb.  p.  77. 
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§  4.  And  all  guardians  and  administrators  must,  with  reference 
to  their  administration,  be  cited  before  the  judge  of  the  place 
where  the  house  of  the  deceased  is  situate,  and  under  whose 
jurisdiction  they  have  taken  upon  themselves  the  guardianship 
and  administration,  and  before  whom  they  must  account, 
although  the  property  may  be  situated  elsewhere  or  the  ad- 
ministration be  carried  on  in  some  other  place.  toL  tit.  Cod 
ubi  de  ratiociniis,  junct.  L  46.  I),  de  judic.  in  Jin.  princip. 
1 19.  §  1.  Z.36.  §  1.  D.  eod.  I.  54.  §  1.  D.  de  procurat.  Christin. 
vol,  2.  deds.  166.  num.  7.  Zyp.  notit.  Jur.  Belg.  tit.  de  Jurisdict. 
vers,  sed  d  tntela.  Who,  if  they  are  summoned  before  their 
daily  judge  in  such  matters,  may  make  the  exception  of  renroy, 
that  is  objection  that  they  must  be  referred  (to  another  judge) 
and  yet  they  are  held  liable  before  their  daily  judge  therein, 
but  cannot  be  condemned  by  him  any  fui-ther  than  that  they 
are  to  submit  their  accounts  before  the  judge  of  the  domicile 
of  the  deceased,  under  whom  they  have  accepted  the  guardian* 
ship  and  administration,  arg.  I.  nit.  Cod.  nhi  in  rem.  actio.  I.  2. 
Cod.  de  jurisdict. 

§  5.  So,  likewise,  in  order  that  the  same  case  should  not 
be  split  up  and  be  decided  by  different  judges,  by  some  in 
one  way  and  by  others  in  another,  several  debtors  in  the 
same  case  may  at  once  be  summoned  before  a  common  superior 
judge,  or  otherwise  before  the  judge  within  whose  jurisdiction 
the  propertj",  which  concerns  them  all,  is  situate,  or  where  the 
matter  is  of  its  own  nature  to  be  tried ;  as  in  mattei*s  of  in- 
heritance, division  of  estate,  guardianship  and  the  like,  which 
may  be  decided  at  the  place  or  otherwise  at  once  before  a 
superior  tribunal.  I.  l.l.  2.  D.  de  quib.  reb.  ad  eundem  judicem, 
I.  10.  Cod.  de  jud.  I.  11.  D.  de  jurisdict.  Merul.  prax.  civ. 
lib.  4.  tit.  40.  cap.  3.  mwi.  16.     Andr.  Gail.  lib.  1.  observ.  32. 

§  6.  With  respect  to  the  thing  independently  of  the  person, 
all  matters  conceming  the  public  revenue  must  be  decided  in 
the  first  instance  before  the  aldermen  commissioners  (Schepenen 
Commiisarissen)  who  are  appointed  as  judges  between  the  farm* 
ers  of  the  revenue  and  the  public  in  all  matters  of  smuggling, 
each  within  his  town  and  the  villages  included  within  the  said 
farming  contracts.  See  hereon  art.  17.  d-  18.  van  de  generaule 
ordonn.  des  Oemeen  lands  imposten. 

E  E  2 
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§  7.  For  a  similar  reason  all  ecclesiastical  and  spiritual  mat- 
ters come  under  the  cognizance  of  the  ecclesiastical  court,  and 
were  of  different  kinds.     Some  consisted  alone  of  matters  of 
belief  and  ordination;  some  were  concerned  with  the  appoint- 
ment of  church  officers  and  the  service  of  the  church ;  some, 
which  were  called  ecclesiastical  and  spiritual;  as  a  matter  of 
consequencCi   as  church  censure    and  discipline   and  disputes 
between  ecclesiastical  persons  and  concerning  church  property. 
Others  again  were  of  a  mixed  kind  and  came  partly  under 
temporal  and  partly  under  spiritual  jurisdiction ;  as  for  instance 
matrimonial  causes,  oaths,  divorce,  adultery  and  the  like.    All 
of  which,  each  in  its  kind,   used  to  be  under  the  cognizance 
of  the   ecclesiastical    tribunal,    and  according  to   papal  insti- 
tutions, and,  in  places  \»here  the  Bomish  faith  prevails,  is  still 
in  particular  decided  by  the  ecclesiastics.     "Where  and  how  this 
is  observed  may  be  gathered  from  Andr.  Gail.  lib.  1.  obserraU  27. 
Georg.  Tholosan.  Syntagnu  Jur.  lib.  41.  cap.  21.  num.  26.     This 
court  was  altogether  abolished  by  us  with  the   Reformation, 
and  no  separate  Court  or  jurisdiction  of  any  legal  matters  of 
whatsoever  kind  left  to  the  officers  and  rulers  of  the  Church, 
which  matters  ai*e  all  without  distinction  decided  by  the  ordinary 
judge.     The  management  and  service  of  the  church  were  alone 
left  remaining  to  the  rulers  of  the  church ;  as  for  instance  the 
appointment  of  church -officers,   settlement  of  church  practice 
and  whatever  appertains  to  the  office  of  clergyman ;  and  further 
they  have  the  right  of  refusing  the  communion  of  the  church 
to  its  members,  who  lead  an  open  and  manifestly  bad  and 
disgraceful    life.     In   order  to  carry  all  this   into    effect  the 
brethren  of  the  church  do  not  alone  take  cognizance  thereof, 
but  the  magistrates  of  the  place  or  their  duly  authorized  de- 
puties are  added  to  them.     And  the    manner  of  proceeding 
in  all  these  matters  (as  well  in  the  election  of  church-officers 
as  in  the  holding  of  church   councils,  classis,  and  synod,  the 
ecclesiastic  ban  and  excommunication  and  other  cognate  mat- 
ters)  was  placed  on  a  settled  foundation  under  the  name  of 
Church  Ordinance,  in  the  year  1591,  by  some  members  of  the 
Supreme  and  Provincial  courts  and  others  commissioned  thereto 
by  the  States  of  Holland,  in  order  to  maintain  and  promote 
the  Beformed  Faith  in  these  countries.    But  this  (Ordinance) 
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having  been  handed  in  to  My  Lords  the  States,  and  sent  to 
the  nobility  and  councils  of  the  towns,  and  having  been  several 
times  revised  did  not  at  first  progress  satisfactorily,  because 
certain  towns  were  of  opinion  that  too  much  authority  was 
thereby  conferred  upon  ecclesiastical  persons ;  until  eventually 
in  the  months  of  July  and  August  of  the  year  1612  the  States  of 
Holland  further  resolved  that  by  way  of  provision,  and  until 
it  shall  have  been  otherwise  ordained  by  the  towns,  manors, 
and  villages  of  Holland  and  West  Friesland,  where  such  may 
be  desired  and  thought  necessary,  the  said  Ordinance  should 
be  observed  and  maintained.  From  which  time  the  same  has 
everywhere  been  mostly  followed  and  observed,  and  is  still 
referred  to  in  doubtful  points,  upon  which  the  Government 
and  the  Council  of  the  Church  do  not  agree.  The  chief  articles 
of  this  ordinance  dealing  with  the  matters  already  mentioned 
are  as  follow. 


Election  of  Ministers  within  the  toivns. 

Art  1. — ^Whenever  in  the  towns  any  minister  of  God's  word 
shall  be  wanting,  the  Burgomasters  and  Bulers  of  such  town 
shall  commission  four  persons  whom  they  deem  fittest  for  the 
purpose.  And  the  said  Burgomasters  and  Rulers  shall  require 
the  ministers  of  God's  word,  and  the  elders  of  the  churches 
in  the  said  town,  likewise  to  commission  four  persons  from 
among  their  number,  who  together  after  prayer  and  inquiry 
made  by  them  shall  proceed  to  the  election  of  such  person  or 
persons  as  they  shall  deem  fit  and  competent  for  the  said  office. 
And  thereupon  they  shall  refer  their  election  to  the  college  of  the 
Burgomasters  and  Rulers  aforesaid.  And  if  they  approve  the 
said  election  the  persons  so  elected  shall  be  examined  in  the 
manner  herein  after  following,  and  if  he  be  found  fit  and  suf- 
ficiently endowed  by  God,  he  shall  be  proposed  to  the  con- 
gregation and  the  church.  And  if  within  fourteen  days  no 
one  comes  forward  to  advance  any  reason  against  him,  why 
he  should  not  be  accepted,  he  shall  be  admitted  to  the  said 
service  with  laying  on  of  hands,  or  otherwise  according  to 
the  practice  of  each  church  and  entrusted  with  the   exercise 
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of  the  said  office.  But  if  the  Burgomasters  and  Kulers  aforesaid 
declare  that  they  are  not  satisfied  with  the  said  election,  the 
commissioners  aforesaid  shall  proceed  with  a  new  election  of 
someone  else  and  in  manner  aforesaid. 


Election  of  Ministers  in  the  Country. 

Art.  2. — If  in  the  villages  any  Minister  of  the  Word  shall 
be  required  the  chief  officer  together  with  the  Sheriff  and  the 
Court  therein  shall  commission  four  persons  of  the  parish 
whom  they  may  deem  the  fittest  for  the  purpose,  who,  together 
with  three  members  of  the  classis  of  that  district  and  an  elder 
of  the  church,  or  if  there  be  no  elders,  with  a  fourth  member 
of  the  aforesaid  classis,  shall  proceed  to  the  election  of  a 
competent  minister  and  cause  him  to  be  properly  examined, 
and  thereupon  introduce  him  to  the  congregation  in  the  church 
in  order  that  the  elected  minister  may  be  admitted  and  placed 
in  office  in  the  manner  in  the  preceding  section  mentioned.  And 
with  respect  to  the  parishes  and  churches  whereof  particular 
lords  or  barons  have  the  right  of  patronage  and  are  in  actual 
exercise  thereof,  the  said  lords  or  barons  shall  commission  four 
persons  out  of  their  lordships  or  manors  whom  they  consider 
the  most  fit,  who  together  with  three  members  of  the  classis 
of  that  quarter  and  an  elder  of  the  church,  or  if  there  be 
no  elder  with  a  fourth  member  of  the  classis  shall  proceed 
to  the  election  of  a  competent  minister.  And  this  having  been 
done  they  shall  present  him  to  the  lord  or  baron  aforesaid; 
and  if  the  election  meets  with  his  approval,  he  shall  be  examined, 
introduced  to  the  congi*egation  and  placed  in  the  service  of  the 
church  as  aforesaid.  But,  if  he  declares  that  the  said  election 
does  not  meet  with  his  approval,  the  said  commissioners  shall 
in  manner  as  aforesaid  proceed  with  a  new  election  of  some- 
one else.  And  every  classis  shall  annually  depute  four  ministers 
from  among  their  number  who,  if  it  should  be  necessary  shall 
take  part  in  the  said  election,  so  that  the  election  shall  not 
be  delayed  through  absence  of  one  of  the  said  commissioners 
being  previously  required  thereunto.  Which  requisition  shall 
be  made  by  the  chief  officer,  or  the  lord  or  baron  within  the 
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period  of  two  months  after  the  chui'ch  has  become  unprovided 
with  a  minister. 


Of  the  holding  of  meetinga  of  the  conmtory^  classis,  and 

provincial  Synod. 

Art.  28. — That  from  henceforth  in  the  countries  of  Holland 
and  West  Friesland  a  threefold  church  meeting  shall  be  held 
to  wit :  the  consistory  of  each  place^  the  classical  meeting  of 
each  quarter,  and  the  Provincial  Synod  of  the  said  countries. 
And  that  in  the  said  meetings  none  other  than  church  matters 
shall  be  discussed  in  clerical  form,  provided  that  in  a  superior 
meeting  nothing  shall  be  discussed  except  that  which  was  not 
disposed  of  in  an  inferior  meeting,  or  which  appertains  in  general 
to  the  churches  in  superior  meeting. 


Of  the  Consistory. 

Art.  29. — That  the  said  consistory  shall  be  held  once  a  week 
by  the  minister,  or  ministers,  together  with  the  elders  of  each 
church ;  provided  that  in  a  place  where  the  elders  are  few  in 
number,  the  deacons  shall  be  added  thereto.  That  also  the 
Magistrate  or  Bulers  of  a  town  or  village  respectively  shall  be 
at  liberty  to  add  one  of  their  number  (whom  they  deem  best 
fitted  for  the  purpose)  in  order  to  superintend  everything  and 
to  assist  with  advice  (if  need  be)  and  that  the  proceedings 
shall  be  so  concluded  that  all  matters  of  the  church  be  regulated 
in  good  order  with  the  best  edification  and  that  all  unplea- 
santnesses which  have  arisen  or  may  arise  in  the  congregation 
may  be  removed  and  prevented. 


Of  the  meeting  of  the  classis. 

Art.  30. — That  in  every  quarter,  as  the  same  is  divided  at 
present,  a  meeting  of  the  classis  shall  be  held  at  the  proper 
place  four  times  a  year,  which  shall  be  attended  by  the  Ma- 
gistrates of  the  town  where  the  same  is  held,  for  the  purpose 
as  aforesaid,  who  may  commission  anyone  whom  they  deem 
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the  best  suited  thereto.  And  it  shall  consist  at  least  of  one 
minister  and  an  elder  for  every  church  in  the  towns,  together 
with  the  ministers  of  the  villages  in  the  quarter,  and  diligently 
inquire  into  the  life  and  doctrine  of  every  minister,  whether 
he  is  exercising  both  for  the  promotion  of  the  church's  service, 
and  take  good  care  to  prevent  all  scandal  abuse  and  division 
in  the  church,  and  to  inquire  whether  the  ministers  (especially 
in  the  country)  faithfully  execute  their  office. 


0/  the  Provincial  Synod. 

Art.  81. — That  further  every  year  upon  the  second  Wednesday 
after  Whitsuntide,  a  provincial  Synod  of  all  the  churches  of 
Holland  and  West  Friesland  shall  be  held  at  the  Hague;  in 
which  shall  meet  and  vote  Doctors  of  Divinity  of  the  University 
of  Leyden,  together  with  two  ministers  and  one  elder  to  be 
commissioned  for  the  purpose  by  each  classis,  who  shall  meet 
on  the  day  and  at  the  place  aforesaid  without  it  being  necessary 
to  issue  any  special  notice  for  the  purpose,  and  that  therein 
shall  be  discussed  everything  which  may  be  found  to  promote 
good  union  in  the  church,  edification  of  the  congregations  and 
the  removal  of  impediments  to  the  teaching  of  the  Gospel 
uqder  the  superintendence  and  in  the  presence  of  all  such 
deputed  persons  as  we  shall  commission  out  of  the  college 
of  Judges  or  otherwise  in  order  to  assist  and  see  that  everything 
is  transacted  in  good  order. 

Art,  88. — If  anyone  wishes  to  maintain  that  he  has  been 
wronged  by  the  action  of  the  inferior  meeting,  he  shall  have 
an  appeal  to  the  superior  meeting.  And  whatever  has  been 
decided  by  the  Provincial  Synod  concerning  church  matters 
shall  be  held  decisive  and  binding,  so  long  as  the  same  shall 
not  be  altered  in  a  like  or  national  assembly. 


Of  Church  Censure. 

Art.  4.  In  order  that  the  censures  of  the  church  (whereby 
anyone  is  not  however  considered  to  be  exempt  from  the  punish- 
ment of  the  political  laws)  may  be  exercised  in  good  order  in  the 
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country  of  Holland  and  West  Friesland,  it  has  been  enacted  that 
whenever  anyone  shall  have  sinned  against  purity  of  doctrine,  or 
rectitude  of  life,  and  the  sin  is  secret  and  has  given  no  public 
offence,  then  the  rule  prescribed  by  Christ,  Matth.  18,  shall  be 
observed,  so  that,  if  the  sinner,  having  been  admonished  sepa- 
rately or  in  the  presence  of  two  or  three  witnesses,  repents,  the 
same  shall  not  be  brought  before  the  consistory.     But  if,  after 
having  been  admonished  by  two  or  three,  he  pays  no  heed 
thereto,  or  has  otherwise  publicly  sinned  or  offended,  the  same 
shall  be  I'eported  to  the  consistory,  and  in  so  far  as  he  shall 
obstinately  disregard  the  reproof  of  the  consistory  and  refuse  to 
express  his  sorrow  before  the  consistory,  he  shall  be  excluded 
from   the  Holy  Communion.     And  if   he,  having  been  thus 
excluded  after  several  admonitions,  still  refuses  to  make  any 
declaration  of  repentance,  the  members  of  the  consistory  shall 
report  the  same  to  the  magistrate,  that  is,  the  Burgomasters  and 
Aldermen  in  the  towns,  or  the  chief  officer  with  his  men  or 
judges  in  the  country,  and  with  their  consent  proceed  to  the 
extreme  remedy,  to  wit,  public  excommunication  by  name.    But 
if  any  of  the  magistrates  have  any  objection  to  the  said  excom- 
munication, and  the  members  of  the  consistory  notwithstanding 
deem  it  necessary  in  the  interest  of  the  church  that  the  same 
should  proceed,  the  matter  shall  be  brought  before  the  first 
ensuing  meeting  of  the  Provincial  Synod,  in  order  to  be  then 
and  there  determined  and  settled  by  equal  vote  of  the  members 
of  the  Synod  and  such  deputies  as  we  may  be  pleased  to  add  to 
the  number.     In  the  year  1660  there  existed  great  division  in 
the  church  at  Utrecht  between  the  Government  and  the  eccle- 
siastics, who  endeavoured  entirely  to  exclude  the  Government 
from  the  meetings  of  the  church,  but  they  were  obliged  to  admit 
them  or  their  deputies  under  article  87  of  the  National  Synod 
of  Dordregt  of  the  years  1618  and  1619,  as  may  be  seen  in  full 
in  Aitzema's  account  of  Staat  en  Oorlog.  chap.  IX.  pag.  1041. 
et  seq. 

§  9.  Lastly,  jurisdiction  of  a  judge  is  founded  by  reference  to 
the  nature  of  the  thing,  in  all  feudal  property,  of  which  what  is 
held  of  the  country  of  Holland  itself  in  fee,  in  matters  in  any 
way  affecting  the  fee,  must,  according  to  Instnictie  of  the  feudal 
Court  of  Holland  7  April  1661,  be  decided  in  particular  in  the 
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first  instance  before  the  Stadholder,  the  President  and  memben 
of  the  Court  of  Holland,  who  are  all  Tassals ;  and  snb-fiefis  which 
shall  first  be  decided  by  the  lord  and  his  Tassals,  shall  be  brought 
in  appeal  before  the  said  feudal  Conrt  and  decided  therein, 
according  to  arts.  1,  2  <£  5  of  the  same  Ifutmciie. 

We  haye  said  in  any  way  affecting  the  fee ;  because  all  other 
ordinary  matters  not  relating  to  the  fee,  as  for  instance  nrban, 
real,  and  roral  senritndes,  and  the  like,  which  have  nothing  in 
common  with  feadal  law,  must  be  decided  by  the  daily  judge, 
according  to  the  exception  in  the  Srd  article  of  the  said  Initructie, 
npon  which  see  also  Fred.  Sand,  defend.  Geldriae  tract.  8.  cap.  1. 
§  2.  Gndelin.  de  jure  feudali  part.  6.  cap.  1.  Christin.  vol.  6. 
decie.  81. 

We  may  also  add  hereto  matters  of  war,  which  are  settled  by 
the  council  of  war  and  of  the  country,  and  also  maritime  matters, 
occurring  at  sea  and  on  the  waters,  which  must  be  settled  by  the 
admiralty,  that  is  judges  vested  with  the  administration  of 
matters  of  the  sea.  Likewise  also  of  the  waste  lands  and  the 
chase,  which  are  settled  by  the  woodreeve  and  master  com- 
panions ;  and  of  the  dikes,  sluices  and  waters  which  are  settled 
by  the  Dikereeve  and  Heemraden  (a). 

(a)  In  explanation  of  this  chapter  Coorts  of  Jostioe  in  Holland)  edited 

the  reader  is  referred  to  the  intro-  by  Mr.  J.  yan  der  Linden  in  the 

dudum  to  the  short  sketch  of  the  year    1781    and   published  at  the 

form  of  procedure  obseryed  in  the  Hague  by  J.  Mensert 


CHAPTER    XL 

OF   JUBISDIOTION   ABISING  FROM   THE  PRTVTLEOE   OF 

THE   JUDGE. 


Sect 

1.  Jurisdiction  from  the  privilege 

of  the  Judge.    Its  effect 

2.  The  Feudal  Court 

3.  Of  the  jurisdiction  of  the  Uni- 

yersity  of  Leyden,  whether  we 


Sect. 

may    withdraw   from   it   by 
prorogation  or  otherwise. 

4.  Of  the  Jurisdiction  of  the  Pro- 

yincial  Court   and   to   what 
cases  it  extends. 

5.  Of    the    Jurisdiction    of    the 

Supreme  Court. 


§  1.  The  jurisdiction  arising  from  the  privilege  of  the  judge  is 
that  which  is  given  to  the  judge,  because  certain  persons  and 
things  there  cannot  be  abjudicated  upon  by  any  other  judge. 

§  2.  Such  a  privilege  is  enjoyed  by  the  feudal  Court,  of  which 
we  have  treated  in  the  preceding  chapter,  §  9. 

§  8.  Some  were  of  opinion  that  the  judges  of  the  University  at 
Leyden  had  also  a  similar  right,  so  that  the  students  could  not 
withdraw  themselves  from  the  Court  of  the  University,  arg,  L  20. 
D.  de  offic.  praesid,  I.  18.  D.  dejtir.  I.  7.  D.  de  postulando. 

But  on  further  consideration  of  the  matter,  it  was  seen  that 
the  said  privilege  has  no  other  foundation  than  the  advantage  of 
the  students,  who  have  according  to  law  their  election  whether 
or  not  they  shall  be  tried  before  their  masters,  under  whom  they 
belong,  auih.  habita  Cod.  ne  Jilius  pro  patre.  So  that  they  may 
indeed  subject  themselves  to  another  judge  and  renoimce  their 
privilege.  As  is  also  among  others  expressed  by  the  States  of 
Holland  in  the  last  Interpretation  of  art.  89  of  the  Statutes  of  the 
University,  ''that  the  students  thereof,  being  of  age,  may  by 
contract  place  themselves  under  the  Jurisdiction  of  another 
Judge  within  the  Province  of  Holland,  and  renounce  the  Juris- 
diction of  the  University." 
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Other  privileges,  which  are  given  as  weU  in  favour  of  the 
litigating  parties,  as  of  the  judges,  are  likewise  left  to  the  choice 
of  the  parties,  whether  they  will  avail  themselves  thereof  or  not 
Such  are  principally  the  privileges  of  the  Court  and  Supreme 
Court  in  Holland.  The  Privileges  concerning  the  jurisdiction  of 
the  Court  are  the  following. 

1st.  That  under  the  cognizance  of  the  said  Court  come  all 
matters  concerning  the  rights,  dignity,  freedom,  manors,  and 
domains  of  the  country.  Instruct,  art.  1.  §  1.  Bald,  ad  I.  51. 
Cod.  de  Episcop.  et  cleric,  under  which  is  also  included  everything 
committed  to  the  prejudice,  contempt,  and  disobedience  of  the 
Supreme  Government,  as  crimen  la^sae  Majestatis,  coining  false 
money,  pubUc  violence,  unlawful  meetings,  and  the  like.  See 
Merul.  prajc,  civ,  lib.  4.  tit  2.  cap.  2.  num.  6. 

2nd.  Disputes  and  differences  between  the  towns  and  manorsi 
of  acts  between  noblemen  and  others.  Item,  matters  relating  to 
the  services  and  offices  of  the  country.  Likewise  all  advocates, 
attorneys,  and  other  officers  of  the  Court,  must  answer  to  the 
Court  for  all  matters  concerning  their  profession  and  office,  and 
must  sue  their  principals,  whom  they  have  served,  therein  for 
their  costs  and  legal  expenses.  See  Merul.  lib.  4.  tit.  2.  cap.  5. 
6.7. 

8rd.  The  said  Court  takes  cognizance  of  all  matters  relating 
to  widows,  orphans,  and  other  miserable  persons.  I.  nnic.  Cod. 
quando  Imper*  inter  j)upilL  et  ibi  DD.  I.  1.  Cod.  ubipupiU.  edtic. 
deb.  Covarruv.  lib.  pract.  quaest.  cap.  6.  cf  7.  See  Merul.  d. 
lib.  4.  tit.  2.  cap.  9.  and  what  has  been  said  already,  ante, 
Ch«\p,  VI. 

4th.  In  matters  relating  to  the  establishment  of  churches. 
MoruL  lib.  4.  tit.  2.  raj).  10. 

6th.  In  matters  concerning  the  possession  of  ecclesiastical 
livings,  or  prebends.  Instruct*  art.  8.  12.  <t  art.  89.  40.  et  Beq. 
Andr.  Gail.  lib.  1.  oliserv.  5. 

6th.  Over  the  obligations  and  bonds  of  officers,  and  of  those 
who  specially  subject  themselves  to  the  jurisdiction  of  the  said 
Court.    Instruct,  art.  8.    Merul.  d.  lib.  4.  tit.  2.  cap.  6.  dt  14. 

7th.  Of  all  slander  and  injuiy,  extortion  and  molestation,  com- 
mitted by  officers  in  their  office,  or  of  all  others  who  desire  to 
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complain  of  extortion  by  the  nobility  or  other  powerful  persons. 
Merula.  d,  loco,  cap.  16.  16.  <£  17* 

8th.  Of  complaints  in  case  of  innovation  or  disuse.  Instruct 
art.  39.  et  seq.  Andr.  Gail.  lib.  1.  ohsen\  1.  num.  80.  dt  obserr.  16, 
num.  9. 

9th.  Concerning  privileges,  customs,  statutes,  &c.  Merul.  d. 
loco.  cap.  12.  20. 

loth.  Of  all  orders  to  those  who  do  something  to  others 
contrary  to  law,  vulgb  viand<iment  poenaal.  See  Gail.  lib.  1. 
observ.  13.  et  seqq.  Merul.  ibid.  cap.  24.  Whereby  the  Court, 
under  a  heavy  penalty,  forbids  or  commands  something  in  cases 
where  another  suffers  damage,  which  he  cannot  prevent  by  any 
ordinary  remedy,  or  where  something  has  been  done,  against 
which  he  cannot  well  be  restored,  or  which  may  lead  to  con- 
siderable damage,  or  where  the  case  admits  of  no  delay.  The 
manner  of  procedure  in  which  may  be  seen  in  the  Papegay, 
pag.  822.^  Which  has  also  been  inti*oduced  by  the  judges  in  the 
towns  in  certain  cases,  and  especially  in  the  building  of  houses  (a). 

11th.  Of  all  criminal  and  punishable  cases,  which  have  become 
prescribed  and  remain  unpunished.  Instruct,  art.  8.  in  Jin. 
under  which  are  also  included  vagabonds  and  vagrants.  Gail. 
lib.  1.  observ.  1.  num.  33.  A  34. ;  who,  on  account  of  their  great 
uncertainty,  may  be  brought  before  any  judge  wherever  they  are 
found,  both  in  civil  and  criminal  cases.  DD.  in  I.  1.  Cod.  ubi  de 
crimine  in  verb,  reperiuntur. 

12th.  In  the  confirmation  and  inquiry  on  letters  of  Pardon, 
abolition,  remission,  cession,  respite,  dc,  commonly  called  In- 
terinient.j: 

18th.  Whenever  anyone  has  unjustly  defamed  another  and 
spread  it  among  the  people,  on  account  of  any  crime,  debt,  mala 
fide  possession  or  the  like,  the  injui'ed  party  may  summon  him 
before  the  Provincial  Court  to  institute  his  action,  or  that  on  his 
failing  to  do  so  perpetual  silence  should  be  enjoined  him.|  ex  I. 

*  [Add.  V.  d.    Linden,  Laws  of  Tb.] 

Holland.  Bk.  Ill,  part  /.  cA.  4.  §  7.  X  [As  to  the  decree  of  perpeiuum 

-  >Tr.]  tilentium  see  van  der  Linden,  Laws 

(a)  See  Handv.  of  Amtierdam,  p.  of  Holland,  Bk,  III,  pi,  1,  ch,  3.  §  6. 

593.  et  Ordcnn,  p.  99.  Nor  den  vs.  Kilian  &  Steyn,  3  Menss. 

t  [C/.  ante,  Bk,  L  ch,  IF,  $  4. —  550,     In  Bergh  vs.  Smuts,  3  Menz, 
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diffamari.  Cod.  ingen.  inanumiss.  Gail.  lib.  1.  ohaerv.  9. 10.  n.  12. 
Myns.  cen.  7.  obs,  82,  cf  cent  6.  observ,  90.  [vid.  infra,  Bk.  F. 
c/i.  19.  §  20]. 

14th.  In  order  to  have  execution  granted  on  superannuated 
judgments  ;  Inatruct  art.  118.  and  Ampl.  art.  80.  and  of  the 
Supreme  Court,  art.  278.    Marant.  ds  execut.  num.  64  (fc). 

15th.  On  all  arrests.  See  Merul.  d.  loco  cap.  25.  and  what  has 
ah'eady  been  discussed,  ante.  Chap.  VII. 

16th.  Of  cases  where  several  debtors  live  in  different  juris- 
dictions, I.  10.  Cod.  de  Jud.  et  tot.  tit.  D.  de  quibtis  reb.  ad  eundem 
jiid.  eatur.  Gail.  lib.  1.  observ,  82.  Myns.  cent.  1.  observ.  4. 
Henoch,  de  arUtrar.  jud.  lib.  2.  cas^i.  871.  Afflict,  dem.  227. 
unless  some  of  them  reside  beyond  the  province  of  Holland,  in 
which  event  they  must  be  cited  before  their  daily  judge,  per  I. 
ultim.  D.  de  Jurisdict.  Zypae.  Notit.  Jur.  Belg.  tit.  dejudic.  vera, 
quibua. 

Lastly.  If  the  inferior  judge  either  refuses  to  do  justice^  or 
delays  justice  too  long  (the  Court  of  Holland  has  jurisdiction)  by 
means  of  evocation,  that  is,  complaint  of  denial  of  justice.*  Gail. 
lib.  1.  observ.  1.  usque  ad  82  inclusive  and  observ.  41.  Mynsing. 
cent.  5.  81.  Imbert.  Instit.  forens.  cap.  28.  Covarruv.  pract. 
qitaest.  cap.  6.  dt  7. 

§  5.  The  cases  in  which  the  jurisdiction  of  the  Supreme  Court 
is  exercised  in  the  first  instance,  besides  matters  in  appeal,  are 
the  following. 

1st.  In'  matters  between  two  foreign  merchants  who  have  no 


583.  it  was  held  that  on  a  citation  to 
institute  action,  or  be  barred  by  per- 
petual  silence,  it  must  be  shewn  that 
the  defendant  puhlicJy  pretended  to 
have  a  right  of  action.  See  also 
Campbell  vs.  Douglas.  1  Searle  Bep. 
48.— Tr.] 

(h)  The  Judgments  of  my  lords 
the  magistrates  (schepenen)  and  mort- 
gages executed  before  them  are 
not  subject  to  any  prescription  in 
Amsterdam.  See  Hartdv,  p.  557  et 
558.  However,  in  this  respect  it  has 
rightly  been  observed  by  Mr.  Boel, 


a^anteck.  op  Loen.  p,  425.  that  not- 
withstanding the  certification  upon 
which  the  non- prescription  is 
founded,  the  force  and  effect  of  such 
judgments  (sc.  civil)  cease  after  a 
period  of  33  years  and  4  months. 
Whereon  the  doctrine  of  our  Author 
iiifra  ch,  26.  §  15.  is  very  applicable. 
add.  Morula,  p.  744.  A,  in  cens.  fm. 
p.  2.  cap.  22.  num.  34.  e<  cd.  De 
Haas  in  7iotisp.  151. 

♦  [Mandament  of  Evocation.  Cf. 
van  der  Linden,  Bk.  III.  pt.  I.  ch.  3. 
§  9.— Tb.] 
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fixed  residence  in  Holland  or  Zeeland.  Instruct,  of  the  Supreme 
Court,  art,  18. 

2ud.  In  all  matters  of  possession,  and  in  other  cases  in  which 
by  law  or  statute  there  is  no  appeal.  Instr.  of  the  Supreme 
Court,  art,  19. 

3rd.  In  matters  relating  to  navigation,  ibid,  art,  20. 

Moreover,  the  Supreme  Court  in  the  name  and  on  behalf  of 

the  Supreme  Government  grants  all  Reliefs  or  Restitutions,  and 
all  letters  of  Benefit  of  Inventory,  cession  or  renunciation  of 

property  and  the  like.    Instruc,  of  the  Supreme  Court,  art,  28. 

Such,  however,  that  the  confirmation  thereof  must  be  investigated 

by  the  daily  judge  (vulgo  geinterineert),  who,  after  inquiry  into 

the  matter,  rejects  or  allows  the  letters  granted  (in  the  first 

instance)  according  to  circumstances  (c). 

(c)  Plura  hdbet  Yromans  in  irac"      suprOf  §  4.  no»  12.  and  ante,  Bk,  L  ch, 
tatu  deforo,  eomp.  Hh.  1.  cap,  2.  [C/.      IV.  §  4.— Tb.] 


CHAPTER   XIL 


OF  ACTIONS,  THAT  IS  CLAIM  IN  LAW,  AND  THB  INSTI- 
TUTION  THEEEOF. 


Sect. 

1.  Action  or  claim  in  law  defined. 

2.  Different  kinds  of. 

3.  Possessory  or  Petitory. 

4.  Of  what  effect  and  before  whom 

to  be  instituted. 

5.  Of  complaind  and  Mainimue, 


Sect. 

6.  Ofaeknowledmentofsignatare, 

otherwise  Provision  of  Namp- 
tissemaU, 

7.  Its   introduction   traceable  to 

the  civil  law. 

8.  Action    or    claim   in   law  ia 

taken  extensively  or  restrio- 
tively. 


§  1.  Action  or  claim  at  law  is  the  right  which  we  have  of 
compelling  another  by  means  of  legal  constraint  to  satisfy  what 
he  owes  us ;  pr,  Inatit.  de  Actionib.  the  oiature  and  property 
of  which  must  be  specially  attended  to,  because  thereby  the 
different  jurisdictions  and  constraint  of  judges  are  founded, 
as  well  with  regard  to  the  person,  as  to  the  debt  and  pro« 
perty  against  which  the  debt  exists,  of  which  we  have  already 
treated,  and  as  is  correctly  observed  by  Bombout  Hogerbeets 
on  the  institution  of  actions  inpr, 

§  2.  Actions  or  claims  at  law  are  of  various  kinds;  some, 
by  reason  of  the  act  and  the  manner  of  procedure,  are  punish- 
able ;  some  non-pimishable ;  the  former  arising  from  crime,  and 
the  latter  from  ordinary  debt;  otherwise  called  criininal  or  civiL 

Those  which  arise  from  an  ordinary  debt  or  obligation,  are 
either  where  anyone  is  liable  in  his  person  only,  or  where 
some  property  or  thing  is  bound  or  secured  for  the  same,  or 
which  serves  for  the  purpose  of  claiming  or  following  up  any 
property.  §  1.  Instit,  de  Actionib.  otherwise  (called)  personal  or 
real  (a). 

(a)  Coiif,  DD,  ad  tit,  de  ohh'gatian  d  adioii  et  CI.  Bachovius  in  tradafu 
de  adionihus. 
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Real,  that  is  actions  concerning  things  (res),  are  again  sub^ 
divided  according  as  there  is  a  dispute  with  reference  to  the 
provmonal,  that  is  mere  and  preliminary  possession,  either  in 
order  to  acquire,  retain,  or  recover  what  we  have  lost,  §  1.  §  4. 
c^  §  6.  InstiL  de  Interdict,  or  where  the  full  right  of  the  thing 
is  definitely,  that  is  finally,  asked  or  sought,  cap.  pastorales  6. 
d  tot.  tit.  extr.  de  cam.  possess,  d  proprietat.;  otherwise  called 
possessory  and  petitory.  And  here  it  is  always  advisable  to 
proceed  by  the  possessory  action  {in  cas  possessoir),  that  is  to 
obtain  provisional  possession ;  for,  as  the  proof  of  right  to  the 
free  ownership  is  often  difficult,  the  plaintiff  in  obtaining  pre- 
Hminary  possession  is  materially  relieved  from  further  proof, 
in  that  he  will  continue  in  possession  so  long  as  his  adversary 
cannot  fuUy  establish  his  right  to  the  thing,  §  4.  Instit.  de 
Interdict,  1. 28.  Cod.  de  probationib.  And  this  com*se  may  easily  be 
ventured  upon,  for  he  who  cannot  'obtain  the  right  of  possession 
is  not  thereby  barred  or  prevented  from  proceeding  to  a  definite 
decision  by  a  petitory  action,  that  is  to  a  final  sentence  by  full 
action,  I.  14.  §  final.  D.  de  except,  reijttdicat. 

I  4.  The  possessory  action  must  be  brought  before  the  Su- 
preme Court  of  Holland  in  the  first  instance ;  Instruct,  van  den 
Hogen  Raad,  art.  19,  except  that  in  several  towns  in  the  matter 
of  inheritance  there  are  special  Statutes  with  reference  to  being 
put  into  and  out  of  possession,  and  reinstated  in  possession 
of  the  house  of  the  deceased,  effected  by  two  local  magistrates, 
when  the  question  of  possession  is  also  previously  decided,  as 
has  already  been  stated.  Which  matter  of  entering  in  or  giving 
up  possession  must  first  be  decided  before  we  may  proceed 
with  the  case  to  final  judgment.  I.  8.  C.  de  Interdict.  But  the 
case  having  been  commenced  before  the  Supreme  Court  with 
reference  to  the  right  of  possession  elsewhere,  does  not  prevent 
its  being  prosecuted  to  final  judgment  before  the  daily  judge, 
contra  d.  L  8.  Cod.  de  interdict.  A  I.  10.  Cod.  de  judic.  Because 
the  privilege  of  such  jurisdiction  cannot  be  extended  further 
or  otherwise  than  the  express  limits  thereof.  §  6.  Instit.  de 
Actionib.  junct.  I.  2.  Cod.  de  legib. 

Just  as  with  the  right  of  possession  itself,  so  likewise  the 
manner  of  legal  procedure  is  twofold,  viz.   either  to  recover 
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lost  and  disturbed  possession,  or  to  be  protected  and  iiuiatidL<ed 
in  our  right  of  actual  possession. 

§  5.  The  former  is  called  Complainct  and  the  latter  Maintif^^'- 
Which  Co7nplain€t  may  also  be  instituted  in  the  first  instazift 
before  the  Provincial  Court  by  way  oiinnovation.  The  umbih 
of  procedure  in  which  may  be  seen  in  full  in  the  Pape^r, 
pag.  111.  ct  120.  See  also  Wieland.  prax.  civ.  tit,  1.  c.  9.  t 
18,  dt  tit.  2.  c.  7.  Damhoud.  prax.  civ.  cap.  41,  42.  j^.ti 
respect  to  which  we  must  observe  this  distinction,  that  in  ^:^* 
plainct  to  the  court,  a  previous  summons  is  effected  to  see  tk 
letters  of  complainct  opened  and  then  to  proceed  accordiog  u 
their  form  and  tenor;  which  letters  having  heen  opened,  dr 
monstration  and  pointing  out  of  the  right  of  possession  take 
place  thereupon.  But,  if  mandament  of  complainct  has  bm 
obtained  from  the  Supreme  Court,  and  before  the  same  is 
opened,  the  pointing  out  and  demonstration  in  loco  are  made  to 
the  commissioner  without  the  knowledge  of  the  parties,  an^ 
information  taken  by  him  of  the  possession,  and  then  colj 
the  citation  issues  to  have  the  letters  of  complainct  opened, 
and  a  time  appointed  to  bring  forward  and  establish  contrary 
facts  as  to  the  possession,  as  they  may  think  fit  (b). 

§  6.  Next  after  the  preliminary  procedure  of  the  right  of 
possession,  comes  acknowledgment  of  signature  under  secnritv 
(Ilandvulling),  otherwise  ^rormon  of  Namplissement,  whereby  tie 
plaintiff,  by  virtue  of  a  clear  acknowledgment  of  debt,  confirmed 
by  the  signature  of  the  defendant,  may  demand  acknoirlet^g- 
ment  or  denial  of  such  signature,  and  in  case  of  acknowledgment 
may  request  handvuUing  without  delay  or  exception,  wherebj 
the  defefidant  is  provisionally  ordered  to  place  what  is  demanded 
in  the  hands  of  the  Court,  or  otherwise  to  pay  it  to  the  plaintiS 
under  security  of  restoring  the  same,  if  by  judgment  is  tlrf 
principal  case  it  shall  be  otherwise  decided.  If  the  defendant 
denies  his  signature  and  the  debt,  then  the  case  is  prosecuted 
to  final  judgment  in  the  ordinary  way. 

(6)  Vid,  doctiss,  Jacobi   Menochii  437.     Bort.  tradUiai  twn  amjrfai«^ 

egreg,     Commentar,    de    adipiscenJa,  et  Waeseuaar,  pract,  Jud.  cap.  I'i,  15. 

retineivda  et  recvperanda  possessione,  [See  van  der  Linden,  Bk.  III.  part. 

Add.  Merul.  mod.  proced.  p.  436  et  I.  oh.  v.  §3. — ^Tb.] 
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§  7.  Which  Provision  of  Namptissement  (or  Handvidling)  is  also 
extended  to  all  other  public  writings  and  is  taken  extensively, 
for  it  has  not  been  introduced  by  mere  practice,  that  is  manner 
of  legal  procedure,  contrary  to  the  common  law,  as  some  think, 
since,  even  by  the  written  laws  no  exception  or  delay  is  allowed 
against  debts,  which  can  be  adjudicated  upon  by  reason  of 
admi-ssion,  or  otherwise  of  actual  probability,  l.  4.  §  3.  I.  81.  D. 
de  rejiid.  L  10.  D.  de  pignorat.  act,  L  6.  §  1.  D.  qnib,  mod,  pign. 
vel  hypoth. 

However,  against  the  request  of  provisional  sentence  under 
security  {handvuUing),  objection  may  sometimes  be  made  that 
the  plaintiff  is  not  entitled  thereto,  but  must  proceed  with  the 
principal  case.  See  hereon  Joan  a  Sande,  lib,  1.  tit,  8.  defin,  8. 
and  what  we  have  said,  infra^  Bk,  V.  ch.  XVI,  §  8.* 

§  8.  Actions  are  also  divided  into  those  stricti  juris  and  honae 
fidei.  §  80.  Instit.  de  actionib.  Actions  bonae  fidei  apply  to 
everything  which  belongs  to  that  class  of  cases,  as  in  the 
transactions  of  purchase  and  sale,  we  follow  in  case  of  doubt 
whatever  in  the  nature  of  the  transaction  appertains  thereto, 
although  the  same  has  not  been  specially  agreed  upon.  Z.  11. 
§  1.  D,  de  act.  empt.  So,  likewise  in  other  similar  cases,  as 
deposit,  mandate,  partnership,  division  of  inheritance,  pledge, 
and  the  like,  in  which  the  judge  is  at  liberty  to  decide  according 
to  law,  reason  and  equity,  what  the  one  shall  do  or  give  the 
other  according  to  the  nature  of  the  case,  and  is  empowered 
to  equalize  and  compare  both  kinds  of  right  and  the  different 
views  of  each,  deciding  what  and  how  much  the  one  shall 
yield  to  the  other,  arg,  §  80.  Instit,  de  Actionib. 

An  Action  stricti  juris  is  one  in  which  the  judge  is  strictly 
confined  to  whatever  the  case  expressly  contains,  without  his 
being  at  liberty  to  give  an  equitable  and  proportionate  expla- 
nation therein  by  way  of  inference  from  the  thing.  As  in  all 
bonds,  whereby  anyone  acknowledges  to  owe  something,  sti- 
pulated rent,  suretyship,  actions  arising  from  last  wills  and  the 
like,  in  which  the  words  of  the  bond  and  cession  must  be  strictly 
followed.  1. 1.  D.  de  verb,  obligat,  I,  24.  D.  de  praescript.  verb.(c). 

*  [See  farther  on  the  doctrine  of  (c)  Before  proceeding  with  the 
proifinonal  Beniencey  ante,  Bk.  lY.  ch.  next  chapter,  I  wish  to  caution  the 
zv.  §  3,  and  the  note  thereon. — Tb.]       reader  that  we  must  not  neglect  first 
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of  all  to  endeavour  to  induce  our 
adyereary  by  amicable  request  to 
satisfy  our  claim,  and  if  we  do  not 
succeed  therein,  then  to  provide  our- 
selves with  an  able  advocate  and 
diligent  attorney,  for  we  not  infre- 
quently see  this  neglected  from  mo- 
tives of  stinginess,  and  a  great  risk 
is  therefore  run,  as  the  result  not 
seldom  shews.  We  should  previously 
consult  with  such  persons  as  to  the 
foundation  of  our  claim  without  aiiy 
animosity  or  the  object  of  improper 
gain,  vid,  L  1.  ^  o,  $t.  de  extra,  ord, 
cogn,  and  if  the  claim  be  wellfounded 
at  once  execute  a  proper  power  of 


attorney  and  entrust  the  manage- 
ment of  the  case  to  them  without 
any  obstinacy  or  concealment  of  any 
of  the  facts ;  just  as  we  entrust  our- 
selves to  a  physician  in  case  of  ill- 
ness, without  attempting  to  dictate 
to  them  what  they  are  to  do,  which 
they,  being  versed  in  the  law,  will 
simply  ridicule.  [The  practitioner, 
when  consulted,  should  always 
satisfy  himself  of  these  two  ques- 
tions, 1st,  has  the  client  any  jnst 
cause  of  action  or  complaint  ?  and 
2nd,  If  so,  what  is  the  proper 
remedy  P— Te.] 


CHAPTER  XIIL 


OP   CITATION. 


Sect. 

1.  Citation  defined. 

2.  How  to   proceed   therein  be- 

fore   inferior    and    superior 
jndgee. 

3.  To  whom  addressed,  and  how 

in  the  case  of  seryice  beyond 


Sect. 

the    jurisdiction    by   letters 
requisitorial. 

4.  How  by  edict  beyond  the  Pro- 

vince. 

5.  Whether  and  when   we   may 

alter  our  demand. 


§  1.  The  commencement,  or,  to  speak  accurately,  the  prepa- 
ration of  the  case,  is  the  summons,  if  any  one  as  complainant  or 
plaintiff  cites  his  adversary  before  the  judge  to  appear  and  answer 
upon  the  claim  by  a  certain  day  and  to  have  sentence  pro- 
nounced thereon  according  to  law. 

§  2.  Which,  before  the  superior  judges,  cannot  take  place 
otherwise  than  by  a  written  command  of  the  judge,  to  whom  appli- 
cation and  request  must  be  made  for  the  purpose.  But  this  is 
seldom  refused  except  for  weighty  reasons,  because  the  plaintiff, 
who  sues  upon  payment  of  costs  by  the  loser,  if  he  loses  the  suit, 
is  condemned  in  the  costs  in  favour  of  the  successful  party.  §  1. 
in  Jin,  Inatit  de  poena  temere  litigant.  L  79.  in  pr,  D,  dejnd. 
But  before  the  inferior  judges,  the  plaintiff  may  upon  his  own 
authority,  whether  verbally  or  in  writing,  cause  the  citation  to  be 
made  by  a  messenger  of  the  court.  See  Gudelin.  de  jure  noviss. 
lib.  4.  cap.  6.  And  all  persons  of  whatever  condition  may  without 
distinction  be  cited  to  appear  in  law,  but  the  mode  of  citation  is  not 
always  the  same.  Thus,  magistrates,  officers,  and  public  persons, 
who  are  in  the  service  of  the  State,  must  in  the  first  instance  sue 
and  be  sued,  in  matters  concerning  their  duty  or  office,  not 
before  their  daily  judge  but  before  the  Court  of  HoUand.  I.  2. 
D.  de  in  jus.  roc.  Instr.  art.  8.  12.  <t  88.     Merul.  prax.  cii\  lib.  4, 
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tit.  40.  cap.  8.  num.  2.     Bnrgand.  ad  consuet.   Flandr,  tract.  9. 
num.  15.  of  which  we  have  aLready  treated  [ante,  ch,  VI,  §  2J. 

So,  likewise,  a  child  cannot  sue  his  parents  except  after  |i^':i 
venia  and  special  leave  obtained  from  the  judge.  2.  4.  §  1.  D.  ^« 
in  jus.  vocando.  I.  8.  Cod.  eod.  §  ^?i.  Instit.  de  poena  temenht 
Gudelin.  de  jure  noviss.  lib.  4.  cap.  5.  in  princ,  num.  4.  Zjp, 
not.  jur.  Belg.  tit.  de  tw  jns  vocand.  vers,  quamvis.  Perez*  ad  Cod. 
€od.  num.  3.  RebuflF.  ad  constit.  reg.  in  proem.  Gloss,  5,  num.  47. 
Frach.  lib.  10.  controv,  c.  87.  Vinn.  ad  §  poenaL  12.  Jnstit.  it 
act.  n.  5. 

In  the  provincial  and  supreme  courts  the  citations  are  effected 
by  the  doorkeepers  appointed  for  the  purpose,  who  most  conduct 
themselves  therein  according  to  the  Instruction  of  the  Court,  aad 
further  according  to  the  tenor  of  the  commands  and  orders;  which 
mostly  consist  in  this,  that  the  doorkeeper,  together  with  th€ 
citation,  gives,  hands,  and  leaves  with  the  defendant,  or  in  bis 
absence  at  his  dwelling  place  with  a  member  of  his  household,  or 
one  of  his  neighbours  having  attained  to  years  of  diseretioo,  a 
copy  of  the  Mandament  or  Request  with  the  order  upon  which  the 
citation  issued,  as  well  as  a  copy  of  that  upon  which  the  phdntif 
(desiring  to  obtain  provisional  sentence)  intends  to  rely,  together 
with  a  memorandum  of  the  said  citation  and  of  the  day  named 
for  the   defendant   (to  appear);    which  in    Holland    must  be 
appointed  at  least  within  14  days,  and  in  Zeeland  three  weeks, 
and  both  in  Holland  and  Zeeland  within  one  month  at  fiirthest, 
after  the  service  or  exploict.    This  is  to  be  understood  of  faH 
judicial  citation,  other  insinuations  and  notices  of  minor  cases  bj 
way  of  preparation  or  interval,  as  frequently  also  the  appearances 
before  commissioners  before  granting  Mandament,  are  brought  on 
in  shorter  and  less  time  according  to  the  urgency  of  the  case. 
Instruct,  Cur.  Holland,  art.  91.  Ampliat.  8,  9.    We  have  already 
considered  the  office  of  doorkeeper  ante,  ch.  F,     See  further 
Merul.    lib.  4.  tit.  24.  cap.  5,  6,  7.  d  seqq.    Before  the  inferior 
judges  the  citation  is  effected  by  the  messenger,  as  has  already 
been  observed  ;  whose  duty  is  mostly  regulated  by  the  practice 
and  usage  of  the  place  where  it  is  carried  out,  and  the  citation 
must  be  made  at  least  three  days  before  the  day  of  appearance  in 
law.    Ordonn.  opH  stuk  van  de  justitie  binnen  de  steden  en  ten 
j^latten  lande,  art.  1. 
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§  8.  Every  citation  or  summons  must  be  made  on  the  person 
himselfy  if  he  can  be  found  at  the  place  where  he  resides,  or  other* 
wise  at  his  dwelling-house  on  a  member  of  his  household,  or  if 
no  one  be  at  home,  on  his  nearest  neighbours,  in  order  that  it 
may  be  brought  to  his  notice,  together  with  a  copy  of  the  com- 
mission  and  a  short  statement,  and  also  of  everything  whereon  at 
the  day  of  hearing  provinon  will  be  prayed.  Instnictie  of  the 
Supreme  Court,  art.  91,  99.  Ampliat.  art.  8.  9.  And  if  the  case 
be  against  anyone,  who  lives  beyond  the  jurisdiction  of  the 
judge  before  whom  he  has  been  cited,  the  judge  of  his  domicile 
is  requested  by  means  of  letters  requisitorial,  that  is  sealed  letters 
of  request,  to  have  the  citation  served  by  his  messenger  or  door- 
keeper on  the  defendant.  For  which  purpose  in  the  country,  at 
the  tribunal  where  the  case  is  commenced,  a  tender  at  the  lowest 
price  is  publicly  called  for  and  for  account  of  the  loser  in  order  to 
have  the  said  letters  delivered,  to  obtain  the  consent  of  the  judge, 
there,  and  have  the  citation  served  by  the  messenger  there 
which  is  called  the  service  of  the  information  (weetbesteding). 
But,  in  the  walled  cities,  there  are  besides  the  doorkeepers  and 
messengers,  sworn  letter  carriers,  who  carry  the  arms  of  the  city 
where  they  are  employed  in  a  crystal  or  glass  cover  suspended 
from  a  chain  on  their  breast,  and  deliver  and  serve  the  said  letters. 

§  4.  If  the  party  resides  beyond  the  ordinary  jurisdiction  of 
these  countries,  the  citation  takes  place  by  edict,  that  is  a  public 
summons  at  the  extremity  of  the  boundary ;  after  previous  ring- 
ing of  the  bell  before  the  court  by  a  doorkeeper  of  the  court ;  and 
before  the  towns  and  villages  after  previous  request  to  the  judge 
of  the  same  place,  it  is  effected  by  the  local  messenger.  Which 
having  been  done,  the  said  citation  is  posted  up  and  a  dupli- 
cate sent  to  the  defendant.  See  further  as  to  citation  and  how 
and  by  whom,  and  to  whom  the  same  is  to  be  done.  Wieland. 
pract.  civ,  tit.  2.  cap.  4.  dt  Damhoud.  pract.  civ.  cap.  54.  (6  seq. 
Pecc.  van  besetten,  ch.  89.  Ordon.  op*t  sink  van  de  Justitie  within 
the  toivns  and  in  the  country y  art.  1.  and  my  note  thereon  (a), 

(a)  i.e.  at  p.  12  &  13  there.     If  it  edict  with  citation  beyond  the  juris- 

is  not  known  where  the  defendant  is  diction  {overdading),  which  is  custom- 

to  be  foimcl»  citation  is  likewise  made  ary  in  the  towns,  whenever  the  in- 

by  Edict,  by  afi&xing  it  ad  valvas  habitants  of  a  town  in  Holland,  after 

curiete  vel  ecclesiae ;  but  we  must  be  having  properly  founded  jurisdiction 

careful  not  to  confound  citation  by  through  arrest,  cite  another  citizen, 
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Finally,  it  must  be  observed  that  at  the  present  day  it  is  a  general 
rule  in  all  the  tribunals  and  Courts  of  Justice,  tliat  in  the 
citation  (b),  whereby  we  cause  our  adversary  to  be  summoned,  no 
special  name  of  the  action  or  claim  which  we  institute  against 
him  need  be  mentioned,  but  simply  to  set  forth  the  facts  and  his 
noncompliance,  together  with  a  clause  (calling  upon  him)  to 
appear  and  answer  to  the  claim  and  conclusion,  which  the 
plaintiff  will  advance  and  make  on  the  day  of  hearing,  Gudelin, 
de  jure  noviss.  lib.  4.  cap.  5.  vers,  tertium.  Ghristin.  voL  2, 
decis.  88.  num.  2.  dt  7. 

§  5.  Wherefore  on  the  day  of  appearance  in  making  claim 
and  action,  we  are  not  bound  by  such  claim ;  but  may  always 
before  litis  cofitestatio,  that  is  plea,  alter  our  demand  at  pleasare. 
But  a  greater  difficulty  consists  herein,  whether  and  how  we  may 
alter  our  claim  or  other  pleading  after  the  case  is  complete ;  and 
it  is  clear  that  we  cannot  do  so,  except  on  relief  by  means  of 
request  civil  and  payment  of  costs  incurred  up  to  date  by  the 
opposite  party.  Merul.  prax.  civil,  lib.  4.  tit.  87.  cap.  6.  num.  4. 
Christin.  vol.  2.  decis.  104.  num.  4.  unless  it  is  altered  on  the 
same  day  while  on  the  roll.  arg.  I.  pen.  D.  de  integr.  restit.  (c). 


residing  in  some  other  town,  by 
means  of  lettre  requisitoir  or  letter  of 
notice  {weethrief)  to  proceed  in  law 
with  him  before  the  jndge  who  sends 
the  notice.  See  Aa^st,  Secret,  cap.  10. 
Citation  by  Edict  may  not  tako 
place  except  in  caees  of  necessity, 
whenever  the  person  of  the  defendant 
cannot  be  cited  in  any  other  way; 
thus  where  the  summons  by  letters 
requiaitorial  is  not  admissible  by  the 
jndge  or.  the  conrt,  imder  which  the 
defendant  resides,  we  may  issue 
edictal  citation.  As,  in  like  manner, 
the  officer  B.  O.  summoning  an 
absent  citizen  here,  has  the  citation 
sorred  by  the  ordinary  messenger 
at  the  last  dwelling-house  of  the 
absent  delinquent  and  citizen,  with- 
out at  once  proceeding  with  edictal 
citation.  See  HoU.  Consult.  3rd  vol. 
cons,  22.  add.  Man.  van  proced.  tit. 
SchoutsroUe,  art.  1.  The  exceptions 
^   this  in    criminalihus  are  to   b^ 


found  Amst,  Secret,  cap.  XL  See 
also  ch.  1.  n.  (J).  With  respect  to 
the  question  whether  edictal  citation 
can  in  case  of  purgation  be  granted 
by  the  tribunals  in  the  towns  with 
the  same  effect  as  by  the  Court  of 
Holland,  reference  may  be  made  to 
Boel  in  notis  ad  Loen.  decis.  pag.  443. 
If  the  reader  desires  further  informa- 
tion with  regard  to  the  subject  of 
citation  he  may  consxilt  the  Instructie 
van  den  Hoven  van  Justitie  en  sueces- 
sive  ampliatien:  de  Ordonn.  of  the 
Court  in  Amst.  c.  4.  Voet  ad  tit.  D, 
de  in  jus  vocando.  Morula  man.  van 
proced.  lib.  2.  tit.  1.  Zurck  in  Cod. 
tit.  citaiien. 

{h)  Quando  libelli  ablatio  vim  cita- 
iionis  habet  contra  I.  15.  D.  de  in  jus 
vocando.  Traditur  ab  iicutiss.  JCto 
Bort  obs.  I.  I.  t.  4.  obs.  9. 

(c)  Conf.  CI.  Voet.  ad  Dig.  tU.  de 
edendo  num.  9.  et  seq.  ibiq.  eitat. 
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OP  DI»AULT  AND  NEGLECT  OP  APPEAEING  IN  LAW. 


Beet. 
1. 

2.   }  Of  Default. 
3. 

4.  How  to  purge  it. 

5.  What  matters  are  settled  on  the 

first  defiEmlt. 


Sect. 

6.  What  on  the  second  defanlt. 

7.  Of  Intendit;  How  nuide.     Its 

effect. 

8.  Of  comparuit. 

9.  Of  Barring  and  when  it  takes 

place. 


He  who  has  been  properly  suuunoned,  is  bound  to  appear 
before  the  judge  on  the  appointed  day,  or  in  his  absence,  after 
two  repeated  citations  made  and  a  fourth  citation  ex  super* 
abundanti,  justice  will  notwithstanding  be  done.  For,  even  if  a 
person  has  been  cited  to  appear  before  a  judge,  under  whom  he 
does  not  belong,  he  must  nevertheless  appear  in  law  and  take 
exception  that  he  should  be  referred  to  his  daily  judge,  so  that 
there  may  be  some  allegation  thereof  and  the  point  decided,  after 
knowledge  of  the  circumstances,  whether  he  comes  under  the 
jurisdiction  of  the  judge  or  not,  I,  2.  D.  si  quis  in  jus.  vocaU 
non  erit,  in  the  following  manner. 

§  1.  If  the  case  has  been  properly  commenced  and  the  defen- 
dant does  not  appear,  or  appoint  an  attorney,  the  plaintiff  prays 
the  first  default  or  neglect,  and  as  the  benefit  thereof  the  defen- 
dant is  barred  from  all  declinatory  exceptions,  that  is,  exception 
to  the  jurisdiction  of  the  judge,  and  a  second  citation  is  granted 
to  the  plaintiff  against  the  party  in  default  together  with  the 
costs. 

§  2.  If  the  defendant  fail  to  appear  the  second  time,  a  second 
default  is  prayed  against  him,  and  the  benefit  thereof  is  that  he 
is  barred  from  all  dilatory  exceptions,  that  is,  day  of  d^liberatioi; 
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{dag  van  beraad)  and  delay :  and  a  third  citation  issues  with  a 
claim  for  costs  as  aforesaid, 

§  8,  If  for  the  third  time  no  appearance  is  made,  the  plaintiff 
obtains  a  third  default,  and  the  benefit  thereof  is  that  the  defen- 
dant is  barred  from  all  peremptory  exceptions,  that  is,  every 
ultimate  exception  against  giving  judgment,  and  the  plaintiff  is 
then  allowed  to  file  his  intendit,*  that  is,  hand  over  to  the  judge 
his  claim  and  the  proofs  on  which  it  rests,  in  order  that  proper 
justice  may  be  done  thereon.  Ordon,  op  't  atiik  van  ds  juititie 
binnen  de  %teden  en  ten  platten  lande  van  Holland,  art.  2.  8, 
But  before  the  court  (of  Holland)  upon  the  third  default  or 
neglect  of  appearance,  a  fourth  citation  ex  superabundanti  is 
granted,     Instr.  van  den  Hove  van  Holland,  art.  108  (a), 

§  4,  But,  in  order  that  no  one,  to  whom  it  was  impossible  to 
appear,  or  who  was  necessarily  prevented,  shall  be  condemned. 
I.  53.  §  2.  D.  de  re  jud,  L  10.  Cod.  Quomodo  <£  quando  j^udex,  the 
defaulting  and  non-appearing  party  is,  after  the  first  and  second 
default  or  neglect  of  appearance,  allowed  tcT  purge  the  same, 
that  is,  urge  his  excuse  against  ii(b),  the  effect  thereof  however 
remaining,  that  is,  the  right  which  the  plaintiff  has  acquired 
thereby,  to  wit,  that  the  defendant  may  not  plead  iany  evading 
exception  or  delay,  but  must  answer  at  once,  and  further  pay  the 


•  llntendit.  See  v.  d.  Linden, 
Bk.  HI.  pt.  1.  ch.  2.  §  13. -Tb.] 

(a)  And  according  to  the  manner 
of  procedure  here  in  Amsterdam  in 
matters  of  fact,  the  defendant  and 
defaulting  party,  although  he  has 
been  declared  by  the  local  court  to  be 
barred  from  all  exception  and  liable 
to  condenmation  {veJlig  en  hoetschuldig) 
for  "which  purpose  on  the  margin  of 
the  summons  an  0  is  placed  by  the 
Eegistrar  for  the  first  default,  00 
for  the  second,  and  000  for  the  last 
default,  and  although  the  case  has 
heen  put  on  the  ordinary  Boll,  will 
be  allowed  to  purge  his  default. 
See  Ordonn.  cap,  VIIL  art,  3  et  9.  add, 
Imtr,  vanH  Hof  art,  109.  Bort  rightly 
elsewhere  observes  *  inasmuch  as 
ea  quae  fadi  sunt  are  not  relievable 
after  final  judgment,  we  cannot  have 


any  benefit  or  obtain  a  provisional 
sentence,  but  must  proceed  by  means 
of  four  defaults/'  Nid  propter  odium 
veluti  in  attentaiis  aut  propter  immi» 
nens  periculum,  when  by  Tirtue  of 
one  default  benefit  is  obtained.  Add, 
Lancelot,  de  cUtentatie  et  inner,  cap, 
de  processu  attentator^  pag,  m.  511. 
n,  33.  et  Bort  de  contumaciay  pag,  29. 
Otherwise  it  is  proyided  by  the 
ordinance  of  this  town,  cap,  v,  art, 
24.  that  after  the  third  default  no 
purgation  shall  be  allowed. 

{h)  That  against  the  Attomey- 
Qeneral  no  default  takes  place,  nisi 
salvo  purge,  is,  according  to  the  doc- 
trine of  Bebuffus,  laid  down  by 
Bort.  ohs.  t,  5.  ohe,  21.  See  further 
Mei-ula,  man,  van  proeederen,  lib,  4, 
tit,  34. 
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costs  incurred  by  the  plaintiff  through  his  default.  But  against 
the  third  default  no  purgation  or  excuse  is  allowed ;  except  by 
means  of  relief,  that  is,  restitution  for  good  reason :  save  only 
that  we  may  make  objection  to  the  exploicts,  that  is,  improper 
seryice  of  the  summons,  and  be  heard  thereon.  Instructie  van 
den  Hove  van  Holland^  art.  122.  See  further  art.  5  of  the 
ordon.  op  H  stuk  van  de  justitie  in  the  towns  and  in  the  country^ 
Merul.  prax.  civ.  I.  4.  t.  48.  c.  8  (c). 

§  6.  In  some  cases  no  repetition  of  the  citation  is  necessary, 
but  justice  is  done  on  the  first  and  second  default.  As  in  cases 
where  the  debt  appears  from  the  Register  or  debt  book,  or  public 
bond,  by  virtue  of  which  provisional  sentence  or  Naviptissement  is 
prayed;  when  on  the  first  default  such  provision  is  granted 
against  the  defendant,  and  then  the  case  is  further  prosecuted 
definitely,  that  is  to  final  judgment,  upon  three  defaults  and 
repetition  of  citation  as  aforesaid,  art.  6.  of  the  same  Ordon. 
But  in  the  Court  of  Holland  in  cases  where  the  defendant  is 
summoned  to  admit  or  deny  his  signature  or  seal,  the  benefit  of 
the  first  default  is  that  the  writing  is  held  to  be  admitted,  and 
the  party  in  default  condemned  to  deposit  the  amount,  and  a 
second  citation  is  granted,  whereby  the  defendant  in  default  is 
sununoned  to  see  the  amount  delivered  under  caution,  that  is, 
security  {de  restituendo),  if  on  final  judgment  it  should  be  other* 
wise  decided. 

§  6.  And  if  the  party  in  default  again  does  not  appear,  the 
benefit  of  the  second  default  is  that  the  plaintiff  obtains  confirma- 
tion of  the  amount  deposited  under  his  bail  and  security.  See 
Instruct,  van  den  Hove  van  Holland,  ai't.  119.  If  any  doubt 
exists  as  to  the  provision,  it  is  indeed  gi*anted  on  the  first  default, 
but  not  otherwise  than  salvo  purge  on  the  next  courtday,  that  is 
subject  to  the  excuse  and  answer  which  may  be  urged  against  it 
on  the  first  following  court-day ;  or  otherwise  in  the  towns  where 
the  court  sits  daily,  within  8  or  14  days.  And  although  this 
condition  is  not  expressed  therein,  the  defendant  is  still  allowed 
time  to  purge  or  excuse  (his  default)  on  the  next  following 
court-day,  and  will  be  heard  in  answer,  if  he  thinks  himself 


(c)   Add.  Bort.   l.    c,    oh$,  22,   et  Merula,  Jib,  4.  tit,  33,  and  tJ^e  not^ 
thereon. 
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aggrieved  thereby.  See  Merul.  prax,  civ.  lib.  4.  UU  48.  cap.  8((I). 
If  any  one  has  been  cited  to  see  execution  declared  upon  super- 
annuated judgments,  judicial  confessions,  willing  condemnations, 
or  cessions,  upon  awards  or  agreements,  upon  matters  regarding 
which  there  has  been  judicial  proceedings,  and  on  which,  by 
public  instrument  (that  is,  public  letters),  there  is  proof  that 
judgment  was  pronounced,  the  benefit  of  the  first  default  is  like- 
wise  the  obtaining  of  sentence  and  execution,  together  with  the 
costs  thereof.  Ordon,  op  H  stuk  van  de  justitie  in  de  steden  en  ten 
platten  Lande.  art,  7.  Instruct,  van  den  Hove,  art.  118. 

So  likewise  in  cases  where  any  one  has  been  called  to  ^ve 
evidence,  if  at  the  time  of  the  summons  he  was  present  within 
the  jurisdiction,  he  will  on  the  first  default  and  neglect  be  con- 
demned to  give  evidence  of  the  truth,  at  his  own  expense,  upon 
pain  of  imprisonment.     See  the  said  Ordon,  art.  8  (e). 

Likewise  in  cases  of  Declaration,  that  is  taxation  of  costs,  the 
non-appearing  party  is  on  the  first  default  barred  firom  diminu- 
tion, that  is  reduction  of  amount,  and  the  taxation  will  proceed 
without  his  being  heard.    Instruct,  van  den  Hove.  art.  118  (/). 

In  cases  of  appeal  or  higher  resort,  only  two  defaults  take 
place.  So  too,  if  anyone  has,  as  heir  of  the  deceased,  been  sum- 
moned to  take  over  the  stages  of  the  suit,  and  further  to  prosecute 
it  according  to  the  last  pleadings,  that  is  to  take  upon  himself 
and  prosecute  the  suit  commenced  by  the  deceased.  See  the 
Instrtictie  of  the  Court,  art.  112.  et  seq. 

Likewise,  also,  in  cases  of  guaranty  or  warranty,  there  are  only 
two  defaults.     Instr.  art.  115. 

§  7.  If  the  plaintiff  on  his  intendit,  that  is   statement  of  his 


{d)  See  Manila.  /.  c.  p.  m.  411  dh 
412,  and  also|Xz^.  432. 

(«)  Add,  Ordonn,  of  the  Court  of 
Amsterdam,  cap,  X,  art,  13  (£;  14. 

(/)  In  the  matter  of  fees  it  was 
formerly,  according  to  Bort,  I,  c,  ohs. 
26,  a  matter  of  dispute  whether  the 
plaintiff  was  entitled  as  the  benefit 
of  the  first  default  to  a  barring  from 
diminution  or  a  second  citation.  The 
former  opinion  has  prevailed.  But 
by  the  Ordonn,  of  the  Court  here, 
cap,  XIV,  art,  4,  it  is  viter  alia  enacted 


*'that  as  the  benefit  of  the  second 
default  barring  from  diminution 
shall  be  granted."  Are  advocates 
and  attorneys  entitled  to  a  right  of 
retention  of  the  documents  of  tho 
suit  ?  The  Author  has  answered 
this  in  the  affirmative,  ante,  Bk.  IK 
ch,  40.  §  2.  in  Jin,  y  butMeiiila,  agfldn, 
denies  this.  Man,  van  procedcrenf 
lib,  4.  tit,  108.  c.  1.  [The  Author's 
opinion  is  the  more  correct,  vid, 
Kersteman,  Regts.  W.  B.  in  voce. 
Eetentie.-— Tr.] 
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claim  (which  is  the  benefit  he  derived  from  the  default  or  non- 
appearance), fully  establishes  his  case,  the  defendant,  who  is  in 
default,  has  final  judgment  pronounced  against  him  with  costs ; 
but  if  he  does  not  fully  prove  his  case,  and  the  matter  be  doubtful, 
he  is,  subject  to  the  discretion  of  the  judge,  permitted  to  supply 
the  deficiency  by  oath ;  and  if  he  does  not  prove  it  at  all  the 
defendant  will  indeed  be  discharged  and  released  from  the  claim, 
but  nevertheless  cast  in  the  costs  of  the  suit.  See  the  Instruct, 
of  the  Court  of  Holland,  art.  108,  Ordon.  op  *t  stuk  van  de 
jtutitie  in  the  towns  and  in  the  country,  art.  8.  DD.  ad  I.  18.  Cod. 
dejudic.  I.  68.  et  seq.  D.  cod.    Andr.  Gail.  lib.  1.  observ,  cap.  60. 

§  8.  If  the  plaintiff  himself  does  not  appear  on  the  day  of 
hearing,  the  defendant  may  request  cornparuit,  that  is  leave 
(oorlof),  and  as  the  benefit  thereof  he  will  be  released  from  the 
instituted  suit,  with  indemnification  of  costs.  Instructie  van  den 
Hove.  art.  111.  dt  Ordon.  op  H  stuk  van  de  justitie  in  de  steden. 
art.  2.  In  cases  of  appeal  or  higher  resort,  the  appeal  is  declared 
desert,  that  is  abandoned,  and  the  appellant  condemned  in  the 
costs.     Instruct,  of  the  Supreme  Court,  art.  225. 

§  9.  If  the  plaintiff  or  defendant,  after  answer  or  completion 
of  the  pleadings,  fails  to  go  on  with  the  case,  application  to  bar 
him  is  made,  whereby  he  is  prevented  from  benefiting  by  what- 
ever takes  place  on  that  day.  Instruct,  of  the  Court,  art.  61. 
d  art.  121,  and  of  the  Supreme  Court,  art.  244.  DD.  ad  I.  18. 
Cod.  dejudic.  Which  barring  is,  however,  granted  salvo  purge, 
and  subject  to  restitution  on  the  next  courtday,  or  otherwise  the 
party  in  default  will  be  relieved  against  it  for  good  reasons,  and 
still  permitted  to  purge  the  said  default,  upon  payment  of  costs. 
See  further  Damhoud.  prax.  civ.  cap.  74  et  seq,  Wieland.  prax. 
dv.  tit.  8.  c.  5.  et  seq.  Andr.  Gail.  I.  1.  obs.  59.  60.  Merul. 
proa.  civ.  lib.  4.  tit.  81  d  32,  and  my  notes  to  the  Ordon.  op  ^t 
stuk  van  de  justitie  in  the  towns  an^  in  the  country,  art.  1.  2.  8. 
et  seq.  (g). 

(g)  To  which  we  may  add  the  the  several  attorneys,  by  virtue  of  an 
author's  practice  of  Notaries^  B,  4.  improper  arrangement  (convention) 
cA.  3  if;  4.  What  is  said  by  Boey,  with  each  other,  to  the  prejudice  of 
TFoor(2en^.  w/t  2.  |>.  761,  is  also  worthy  their  principals  and  considerable 
of  mention  in  verbis,  *'  And  finally  delay  of  the  suit  (and  to  the  pre- 
en the  11th  February,  1772,  the  judice  of  all  practice),  almost  never 
Court  observed,  that   inasmuch  as  make  up  the  respective  barring  ob- 
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tained  by  them,  the  registrar  6ub- 
Btitute  of  the  Court  shall  keep  a 
proper  register,  from  "which  the 
Commissioners  of  the  Bolls  may  see, 
at  what  time,  and  in  what  case, 
harring,  subject  to  purgation  or  relief, 
has  been  obtained ;  that  further  the 
bar  shall  be  purged  at  the  proper 
time,  and  that,  if  the  time  for  purging 
has  expired,  and  the  bar  not  made 


up,  the  Court  shall  ex  officio  haTO  it 
made  up,  unless  the  attorney,  against 
whom  the  bar  exists,  shall  be  able  to 
lay  before  the  commissioners  such 
reasons  and  proofs,  whereby  they 
may  be  induced  to  allow  a  httle 
more  time,  of  which  resolution  notice 
was  given  to  the  oldest  attorneys  to 
communicate  the  same  to  the  rest" 


CHAPTER    XV. 


OF   CLAIM  AND    OONOLUSION. 


Sect. 

1.  Of  claim,  how  to  be  made— 

verbally  or  in  writing. 

2.  How  before  the  Court  of  Hol- 

land. 

3.  How  in  the  towns  and  in  the 

country. 

4.  What  is  to  be  observed  therein. 
6.  How  to    be  made  in  case  of 

proviaion. 


Sect. 

6.  Claim  for  fruits  and  profits* 

7.  Claim  for  costs,  damages  and 

interest. 

8.  Of   the    salutary    clauae.      Its 

effect. 

9.  Of  cumulation  of  action. 

10.  Whether  and  when  daim  and 
conclim(yn  may  be  amended. 


If  the  defendant  appears  on  the  return  day,  the  plaintiff  must 
make  a  legal  claim  against  him  of  that  which  he  requires  of  him. 
Which  is  of  two  kinds,  verbal,  or  written,  at  the  option  of  the 
litigating  parties,  or  otherwise  by  direction  of  the  judge. 

§  1.  All  cases  are  commenced  orally,  and  short  records  kept 
thereof,  otherwise  called  the  pleadings  (Dingtaat)^  which,  if  they 
are  too  extensive,  are  committed  to  writing,  with  this  clause : 
making  claim  prout  in  scriptis ;  to  which  the  defendant  replies 
orally,  and  thereupon  the  suit  is  complete.  Which  having  been 
done,  the  contending  parties  have  the  case  pleaded  verbally,  if  it 
can  be  disposed  of  de  piano,  and  without  further  inquiry  ;  other- 
wise, if  the  case  requires  further  consideration  of  law  or  fact,  the 
parties  agree  together,  or  are  directed  by  the  judge  to  state  the 
case,  if  it  consist  of  matter  of  law,  by  memoiials,  that  is  short 
accounts  of  the  nature  of  the  case,  and  by  additions  or  advertise- 
mentSy  that  is  further  legal  means,  or,  if  the  case  be  one  of  fact, 
by  means  of  claim,  plea,  replication,  rejoinder ;  of  which  we  vtxYL 
treat  specially  further  on. 

§  2.  The  manner  of  instituting  claim  and  conclusion  is  mani* 
fold,  according  to  the  nature  of  the  claim.     Which  before  the 
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court  of  Holland  and  Supreme  Court  is  likewise  twofold :  either 
verbal,  which  is  but  a  short  conclusion  and  prayer  of  the  means 
of  the  plaintiff's  demand,  as  is  contained  in  his  mandate,  with  the 
following  ending :  "  Concludes  upon  the  means  of  the  plaintiff's 
mandate,  and  others  to  be  alleged  from  time  to  time,  if  need  be ; 
and  that  the  defendant  may  be  condemned  to  satisfy  the  plaintiff, 
&c/'  But  if  any  further  means  are  necessary,  the  claim  is 
instituted  in  writing ;  containing  these  further  means,  and  thereon 
a  short  conclusion  and  prayer,  in  the  following  manner :  ''  making 
claim,  says  that,  &c.,  and  concluding  by  the  same  and  other 
means  to  be  further  alleged,  if  need  be,  that  the  defendant  may 
be  condemned,  &c/' 

§  8.  But  in  the  towns  and  in  the  country,  where  there  is  no 
preceding  request  or  mandament  with  means,  it  is  usual  briefly 
and  clearly  to  state  the  nature  of  the  case,  both  verbally  and  in 
writing,  and  to  pay  special  regard  thereto,  and  to  conclude  with 
what  the  plaintiff  claims  from  the  defendant,  as  follows :  '^  the 
plaintiff  says,  and  such  is  the  truth,  &c.  Wherefore  concluding 
that  the  defendant  may  be  condemned  to  pay  to  the  plaintiff,  &c." 

§  4.  Wherefore  special  attention  should  be  given  to  the  dis- 
positive of  the  conclusion,  that  is  the  tenor  of  the  prayer  or 
peroration,  so  that  the  same  should  agree  in  every  respect  with 
the  allegations  of  the  claim ;  for  if  by  the  allegations  in  the 
summons  something  more  is  asked  which  is  not  included  in  the 
conclusion  or  prayer,  no  attention  will  be  given  to  it  in 
pronouncing  judgment,  because  the  judgment  must  be  founded 
on,  and  cannot  go  beyond,  the  conclusion  and  final  prayer  in  the 
summons,  atit,  offerattir  Cod.  de  litiscontestaU  Innocent,  in  cap. 
super  Uteris  extr.  de  rescript.  Bart,  ad  l.  Aurelius  28.  §  Stichum  7. 
D.  de  liberat.  legat.  Wieland.  prax.  civ.  den  4  tyd  cap.  8.  Dam- 
houd.  prax.  civ.  cap.  102.  num.  2,  8.  Andr.  Gail.  lib.  1.  observ. 
61.  num  2. 

§  5.  Wherefore  the  iJaintiff  must  well  consider  whether  he  can 
obtain  any  right  by  provision,  that  is  preliminary  judgment, 
which  he  must  insei*t  in  his  conclusion  with  the  clause  '*  and  by 
provision  of  namptissement,  or  at  least  by  provision."  As  to  how 
this  takes  place,  see  Wieland.  pract.  civ.  den  4  tyd  cap.  4,  and 
Damhoud.  prax.  civ.  cap.  103,  and  what  we  have  more  fully  set 
forth  infra,  Ch.  XIX. 
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§  6.  So>  likewise,  in  claiming  any  immoveable  property  un- 
lawfdlly  possessed  by  another,  the  conclusion  of  the  claim  must 
set  forth  that  the  defendant  may  be  condemned  to  deliver  up, 
&c.,  to  the  plaintiff,  together  with  the  friUts  and  profits  thereof 
which  have  accrued  since  the  closing  of  the  pleadings,  or  otherwise 
from  such  time  as  the  defendant  ought  to  have  delivered  up  such 
property,  L  22.  Cod.  de  rei  vind.  L  2.  Cod.  defruct.  et  lit.  expens. 
§  2.  Instit.  de  offic.  judic.  See  Wieland.  prax.  civ.  tit.  4.  cap.  5. 
Damhoud.  prax.  civ.  cap.  104. 

§  7.  And  in  ordinary  cases  we  must  always  pay  attention  to 
the  clause  of  costs  damage  and  interest,  whether  these  have 
accrued  by  bond,  or  out  of  the  case  itself  on  account  of  non- 
performance. Wieland.  d.  tit.  4.  cap.  6.  et  9.  Damhoud.  prax, 
civ.  cap.  106  et  108. 

§  8.  To  all  of  which  it  is  usual  to  add  the  salutary  clause,  that 
is  the  aiding  conclusion  '^  or  for  such  other  relief  as  my  lords,  ex 
officio  vet  juris  vid  shall  deem  best  for  the  plaintiff,*'  which  is  of 
such  effect  that  every  right,  to  which  the  plaintiff  may  in  any 
way  be  entitled  upon  the  allegations  in  his  claim,  is  thereby 
considered  to  be  included  in  the  conclusion  or  prayer,*  arg.  L  66* 
D.  de  judic.  L  88.  §  1.  D.  de  verb,  oblig.  L  nnic.  Cod.  Ut  qui  de 
sunt  Advocatonun  partibus  judex  Suppleat.  See  Andr.  Gail. 
lib.  1.  obs.  61.  num.  11.  Damhoud.  prax.  civ.  cap.  109.  [Sande, 
I.  4.  t.  4.  d.  12.    Neost.  cur.  HolL  dec.  14.] 

§  9.  Several  claims  of  one  and  the  same  kind,  against  one  and 
the  same  person,  may  be  joined  together  in  one  and  the  same 
action.  As  if  I  am  entitled  to  several  sums  of  money  out  of 
different  cases  against  one  and  the  same  person,  I  may  join  them 
aU  in  one,  and  bring  a  cumulative  claim  thereon.!  L  11.  D.  de 
jurisdictione.  Bart  &  DD.  ad  I.  8.  Cod.  de  Edendo.  So,  like- 
wise, for  one  and  the  same  offence  proceedings  may  be  instituted 
criminally  and  civilly,  for  punishment  and  recovery  of  the  fine, 
and  for  more  than  one  fine  arising  from  the  same  case,  as  with  us 
in  cases  of  smuggling  and  offences  against  the  revenue  laws  to 
prosecute  for  several  punishments  and  fines  added  together,  and 

*  lVid,per  Cur.  Korden  vs.  Sennut  f  l^*  ^  like  mamier,  it  is  a  daily 
Buch.  1879,  p.  15d ,  Stamp  vsi  BeXf  practice  to  insert  a  count  in  contract 
Eotz4  Bep.  148. — Tr."]  with  a  count  in  tort  in  one  and  the 

eatne  citation  or  declaration.— Tb.] 
tot.  iu  0  0 
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arising  from  one  and  the  same  case.  d.  L  11.  D.  dejurisdict.  See 
Andr.  Gail.  W).  1.  observ.  63.  num.  8,  9.  and  van  de  arresten^ 
cap.  6.  num.  16.  Anton.  Tessanr.  decis.  18.  Hartmann.  observ. 
tit.  49.  observ.  8.  tium.  6.  So,  likewise,  in  alternative  cases,  in 
which  something  is  left  to  the  choice  of  the  adverse  party,  or  the 
discretion  of  the  judge,  several  matters  may  be  joined  together  as 
one  case.  §  88.  Instit.  de  actionib.  But  this  is  strictly  no 
cumulation,  that  is  a  heaping  together  of  actions,  but  an  alter- 
native conclusion,  and  a  suit  at  option.  Otherwise  if  the  choice 
consists  of  different  matters,  one  of  which  neutralises  the  other, 
we  must  adhere  to  the  one  or  the  other.  L  1.  Cod.  de  Furtia. 

§  10.  The  claim,  when  made,  may  indeed  be  altered  before  the 
answer,  and  litis  contestatio,*  But  after  it  has  been  served,  and 
answer  made  thereon,  it  may  not  be  increased  or  altered  in  any 
way  to  the  prejudice  of  the  defendant.  L  28.  D.  dejudic.  except 
by  request  civil,  that  is  restitution  by  the  Government,  and  upon 
payment  of  costs ;  but  it  can  always  be  reduced  and  made  lighter, 
even  after  plea  up  to  the  time  of  judgment.  Jason  in  §  omnium  I. 
Instit.  de  Action.  Bart,  in  I.  edita  Cod.  de  edend.  I.  quidam  existi- 
maverunt,  21.  D.  de  reb.  cred.  See  Andr.  Gail.  Ub.  1.  obs.  74. 
num^  5  et  seqq.  Wieland  prax.  civ.  tit.  4.  cap.  11.  Daxohond.  praz. 
dv.  cap,  110  (a).  With  respect  to  the  style  and  manner  of 
summoning  and  pleading,  there  are  certain  forms  which  it  is 
customary  to  follow;  of  which  we  will  treat  more  folly,  post, 
Chap.  XIX. 

*  \_Cf.  ante,  Oh.  m.  §  3.— Tb.]  Begtsgd.  lib.  V.  cap.  6.  A  cop.  13. 

(a)  See  further  on  the  subject  of  and  Wassenaar.  pradycq.  jud,  cap,  1. 

this  chapter,  Memla,  man.  van  pro-  n,  42.  et  seq, 
cederefiy  lib.  4.  tit,  37.     Huber.  Heed. 


CHAPTER   XVI. 


OF   TIME  AND   DAY   OF   DELIBEEATION. 


Seot. 

1.  Day   of  deliberation    defined. 

How  granted. 

2.  Its  difiFerent  kinds. 

3.  Before  the   oompletion  of  the 

suit. 

4.  How  in  the  completion  of  the 

suit. 

5.  Whether  and  when  it  is  un* 

necessary  on  the  answer  of 
the  defendant  and  replication 
of  the  plaintiff. 


Seot* 

6.  Whether  and  when  after  the 

oompletion  of  the  suit. 

7.  Day  of  deliberation  and  time 

are  granted  either  simply 
or  peremptorily  upon  pain  of 
bar. 

8.  Whether    and    when   against 

Namptissement  and  other  pro- 
Tisional  decrees. 

9.  Whether  time   and   extension 

take  place  after  judgment. 


§  1.  The  defendant  having  appeared  before  the  judge>  or 
caused  his  attorney  to  enter  appearance,  is  entitled  to  time  and 
day  of  deliberation,  upon  everything,  in  order  that  he  should 
not  be  met  unawares  by  any  new  matter  and  not  have  the  means 
of  defending  himself  against  it;  which  time  is  allowed  to  him 
for  a  shorter  or  longer  period  by  the  judge,  according  to  the 
tenor  of  each  particular  Instruction  or  Ordinance,  and  also 
according  to  the  circumstances  of  the  case.  So  that  it  mostly 
depends  upon  the  discretion  of  the  judge  whether  and  what  time 
for  deliberation  the  defendant  requires,  cap.  quoad.  15.  in  Jin. 
extr*  de  Sentent.  d  de  re  jvdic.  Instructie  of  the  Court  of  Holland, 
art.  69.  art.  75.  d  art.  181.  Ampliatie  van  de  Instructie,  art.  18. 
Andr.  Gail.  lih.  1.  obaerv*  58.  num.  20.  observ.  91.  num.  IB* 
Merul.  prax.  civ.  lib.  4.  tit.  80.  cap.  1,  2. 

§  2.  Time  and  extension  are  of  different  kinds,  some  are 
granted  before  and  at  the  completion  of  the  suit,  some  after 
the    completion;    others    again,    after  judgment  in  postpone* 

0  o  2  ^ 
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ment  of  execution;  of  which  we  will  treat  in  its  proper 
place  (a). 

§  3.  The  time  before  completion  is  actually  the  time  which 
anyone  reqtiires  in  order  to  appear  properly  before  the  Jadge, 
which,  before  the  Court  of  Justice,  is  generally  taken  towards 
people  in  Holland,  at  least  1-4  days  previously,  and  in  Zeeland 
three  weeks ;  in  the  towns  and  in  the  country  against  the  next 
ensuing  courtday,  the  summons  haying  been  taken  out  at  least 
three  days  previously,  otherwise  the  same  will  run  until  the 
next  following  courtday.  Ordonn,  op  7  stak  tan  de  Justitie  in 
the  towns  and  in  the  country,  art.  1.  Ampliation  of  the  Instruct » 
art.  1.    Papegay,  p,  18.     Merul.  prax.  civ.  Jib.  4.  tit.  24.  cap.  14. 

§  4.  According  to  the  Ordinance  of  Justice  in  the  towns  and 
in  the  country,  no  day  of  deliberation  or  time  is  allowed  in 
and  at  the  completion  of  the  suit ;  in  the  walled  towns,  in  cases 
amounting  to  100  guilders,  and  in  the  villages  50  guilders  and 
under :  which  are  completed  verbally,  and  must  be  disposed 


(a)  **  Dilaiicntem  {inquxt  d.  Bnm- 
neman  tradai.  dt  procesau  civ,  cap.  6) 
fadunttriplicem,  1.  Legalem.  2.  Judi- 
cialem,  quam  Judex  concedit.  3.  Con- 
venttonalem,  qimm  partes  sibi  mutuo 
coticedunt,  etiam  in  judicio,  praeseriim 
in  compromissis  et  maratoriis  indtdtis, 
Raiiotie  Objecti  alia  datur  ad  actum 
Judidalem  vd  Extrajudidalem  ilia 
est  velX,  Citatoria,  quae  citato  datur ^ 
ut  intra  cerium  temptu  compareat ;  vtl 
2.  Deliberatoria,  quae  exhihito  libellv 
datur  citatis  ex  Nov.  53.  cap,  3  (and 
which,  being  taken  simply,  makes  the 
defendant  bound  to  the  Com-t  {hatJc- 
vcut)f  but  Bubjeot  to  exception,  does 
not  fotmd  jurisdiction),  vd  3.  Yaca- 
toria  seu  ferialis,  vel  4.  Becosatoria 
0.  negatoria  8.  exceptatoria,  6,  Liti- 
gatoxia  oh  litem  conteHandam,  6* 
Preeparatoria  s«  probatoria.  7.  Alle- 
gatoria,  de  qua  Auth,  juhemus  Cod. 
dejud.  8.  Diflnitoria  et  Judicatoria, 
sed  longi  pluree  irUroduont  dilationum 
speciei  negligentia  advocatorum  («r;u 
potius  procuratorum)  cruddis  judicum 
litibus  ddectantium  dementia,  dum 
diUUionu  petuntur  ex  lemmmie  pie* 


rumque  causia,  quae  tarn  muUas, 
tamque  aupervacuae  litigatoribue  paa^ 
$im  dart  moris  e«f."  But  in  order  to 
shorten  the  piooedore,  very  salutary 
provisions  were  made  by  the  rospec- 
tive  Ck>urts  of  Justice  in  the  year 
1728aheady.  Or.plctb.  vol.  %.p.  648. 
The  preliminary  requests,  which  may 
farther  be  made  by  the  defendant 
according  to  drcumstances,  are  men- 
tioned with  great  accuiaoy  in  the 
sketch  o/  the  manner  of  procedure  in 
the  Courts,  published  by  Mr.  J.  van 
der  Linden,  pag.  49,  and  may  be 
summed  up  as  follows.  1 .  Copy  of  the 
power  (to  sue),  2.  Copy  of  the  capa- 
city. 3.  Copy  of  the  documents  set 
forth  by  the  plaintiff  with  the  dates 
thereof.  4.  Copy  of  the  long  return. 
'5,  Elucidation.  6.  Caniion  projudi- 
cato.  7.  Caution  for  reconvention.  8. 
Choice  of  domicile.  The*  reader  may 
further  consult  on  the  subject  of  this 
chapter,  Morula,  lib,  IV.  tU.  39. 
Wassenaar,  jprad.  yu(2tc.  cap,  1.  num. 
51,  et  seq.  and  also  the  provisions  of 
the  different  Instrudions  and  Ordin*' 
ances  on  the  manner  qf  procediiret 
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of  de  piano  without  any  delay ;  except  where  for  good  reasons^ 
the  judge,  upon  the  request  of  one  or  other*  of  the  litigating 
partleSy  is  of  opinion  that  some  extension  of  time  is  necessaiy. 
Ordonn,  art.  11.  But  in  cases  above  these  amounts,  or  in  other 
real  or  personal  actions,  the  defendant  shall  in  the  towns  be 
entitled  to  eight  days;  and  before  the  Bailiff  and  men,  or  the 
judges  in  villages,  fourteen  days,  in  order  to  answer  thereon, 
which  time  is  also  allowed  for  filing  a  replication  or  rejoinder^ 
that  is  fresh  claim  and  answer  thereon.  See  the  said  Ordon, 
art.  12.  and  the  note  thereon. 

§  6.  It  must,  however,  be  well  understood  that  for  the  repli^ 
cation^  or  fresh  claim  on  the  answer  of  the  defendant,  and  for 
the  rejoinder,  that  is  answer  of  the  defendant  to  the  replication, 
no  time  ought  to  be  allowed,  if  nothing  new  is  introduced  by 
the  plea  of  the  defendant  or  the  replication  of  the  plaintiff, 
for  which  any  consideration  and  deliberation  are  necessary ; 
for  the  said  time  and  day  of  deliberation  have  only  been  intro- 
duced  where  the  same  are  necessary,  and  should  always  be 
shortened  and  refused,  where  they  are  not  highly  needed.  DD. 
ad,  L  1.  Cod.  de  dilationib.  d  I.  2.  in  inpr.  Cod.  de  temp,  appellate 
See  Merul.  prax.  dv.  lib.  4.  tit.  80.  cap.  1.  num.  S.  So  that  if  the 
defendant,  either  at  once,  or  after  day  of  deliberation,  files  no 
other  answer  than  the  contrary  conclusion,  that  is  simple  denial, 
the  plaintiff,  who  on  his  side  must  always  be  prepared,  is  bound 
to  proceed  without  any  delay.  Likewise  the  defendant,  if  the 
plaintiff  by  his  replication  introduces  nothing  new,  but  persists, 
that  is  adheres  to  his  claim  or  summons,  is  not  entitled  to  any 
farther  time  or  day  thereon,  but  must  immediately  proceed  to 
the  completion  of  the  case.  With  respect  to  which  (this  ought) 
especially  (to  be  so)  in  the  country,  where  the  practitioners,  in 
accordance  with  the  letter  of  the  said  Ordinance  but  against 
the  spirit  and  meaning  of  its  principle,  request  time  and  day 
of  deliberation  in  every  case,  simply  to  benefit  one  another 
thereby  and  to  make  the  suit  immortal.  See  the  note  to  art* 
12.  of  the  Ordon.  op  H  stuk  van  de  Justitie. 

§  6.  Time,  or  extension  after  completion,  is  the  time  allowed 
to  any  one  to  serve  his  proofs,  by  production,  that  is  by  ex- 
hibiting them,  and  calling  of  his  witnesses,  reproches,  that  is 
objections  to  the  witnesses,  salvations,  that  is  answers  to  these 


464  OP   TIME  AND   DAY  OP   DBLIBEEATION.       [Bk,Y. 

objectionSi  ivhich  is  asually  granted  from  the  one   Cooriday 
to  another,  or  otherwise  from  14  days  to  14  days. 

§  7.  Of  these  delays  some  consist  in  a  simple  order,  after 
which  for  good  reasons  it  is  allowed  to  request  farther  delay; 
others  again  are  peremptory,  that  is  on  pain  of  bar,  by  virtue 
of  which  justice  will  be  done  on  that  which  has  been  put  in 
by  one  or  other  of  the  parties ;  which  in  the  towns  and  in  the 
country  is  generally  granted  on  pain  of  bar,  in  order  thereby 
to  prevent  every  other  or  further  request  for  time ;  but  in  the 
Court  of  Holland  it  is  unnecessary  to  add  this,  for  there  all 
days  and  terms  are  peremptory,  that  is  depriving  of  all  objection 
(vellig),  after  which  no  further  time  will  be  granted.  See  the 
Instructie  of  the  Court,  art,  69.  art.  76.  d  art.  124.  AmpU<itUm 
of  the  Instruction,  art.  18. 

§  8.  Against  the  request  of  provision  (Namptissement  or 
Handvulling),  and  other  benefits  and  provisional  requests,  as  in 
possessory  cases,  and  the  like,  no  day  of  deliberation  is  allowed, 
but  the  defendant  must  on  the  appointed  day  answer  peremptorily. 
Provided  that  in  cases,  where  admission  or  denial  of  his  sig- 
natm*e  is  requested  (Hcmdvulling),  besides  the  summons,  a 
proper  copy  of  the  writing,  upon  which  the  said  provisional 
request  is  founded,  is  delivered  to  him,  which  having  been 
omitted,  the  defendant  may  on  the  day  of  hearing  apply  for 
the  same  and  also  for  day  of  deliberation.  See  the  Papegay, 
p.  19.  Ampliation  of  the  Instruction  of  the  Court  of  Holland, 
art.  9.    Which  is  also  followed  in  the  towns  and  in  the  country. 

§  9.  Extension  of  time  after  judgment  is  the  time  allowed 
to  any  one  to  consider  whether  he  will  appeal  against  the 
judgment,  for  which  purpose  ten  days  are  allowed  with  US| 
and  yet  twenty  days  more  after  the  institution  of  appeal,  in 
order  to  prosecute  the  same ;  within  which  time  no  execution 
may  be  taken  out  in  the  matter.  Instruct,  of  the  Court,  art. 
198.  Ordon.  op  H  stuk  van  de  JustiHe,  within  the  towns  dc. 
art.  28.  Under  which  may  be  also  included  the  time  and 
staying  of  execution  in  satisfaction  of  the  judgment,  which  is 
granted  to  anyone  by  the  judge  according  to  the  circumstances 
of  the  case,  of  which  more  fully  hereafter.  See  further  what 
is  fully  treated  of  concerning  these  matters  by  Damhoud.  prax. 
civ.  cap.  114.  d  seq.    Wieland.  pract.  civ^  tit.  4.  cap.  16.  &  seq. 


CHAPTER   XVII. 

OF  EXCEPTIONS,  THAT  IS  OBJECTION  BY  THE  DEFENDANT 

TO  THE   SUIT  OF  THE  PLAINTIFF. 


Sect. 

1.  Of  Exoeptionfl  and  their  dif- 

ferent kinds. 

2.  Dedinatory  Exception. 

3.  Becosation  of  the  jndge,  whether 

and  to  what  extent  it  exists 
among  ns. 

4.  Dilatory  Exception. 

5.  Exception  that  the  day  for  ap- 

pearance is  too  short. 

6.  Of  the   case  where  a  person 

has  been  summoned  to  appear 
on  a  feast  day. 

7.  Of  objection  against  those  who 

sue  in  the  name  of  another 
and  not  in  their  own  name. 

8.  Of  the  request  to  see  copy  of  the 


Sect. 

power,  and  day  of  delibera- 
tion. 
0.  Of  the  request  for  security  for 
costs  and  choosing  domicilium 
citandi, 

10.  Whether  and  when  the  cauUon 

juratoir  is  sufficient. 

11.  Of  the  request  of  guaranty  or 

indemnity. 
]  2.  The  oath  de  (xdwrnnxa^  whether 
in  use  among  us. 

13.  Peremptory  exception. 

14.  Of  Errors  in  calculation. 

15.  Whether  the  exceptions  must  be 

made  before  litu  coniestatio, 

16.  By  what  exceptions  we  may  or 

may  not  persist. 


Before  the  defendant  answers  he  should  well  consider  whether 
he  cannot  escape  or  meet  the  claim  of  the  plaintiff  with  some 
objection,  especially  an  objection  that  may  serve  to  evade  the 
jurisdiction  of  the  judge,  and  which  he  is  not  allowed  to  do  after 
he  has  pleaded,  for  he  is  thereby  considered  to  have  submitted 
himself  to  the  jurisdiction.  L  pen.  D.  jtmsdict.  l.  80.  D.  de 
Judiciic. 

§  1.  Objection  or  exception  is  an  opposition  on  the  part  of  the 
defendent  to  the  claim  of  the  plaintiff;  either  to  the  jurisdiction 
of  the  judge,  or  for  extension  of  time,  or  dismissal  of  the  case. 
§  8.  Initit  de  exceptionib.    Whence  it  is  to  be  understood  thdt 
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the  same  are  of  three  kinds :  declinatory ,  dilatory,  and  peremp- 
tory (a). 

§  2.  A  Declinatory  exception  is  where  anyone  objects  to  the 
jurisdiction  of  the  judge,  before  whom  he  has  been  improperly 
cited,  in  order  to  be  referred  to  his  own  daily  judge ;  which  takes 
place  in  all  cases  where  anyone  has  been  summoned  before  a 
judge  under  whose  jurisdiction  he  does  not  come.  L  ult.  D,  de 
juriidict.  junct.  L  2.  D.  si  quis  in  jui  vocat.  nan  ierit,  of  which  we 
have  sufficiently  treated  already. 

§  3.  Under  declinatory  exception  the  objection  to  the  person 
of  the  judge  by  way  of  recusing  him  was  also  included.  Z.  16.  ot 
auth.  seqq.  Cod.  de  Jud,  But  since,  among  us^  the  Court  is 
composed  of  several  judges,  it  is  indeed  allowable  to  recuse  a 
member  of  the  Court  on  the  ground  of  enmity,  relationship,  or 
other  reasons,  but  not  to  recuse  the  whole  tribunal,  in  order 
altogether  to  evade  it.  See  Merul.  prax.  dv.  lib,  4.  tit.  40.  cap.  4. 
Damhoud.  prax.  civ.  cap.  125.  Wieland.  pract.  civ.  tit.  5.  cap.  6. 
Andr.  Gail.  lib.  1.  obs.  88.  num.  1.  2.  8. 

§  4.  Dilatory  exception  is  the  request  of  time  and  day  of 
deliberation,  by  which  the  case  is  postponed  and  extended,  which 
may  in  the  discretion  of  the  judge  be  granted  for  various  reasons, 
as  we  have  already  mentioned. 

§  5.  Under  which  is  also  included  exception  against  short 
service,  leave  or  feast  days,  upon  which  anyone  has  been  sum- 
moned to  appear  in  law.  cap.  1.  de  judic.  in  clement.  I.  2.  D.  n 
quis  in  jus  vocat.  non  ierit.  I.  fin.  Cod.  de  feriis.  For  if  anyone 
has  in  the  towns  or  villages  not  been  smnmoned  three  days 
previously,  and  in  the  Court  at  least  fourteen  days  are  given. 
Ampliation  of  the  Instru^ction,  art.  9.  Ordonn.  op  *t  stuk  ran  de 
justitie  in  the  towns  and  in  the  country,  art.  1.  he  may  raise 
objection  thereto  that  he  has  been  summoned  too  short  a  time 
before  the  day,  and  time  wiU  be  granted  him  until  the  follow- 
ing Courtday.  See  Merul.  prax.  civ.  lib.  4.  tit.  40.  cap.  11. 
num.  2. 

§  6.  But  concerning  feast  and  holidays,  if  anyone  has  been 
summoned  on  a  feast-day  or  holiday  when  no  judicial  business  is 

(a)  See  the  Sketch  of  the  man,  of  proced,  jt,  51-55,  and  YromaQB  de  /or, 
comp,  p,  222,  et  seq. 


\ 
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done,  the  summons  will  not  thereby  be  void,  but  be  of  itself 
extended  until  the  next  following  Courtday.  DD.  ad  L  1.  Cod. 
de  offic.  civ.  jvd.  See  also  Instruction  of  the  Court,  art.  50. 
Damhoud.  prax.  civ,  cap.  60.  num.  7.  Wieland.  pract  dv.  tit.  2. 
cap.  8.  num.  6,  6,  7.  Merul*  prax.  civ.  lib.  4.  tit.  24.  cap.  14. 
num.  12.  PecG.  van  besetten,  cap.  10.  num.  1,  %  and  my  note 
thereon.     Christin.  vol,  2.  deds.  151.  num.  11. 

§  7.  From  those,  who  summon  us  not  in  their  own  name,  but 
proceed  at  law  for  or  on  behalf  of  another,  we  may  before 
pleading  demand  proof  of  their  capacity  and  right,  upon  which 
they  seek  to  found  their  claim.  See  Damhoud.  prax.  civ.  cap.  97* 
dt  cap.  182.  d;  188.  Merul.  prax.  civ.  lib.  4.  Ut.  40.  cap.  7.  8. 
Against  him  who  founds  his  claim  upon  a  right  which  he  has 
bought,  we  may  before  pleading,  request  a  declaration  of  what  he 
paid  for  it,  in  order  that  we  may  decide  whether  we  will  take  oyer 
the  purchase  {naa>Bten). 

§  8.  Some  have  also  wished  to  establish  that  they  before 
answering  are  entitled  to  have  delivery  and  copy  of  the  power  by 
virtue  of  which  the  attorney  conducts  the  case  for  his  principal. 
arg.  I.  24.  Cod.  de  probat.  But  thereby,  especially  in  the  towns 
and  in  the  country,  the  case  is  not  delayed  or  postponed,  pro- 
vided the  attorney  promises  to  hand  over  the  same  by  the  first 
opportunity,  and  takes  the  case  upon  himself  at  his  own  risk 
and  as  his  own,  as  we  have  more  fully  stated  in  Chapter  VI. 
§7. 

§  9.  But  if  the  plaintiff  be  a  stranger,  having  no  property 
within  the  jurisdiction  of  the  judge  before  whom  the  case  has 
been  brought,  the  defendant  may  request  security  for  costs  *  and 
for  that  which  the  defendant  may  claim  from  the  plaintiff  by 
reconyention,  that  is  counterclaim,!  out  of  which  he  may,  if 
successful,  satisfy  himself;  and  farther  (he  may  request)  domi- 


*{WUham  vs.  Venahles,  1  Menz. 
291.  DunUve  vs.  Harrington^  1 
Menz.  292.  Holyoke  vs.  Laing,  3 
Menz.  396.  By  an  vs.  Ahrams,  Buch. 
Bep.  1873,  p.  93.  Sieytler  vs.  Tonkin, 
Bnch.  Eep.  1876,  p.  241.  Van 
Blerk  vs.  Bollins  &  Holder y  Kotze's 
Bep.  p.  128.— Tb.] 


t  [Not  merely  may  the  defendant 
demand  security  for  his  costs  in  con- 
vention, but  also  for  what  he  has  to 
claim  in  reconvention.  Vid,  y.  d. 
Linden,  jud,  pract.  vol.  1.  bk.  2.  ch.  4. 
§  4.  Morula,  manier  vanproced,  bk. 
4.  tit.  41.  ch.  1.  §1.  Voet2.  8.  1. 
Supr.  Our.  Transvaal  deds,  in  Taylor 
yst  Merrington^  4  July,  1885.— Tb.] 


458         OP   EXCEPTIONS,  THAT   IS   OBJECTION,  ETC.      [BK.V. 

eUium  cttandi,  that  i^  the  pointing  out  of  a  certain  place  under 
the  said  jorisdiction  where  aU  citations  and  legal  demands  may 
be  served  upon  him.  auth.  generaliter  Cod,  de  Episc.  et  Cler. 
junct  Nov.  112.  cap.  8.  Cod.  de  his  qui  accus.  non  pose.  ChristuL 
ad  leg.  Mechlin,  eit.  7.  art.  19.  Marant.  proa.  aur.  part.  6.  de 
iatisdat.  octavo  menibro  judidi.  num.  16.  Horat.  Garpan.  ad 
Statut.  Mediolan.  part.  1.  cap.  44.  num.  11. 

§  10.  Except  where  he  can  find  no  securitji  in  which  case  he 
may  be  admitted  under  caution  juratoir,  that  is  upon  his  oath 
to  satisfy  the  same.  d.  auth.  generaliter.  Cod.  de  Episc,  et  Clef. 
See  Pyrrh.  Maur.  tract,  de  fide  jussorib.  1.  part,  princ.  8.  sect, 
praelud.  cap.  26.  alias  84,  num.  21.  Andr.  Gail.  Ub.  2.  ohs.  47. 
num.  8.* 

§  11.  If  anyone  has  been  cited  to  answer  in  a  matter  for 
which  another  person  is  again  responsible  to  him,  as  in  cases  of 
freeing  and  warranty,  the  defendant  may  likewise  before  answering 
request  time  in  order  to  seek  his  redress  or  guaranty  from  such 
person,  and  the  first  suit  must  meanwhile  be  suspended,  until  the 
case  of  the  guaranty  or  warranty  has  been  settled ;  bnt  a  simple 
standing  good  or  indemnity  cannot  delay  the  first  suit,  which 
must  proceed  unhindered.  See  Papegay,  pag.  mtAi,  89.  Dam- 
houd.  prax.  civ.  cap.  134. 

§  12.  Formerly  the  plaintiff  had,  before  the  plea  and  com- 
pletion of  the  case,  to  swear  that  he  had  instituted  his  case  bond 
fide  and  trusting  to  his  good  right,  without  desiring  to  harass  his 
adversary  thereby.  I.  2.  <£  tot  tit.  Cod.  d£  jure  jurand.  propter 
calumniam  dando.  But  this  practice  is  rarely  followed  by  us. 
See  Merul.  prax.  civ.  lib.  4.  tit.  44.  cap.  1.  et  seq. 

§  18.  Peremptory  exceptions  are  objections  on  the  part  of  the 
defendant  by  which  the  entire  case  is  put  an  end  to,  §  8,  9. 
Instit.  de  except,  whether  the  same  are  founded  in  fact  or  in  law, 
as  for  instance  the  exception  of  fear  (vare),  fraud  or  covin,t  non 
numerata  pecunia,  of  payment,  noTation,  discharge  and  the  like. 
See  Merul.  prax.  dv.  lib.  4.  tit.  40.  cap.  18,  14. 

§  14.  Hereunder  is  included  the  exception  of  error  in  calcu- 
lating {error  in  calcido) ;  which  may  at  all  times  be  propounded, 

*  [Add.  V.  d.  Linden,  Jud.  prod.         f  [Cf.  Voet.  4,  tits.  2  ft  3.— Tb.] 
hk.  2.  c^.  4.  5  4.— Tb.] 


^ 
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accordiDg  to  the  general  role  that  error  in  calculation  is  no 
payment;  which  must  be  understood  of  accounts  which  consist 
in  forma  and  can  be  recalculated,  and  the  recalculation  of  which 
has  not  been  renounced  by  agreement.  L  unie.  Cod.  de  errore 
calculi,  junct*  1, 2.  Cod,  de  rgudic.  See  Mascard.  de  probaU  voL  1« 
concku.  268.  num.  24  et  $eqq. 

§  15.  Peremptory  exceptions  must,  moreoveri  always  be  made 
at  the  same  time  as  the  answer  to  the  claim,  with  this  clause, 
"  that  it  shall  not  be  admitted  finally  and  ordinarily/'  &c.  But 
declinatory  and  dilatory  exceptions  must  be  made  before  the  plea 
and  completion  of  the  case.  L  16.  Cod.  de  judic.  DD.  ad.  I.  57. 
D.  de  re  judic.  1. 12.  Cod.  de  except.  1. 19.  Cod.  de  probat.  Marant. 
de  exceptionib.  part.  6.  num.  7.  8.  dt  9.  and  the  one  before  the 
other ;  for  if  the  defendant  only  makes  dilatory  exceptions,  and 
only  asks  time  without  proteetationf  that  is  saving  his  further 
right  (which  is  generally  added  in  these  words,  before  pleading  to 
except,  or  make  any  othdr  request),  or  otherwise  simply  pleads  to 
the  claim,  it  will  be  considered  that  he  has  thereby  submitted  to 
the  jurisdiction  of  the  judge,  and  he  will  be  estopped  from  making 
declinatory  or  dilatory  exception.  See  Merul.  prax.  civ.  lib.  4. 
tit.  40.  cap.  1.  num.  1.  Damhoud.  prax.  dv.  cap,  120.  num.  4. 
Wieland.  tit.  5.  cap.  1.  Masuerii.  prax.  tit.  de  except.  9. 
nwm.  8* 

§  16.  Of  these  there  are  three  kinds  by  which  we  may  persist, 
that  is  expect  judgment  thereon,  before  proceeding  with  the 
instituted  suit,  to  wit,  renvoy,  that  is  declinatory  exception  to 
the  jurisdiction,  and  being  referred  to  one's  daily  judge ;  Utis^ 
pendentis,  that  is  that  the  same  case  is  already  pending  before 
another  judge ;  and  litisjinitae,  that  is  that  the  case  has  already 
been  decided  by  a  previous  judgment:  under  which  are  also 
included  exceptions  of  transaction,  that  is  agreement  and  accord ; 
and  award  of  arbitrators,  proved  either  by  a  public  instrument  or 
writing  inter  partes ;  for  which  purpose  conclusion  is  usually 
made  that  it  be  declared  inadmissible,  and  absolution  from  the 
instance  granted.  [Item,  exception  of  acquiescence  and  homolo- 
gation of  the  judgment  in  question,  which  is  propounded  against 
him  who  wishes  to  appear  in  appeal  from  the  decision  of  an 
inferior  judge,  and  has  nevertheless  approved  and  recognised  the 
said  decision  by  evident  signs  and  acts,  and  is  accordingly  con- 
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sidered  to  be  deprived  of  his  appeal  (b),]  LitispenderUUf  by 
which  the  defendant  is  rendered  subject  to  the  Courts  is  under* 
stood  to  take  place,  as  soon  as  the  summons  has  been  properly 
made,  together  with  copy  of  the  claim,  for  which  purpose  the 
Court  will  deem  the  service  of  the  writ  sufficient,  by  which  it  is 
considered  that  the  defendant  has  thereby  been  sufficiently  cited 
and  the  suit  made  pending  in  the  Court,  cap,  2.  ut  lite  pendente 
nihil  innovetar.  In  Clenientin,  d  cap.  praepomistu  19.  extr.  de 
faro  compet.  Joan.  Papon,  lib.  7.  tit.  8.  arrest.  1.  See  also  Con- 
sult. &  Advys.  vol.  3.  (Rotterdajn)  cons.  826.  And  in  some  towns 
there  are  statutes  that  even  a  simple  summons  before  a  justice  of 
the  peace  makes  the  case  pending  there.  See  Ampliation  of  the 
176  Burgerlyke  Keur  of  the  town  of  Leyden,  art.  1.  See  also 
Merul.  prax.  dv.  lib.  4.  tit.  24.  cap.  11  (c).  Which  is  to  be 
understood  of  the  defendant  who  is  thereby  rendered  subject  to 
the  Court,  but  not  of  the  plaintiff,  who  may  always  before  plea 
by  the  defendant,  withdraw  the  case  commenced  by  him,  and 
abandon  the  same,  or  institute  it  before  some  other  competent 
judge,  as  has  been  observed,  ante,  BL  V.  ch.  III.  §  8.  All  other 
exceptions,  both  dilatory  and  peremptory^  may  indeed  be  pro* 
pounded,  and  a  decision  be  first  prayed  thereon,  but  notwith- 


(()  See  Grot.  Introd.  hk.  3.  ch.  9.  §5. 
art.  21.  of  the  ordinance  and  manner 
of  procedure  in  tlie  towns  and  in  the 
country f  andpoatt  Bh,  V,  ch,  25.  n.  1. 
It  is  indeed  true  that  relief  may  be 
granted  against  the  lapse  of  the 
fatalia  in  the  case  mentioned  in  the 
note  there,  but  not  against  the 
peremptory  exception  of  homologa- 
tion and  acqoieeoenoe.  Vid»  Voet 
in  Comment,  ad  Pandect,  tit,  de 
appelUU.  num.  2. 

(c)  The  contrary  of  the  view  ex- 
pressed by  the  Author,  would  seem 
to  me  better  founded  and  to  be  the 
more  readily  adopted,  for  it  is  well 
known,  and  inter  alia  appears  from 
the  I.  12,  13  &  14.  Bigeator,  de  except 
tione  rei  judicatae,  and  also  from 
Grot.  Introd,  hh,  3.  ch,  49.  §  2.  that 
in  the  exception  litis  pendentis  these 
thin^  must  concur:  Ist^  that  be- 


tween the  same  persons ;  2nd,  in  the 
sam^  case ;  3rd,  and  before  another 
judge  litis  contestaiio  has  taken  place. 
When  the  I,  30.  />.  de  judic,  applies, 
uhi  acceptum  semel  est  judiciwm  ibi  et 
finem  accipere  dehetf  accipiiur  enim 
judicium  per  litiscontestationem.  Vid, 
Sande  decis,  I,  1.  t,  7.  def,  1.  Now 
litiscontestatio  is  certainly  something 
more  than  prcevention  and  citation 
which  bear  no  analogy  to  contract, 
and  means  therefore  nothing  more 
than  the  answer  of  the  defendant  [or 
the  dosing  of  the  pleadings.— >Tb.] 
See  Merulae  man.  van  proced.  lib,  4. 
tit.  4.  c.  1.  $  223.  junct.  tit.  40.  cap. 
8.  n.  14.  Whence  it  follows  that  a 
simple  citation  does  not  produce 
litispendentia  as  van  Leeuwen  thinks. 
Coiif,  porro  acutiss.  A.  Vinn.  sdectar, 
Jur,  quaestion.  lib,  1.  cop.  6. 


i 
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standing  the  same,  a  plea  should  be  filed  apon  the  case  itself. 
See  the  Ordon.  op  H  stuk  van  de  jtistitie  within  the  towns  and  in 
the  country,  art.  IS.  Instruct,  of  the  Court  of  Holland,  art.  88. 
Ampliat.  art.  2.  See  more  fully  hereon  Damhoud.  prax.  civ. 
cap.  28.  et  seq.  Merul.  pra^.  civ.  lib.  4.  tit,  40.  cap.  1.  2.  8. 
et  seq.     Wieland.  pract.  civ.  tit.  4.  cap.  B.  et  seq.  (d). 

{d)  Add.  ffuber.  Heed.  Eechtagd.  Bk.  V.  cA.  11.  et  Zanger.  de  Exception. 


CHAPTER   XVIII. 


OP   EBOONVENnON   OB  OOUNTEEOLAIM. 


Sect. 

1.  Eeconydntion  defined. 

2.  At  what  time  it  must  be  made. 

3.  How  it  differs  from  compensa- 

tion. 


Sect. 

4.  In  what  cases  reconyention  can, 

and  cannot,  be  made. 

5.  Whether  a   fresh  sammons  ib 

necessary. 

6.  How  it  is  completed. 


§  1.  Reconvention^  or  counterclaimy  is  likewise  a  kind  of 
exception  or  objection  against  the  claim  of  the  plaintiff,  whereby 
what  is  claimed  is,  as  it  were,  destroyed  and  set  off  by  that  which 
the  defendant  in  his  turn  has  to  claim  from  the  plaintiff.  Novell, 
96.  cap,  2.  §  Sandmus,  &  Novell,  123.  cap,  25.  As  if  any  one 
were  to  claim  twenty  from  me,  and  I  again  have  to  claim  fifteen 
or  twenty  of  the  same  kind  from  him,  I  must  make  a  claim  in 
reconyention  against  him  before  pleading,  in  order  that  the  two 
claims  may  be  disposed  of  at  the  same  time. 

§  2.  Wherefore  reconvention  must  be  made  before  plea.*  For 
if  it  be  made  after  plea,  it  will  indeed  render  the  plaintiff  in  the 
claim  in  reconvention  subject  to  the  judge,  but  cannot  postpone 
the  first  suit  instituted  (by  the  plaintiff),  which  has  precedence 
in  the  proceedings,  as  has  been  pointed  out,  ante,  chap.  viii.  §  6. 
See  also  Damhoud.  prax,  civ,  cap,  141.  num.  1,  2.  Andr.  GaU. 
de  pace  public,  cap,  12.     Wurmser,  pract,  lib,  1.  tit.  12.  obs.  4. 

§  8.  Reconvention  differs  from  compensation  or  right  of  set-off 
in  this,  that  what  is  brought  in  compensation  must  clearly  appear 
to  be  of  the  same  sort,  quality,  and  nature  with  that  against 


*  [Van  der  Linden,  p.  417  (Henry's 
Translation),  is  to  the  like  effect. 
The  practice  in  South  Africa,  how- 
ever, is  for  the  defendant  to  make 


claim  in  reconyention  after  plea  or 
answer  to  the  plaintiffs  claim  or 
declaration  in  convention. — ^Tb.] 
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which  it  is  set-off,  so  that  there  is  not  the  slightest  difference 
between  them,  in  order  that  the  debt  may  be  actually  wiped  out 
thereby.  Z.  1.  L  4.  Cod,  de  compensat.  and  this  not  only  in  every 
stage  of  the  suit.  L  8.  D.  eod.  but  even  after  judgment  may  it  be 
set-off  against  the  execution.*  L  2.  Cod,  de  Compensat.  See  Grot. 
Introd.  bk.  8.  ch.  40.  Andr.  Gail.  lib.  2.  obs.  17.  But  reconvention 
also  takes  place  in  cases  that  are  unequal,  and  in  which  it  is  not 
so  clear  that  compensation  can  take  place,  but  a  judgment  is 
needed  for  the  purpose. 

§  4.  Such,  however,  that  the  reconvention  concerning  the  mode 
of  suing  must  be  of  the  same  kind,  so  that  it  may  take  its  course 
with  the  suit  commenced  (by  the  plaintiff).  As  has  also  been 
pointed  out  in  Chapter  YIII.,  that  it  cannot  take  place  in  order 
to  delay  a  claim  for  provisional  sentence  {Namptiasement  or 
HandvvUing),  unless  the  reconvention  is  of  such  a  nature'  that 
thereby  a  similar  claim  for  provision,  NampUeeement  or  Hand- 
wUingf  can  be  made.  arg.  I.  8.  Cod.  de  compensat.  (a). 

For  the  same  reason  reconvention  has  also  no  place  in  posses- 
sory cases,  and  in  cases  where  the  right  of  possession  is  sought 
by  a  provisional  judgment ;  for  in  such  cases  the  proceedings 
take  place  summarily  and  provisionally,  and  cannot  be  delayed  by 
any  other  ordinary  matters.  As  has  also  been  observed  by 
Damhoud.  prax.  dv.  cap.  141.  num.  9.  11.  d  16.  unless  the 
defendant  on  his  side  likewise  advances  a  similar  claim,  which 
we  term  doubling  the  interdict,  which  is  almost  the  same  as  recon- 


*  [Trustee  of  van  Niekerk  vs. 
Tiran,  1  Juta.  368.— Tb.] 

(a)  See  the  note  to  Chap.  Yin.  $  9. 
ante,  and  also  fiosbach.  prax,  civ,  tit, 
46,  and  the  ooimsellor  Huber,  Heed. 
Begtsgel,  hk,  4.  ch,  30.  on  reconvention 
§  3-7.  where  inter  alia  he  says  '*  In 
any  case  what  I  have  said  is  dear, 
that  if  the  judge  finding  the  convene 
tion  dear  so  that  it  can  be  dLspoeed 
of,  and  the  reconvention  involved  in 
nnoertain  facts,  he  may  at  once 
dedde  in  convention  leaving  the  re- 
convention  to  be  proved,  which  will 
also  be  carried  into  effect  although 
the  contention  may  have  been  ap- 
pealed from."    Art.  24  of  Ch.  8  of 


the  Ordonn,  of  this  Town,  uiukr  A. 
1779,  also  provides :  **  And  the  case 
both  in  convention  and  reconvention 
shall  be  completed  at  the  same  time, 
argued  and  disposed  of,  except  where 
the  reconvention  shall  be  found  to  be 
altiorie  indagtnis,  in  which  case  the 
magistrates  {Schepenefij  shall  dispose 
thereof  as  may  be  proper."  It  must 
further  be  also  observed  that  recon- 
vention after  litieconteataiio  and  in 
appeal,  although  in  strict  law  inad- 
missible, as  has  been  mentioned  in 
its  proper  place  (ante,  ch,  8),  will  be 
allowed  imder  benefit  of  request  civil. 
See  Morula,  Man,  van  proced,  lib,  4. 
tit  43.  cap,  1.  <&  2.  ibiq,  in  not. 
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vention.     See  Willem  de  Groot.  Introd.  to  Dutch  jimdia,  ci.  L 
ch.  9.  num.  28.    Papegay,  p.  116. 

§  6.  In  making  reconvention ^  no  special  citation  is  necesar. 
according  to  our  practice^  but  it  may  actnidlj  be  made  it  *h 
time.  See  the  Papegay,  p.  28,  which  is,  however,  difoeii; 
understood  by  others.  See  Damhoud.  d.  cap,  141.  in  pr.  Jiiz 
Faber.  ad  auth.  et  consequenter.  Cod.  de  Sentent.  et  inUriont* 

§  6.  The  mode  of  proceeding  in  the  completion  of  a  ctse  ir 
reconvention  is  as  follows :  the  plaintiff  haying  made  his  d&iz. 
the  defendant  likewise  makes  his  claim  in  reconvention,  and  c 
the  same  time  answers  the  plaintiff's  claim,  with  this  condnaci. 
''  making  claim  in  reconvention  concludes,  &c.,  and  answering  t 
convention  concludes,  &c."  Whereon  the  plaintiff,  besides  B 
replication,  must  also  plead  (to  the  claim  in  reconvention),  or  tke 
defendant  wiU  be  delayed  in  saying  anything  up<ui  the  claim  6i^ 
made,  which  must  meanwhile  stand  still  until  answer  has  bees 
made  to  the  claim  in  reconvention ;  which  having  been  doDf , 
both  claims  are  concluded  at  the  same  time,  and  the  plaintiff  is 
convention  will  have  the  reply  in  the  case  in  reconvention.  So 
likewise^  in  giving  sentence,  the  judgment  is  pronounced  sepi- 
rately  in  both  cases,  doing  justice  first  in  convention,  condemnfdCi 
and  in  reconvention,  &c.  (6). 

See  further  on  this  subject  Damhoud.  prax.  civ.  cap.  141- 
Merul.  pract.  civ.  lib.  4.  tit.  48.  Wurmser.  prax.  lib.  1.  tit.  U 
per  tot.    Durandi  Speculum,  tit.  de  reconventione. 

(&)  See  Van  Alphen  Papegay,  vol.  L  p.  m.  38.  and  Supjd.  to  the  FapjV* 
vol.  1.  pag.  80  et  teg. 
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§  1.  The  defendant  coming  prepared  to  answer  the  plaintiflF's 
claim  in  the  principal  case,  the  suit  really  takes  its  commencement 
with  the  completion  and  conclusion   in  the  case.    L  16.  D.  rem 
ratam  haberi  arg.  I  unic.   Cod,  de  litisayntestat.      Gail.  lib.  1. 
obs.  74.  (a),  consisting  of  the  claim  and  replication  of  the  plaintiff, 
and  the  plea  and  rejoinder  of  the  defendant ;  otherwise  termed 
litiscontestation  after  which  the  conclusions  and  pleadings  cannot 
be  amended  except  with  the  consent  of  the  litigating  parties. 
Haiim.   Pist.   lib.  4.  qiiaest.   22.     See    further   Joan  si  Sande. 
lib.  1.  tit.  4.  drjin.  2.     Which  amendment  may  be  prayed  by  way 
of  restitution  and  relief  against  the  omission  or  neglect  by  means 
of  request  civil,  that  is  a  petition  to  the  Supreme  Government,  or 
also  by  request  injitdicio,  that  is  request  to  the  same  judge  before 
whom  the  case  is  pending,  if  the  neglect  be  trifling.  Which  having 
been  asked  and  obtained,  the  other  party  wiU  be  entitled  (at  least 
it  is  granted  upon  such  condition)  to  do  likewise  if  he  chooses. 
The  conclusions  of  claims  are  various,  but  may  chiefly  be  reduced 
to  the  following  cases. 

§  2.  In  Rauicactie,  that  is  in  the  first  instance,*^  if  the  case  be 
to  obtain  payment  of  a  certain  sum,  the  claim  is  framed  as 
follows :  ''  That  the  defendant  shall  be  condemned  to  pay  to  the 
plaintiff  the  sum  of  &c.,  more  fully  set  forth  in  the  writ  together 
with  the  costs."  But  in  the  towns  and  in  the  country,  where  no 
written  summons  is  necessaiy  the  claim  is  thus  worded,  ^'A.  as 
authorized  agent  of  B.  plaintiff,  against  C.  defendant,  to  obtain 
payment  of  the  sum  of  &c.,  arising  from  &c.,  and  prays  (concludes) 
for  condemnation  of  the  same  together  with  the  costs,  or  for  other 
relief  &c.** 

§  8.  If  the  debt  sufficiently  appear  from  a  document  upon 
which  provision  or  provisional  sentence  can  be  granted,  it  is  usual 
to  add  **  and  by  provision  of  nmnptissevient,'^  or  if  the  debt  appear 
from  the  handwriting  of  the  defendant  the  conclusion  is  framed 
as  follows  ''  to  admit  or  deny  the  debt,  to  be  cast  in  the  costs, 
and  by  provision  of  namptissement." 

§  4.  And  if  it  be  the  heir  of  one  who  has  given  the  obligation, 

(a)  See  Menil.  Uh,  4.  tit.  42.  caj).  1.  tence.     Cf.  I'y^ra,  §  3.  and  v.  d.  Lin- 

♦  [Rauwactie^&n    action    in    the  den,  Jud,  Prad.  hk.  2.  ch.  6.  §J  2- 

first  instance  whether  in  a  principal  14.— Tr.] 
case  or  by  way  of  provisional  sen* 
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the  conclasion  is  ''to  admit  or  deny,  at  least  bonamfdem  agnos^ 
cendo,'*  that  is  to  admit  in  good  faith,  ''  or  that  he  admit  or  deny 
the  effect  of  the  obligation  and  the  consequences  thereof."  See 
Joan  a  Sande.  lib.  1.  tit.  8.  defin.  1.  Jin.  I  have  said  with  the 
costs,  for  these  are  not  given  where  they  are  not  asked,  which 
must  be  understood  of  judicial  costs.  Otherwise  if  any  loss  or 
damage  has  been  sustained  in  the  case,  or  will  be  suffered  through 
nonperformance,  we  must  add  the  words  "  with  the  costs,  damage 
and  interest,  already  incurred  or  yet  to  be  incurred.**  Likewise 
if  the  principal  €um  is  claimed  without  making  any  mention  of 
interest,  the  latter  will  not  be  allowed,  although  the  judge  may 
allow  the  interest  by  reason  of  the  following  salutary  clause,  for 
the  omission  not  to  claim  it  is  considered  not  to  be  intentional. 
arg.  l.  42.  D.  de  Rejtuiicat.  junct.  §  82.  Instit.  de  Actionib.  *'orfor 
such  other  relief*'  is  the  salutary  clause  whereby  the  judge  has 
power  to  supply  what  belongs  to  the  case  but  has  not  been  inserted 
in  the  claim.  As  to  the  practice  hereon,  see  Andr.  Gail.  lib.  1. 
obs.  61.  num.  11.  &  Damhoud.  prax.  dvil.  109.  Merul.  prax. 
lib.  4.  tit.  87.  cap.  2.  num.  21. 

§  5.  If  any  property  has  been  mortgaged  for  the  <}ebt  or  has 
been  arrested  and  attached  for  the  same,  the  clause  is  added  ''  that 
further  the  mortgage  mentioned  in  the  obligation  or  otherwise 
the  property  arrested  shall  be  declared  liable  and  executable  for 
the  same." 

§  6.  In  cases  of  reivindication,  that  is  in  order  to  obtain  the 
ownership  of  anything  imjustly  possessed  by  another,  the  plaintiff 
shapes  his  conclusion  as  follows,  **  that  the  defendant  shall  be 
condemned  to  deliver  up  and  remove  his  hands  from  &;c.,  and  to 
let  the  plaintiff  obtain  it  as  his  own  free  property.  And  also  to 
restore  to  the  plaintiff  all  the  fruits  and  profits,  which  the 
defendant  has  enjoyed  therefrom,  or  might  have  enjoyed  during 
his  wrongful  possession  until  the  actual  delivery  up,  together 
with  costs,  damage  and  interest." 

And  if  any  provisional  request  is  made,  whether  to  obtain, 
retain,  or  recover  the  possession  which  we  have  lost,  by  means 
of  complainct,  maintenue  or  spoliation,  the  conclusion  is  framed 
as  follows : 

§  7.  In  Complainct.  "  That  by  judgment  of  the  Court  the 
return  directed  to  be  made  by  the  commissioner  may  be  well  and 

H  H  2  \ 
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i\---- 


duly  approved,  ratified,  and  declared  effectual^  and  tb$t 
ingly  the  plaintiff  may  be  maintained,  confirmed,  and  strengtkrr: 
in  his  lawful  possession  vel  quasi,  and  the  defendant  be  c:i- 
demned  to  make  compensation  for  all  costs  and  damage  bj  lascz 
of  any  hindrance,  molestation,  and  interference  with  such  pos^s- 
sion,  and  that  he  be  interdicted  from  doing  the  like  in  future,  td 
fmi.her  that  the  plaintiff  be  entrusted  with  the  possession  qli:: 
security." 

§  8.  In  Maintenue.  "  That  the  plaintiff  may  by  sentence:/ 
the  Court  be  confirmed  and  strengthened  in  his  lawfdl  possessicn 
vel  qtuisi "  and  further  as  in  the  case  of  complaincU 

In  cases  of  Spoliation  as  follows :  ''  That  the  defendant  shsU 
be  condemned  to  restore  and  reinstate  the  plaintiff*  in  the  pos^s- 
flion  of  Ac,  together  with  everything  upon  or  in  the  propertj'  «t 
the  time  the  defendant  spoliated  the  plaintiff  thereof,  and  likewise 
all  loss  and  injury  sustained  and  suffered  by  the  plaintiff  therebr, 
which  he  will  estimate  upon  oath,  and  that  by  provisioiitl 
judgment  the  plaintiff  may  be  restored  in  the  possession  of  the 
said  property/' 

§  9.  In  cases  of  arreBt  on  property  "for  confirmation  of  the 
said  arrest  and  that  the  defendant  shall  be  condemned  (to  satis^i 
the  plaintiff  &c.,  and  the  property  arrested  be  declared  chaigeaUe 
and  executable  for  the  same/' 

§  10.  In  cases  where  on  account  of  some  new  thing  done  {nm 
operis  mmciatio)  proceedings  are  had  by  Interdict  and  injnnctiaD 
''  to  obey  and  observe  the  penal  interdict,"  if  anything  has  b^n 
done  to  the  contrary  and  further  concluding  with  the  reasons  &c., 
"that  the  penal  interdict  shall  be   declared  well  and   tiglitlj 
granted  and  .have  full  effect,  and  that  accordingly  the  defenduit 
shall  be  condemned  to  keep  his  hands  firom  &c.,  and  to  demolish 
and  remove  the  buildings  commenced  by  him  and  to  restore  the 
thing  to  the  same  state  it  was  in  before  the  said  building,  and  to 
pay  all  costs,  damage  and  interest  sustained  and  suffered  by  the 
applicant  on  account  thereof,  subject  to  taxation  by  the  said 
court  &c."     For  which  purpose  a  certain  day  is  usually  fixed, 
which,  if  it  be  too  far  off,  may  be  anticipated  by  the  defendant 
by  means  of  a  request  of  a  tviit  of  anticipation  (inandament  ran 
anticipatie).    And  if  in  tlie  meantime  something  has  been  done 
against  the  interdict^  which  has  been  granted,  the  conclusion  also 
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prays,  *^  that  the  defendant  shall  be  condemned  to  restore  the 
same  ante  omnia  as  being  a  wrongful  act  {Attentaat),* 

§  11.  In  cases  of  inheritance  and  division  of  estate  :  ^*  That 
the  defendant  shall  be  condemned  to  deliver  to  the  plaintiff  a 
proper  accomit  and  inventory  supported  by  oath  of  the  goods  left 
by  A.,  and  to  pay  him  thereof  &c.,  together  with  the  fruits, 
profits,  and  interest,  from  the  decease  of  the  said  A.,  until  the 
due  performance  thereof." 

§  12.  And  whenever  anyone  by  virtue  of  a  last  will,  or  where 
such  clearly  appears  from  some  other  disposition,  is  entitled 
to  an  inheritance,  he  likewise  sues  by  way  of  the  possessory 
remedy,  before  the  Supreme  Court  by  viaintenne  and  immission 
into  possession  of  the  goods,  ''  that  the  plaintiff  shall  be  confirmed 
and  protected,  and  if  need  be  put  into  possession  vel  quasi  of  &c., 
and  the  defendant  be  condemned  to  remove  all  hindrance, 
molestation,  and  obstruction  thereto,  and  that  he  be  interdicted 
from  doing  the  like  in  future,  and  further  that  he  shall  admit  or 
deny  the  testamentary  disposition  of  C.  and  the  i^laintifF  by 
provision  be  entrusted  with  the  possession." 

§  18.  So,  in  like  manner,  in  the  towns  where  the  proceeding 
is  that  the  party  be  introduced  into  the  house  of  the  deceased, 
and  for  the  person  prajdng  to  be  introduced,  the  conclusion  and 
pleading  are  the  same,  mutatis  mutandis, 

§  14.  In  action  of  purchase  ''that  the  defendant  shall  admit 
or  deny  the  bill  of  sale,  and  further  be  condemned  by  means  of 
provision  of  namptissement  to  pay  the  purchase  price  promised 
thereby." 

To  have  delivery  of  merchandise : — **  To  admit  or  deny  the 
letters  or  contract  of  sale,  and  further  that  the  defendant  shall  be 
condemned  to  deliver  to  the  plaintiff  and  pay  the  costs,  damage, 
and  interest  caused  by  the  non-delivery  making  claim  for  costs, 
&c." 

§  15.  In  case  of  Retraction,  '*  That  the  plaintiff  may  be 
declared  to  have  a  prior  right  of  retraction  to  the  defendant  and 
accordingly  entitled  to  the  retraction  of  all  such  lands  &c.,  and 
whatever  is  in  any  way  included  under  the  purchase,  and  con- 

*  [Atieni<Ua^A.ciB  done  {daddy ^  te^itoten  jM)enaaZ,  see  Van  der  Linden , 
hhtden).    As  to  Mandament  van  at-      Jvd.  pract,  hk.  2.  ch.  19.  §.  3. — ^Tr.] 
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sequently  that  the  defendant  may  be  condemned  to  withhold 
himself  therefrom  and  let  the  plaintiff  have  the  same  with  all  the 
fruits,  benefits,  and  profits  arising  since  the  making  of  retraction ; 
pro-vided  the  plaintiff  be  content  to  confirm  himself  in  everything 
to  the  conditions  of  the  purchase  and  comply  with  the  terms 
thereof  and  to  release  the  defendant  of  the  same  ;  and  moreover 
promptly  to  compensate  the  defendant  for  whatever  he  may  have 
disbursed  or  expended  on  account  of  the  said  purchase,  and  also 
to  pay  him  double  ransom  and  wine  money,  and  generally  to  do 
everything  which  according  to  law  and  custom  of  retraction  he  is 
liable  and  bound  to  do  ;  making  &c." 

§  16.  In  case  of  Guaranty :  first,  "  to  admit  or  deny  &c.,  and 
that  the  defendant  shall  be  condemned  to  warrant  the  plaintiff, 
and  to  keep  him  free  of  charges  and  damages  on  account  of  the 
suit,  demand,  and  conclusion  made  and  taken  against  him  by  A. 
on  account  thereof,  and  that  he  shall  properly  guarantee  him, 
that  he  may  peaceably  possess  and  use  the  goods  and  lands 
mentioned  in  the  said  contract,  and  shall  further  warrant  and 
defend  the  said  property,  according  to  the  tenor  of  the  said 
contract,"  &c. 

§  17.  In  cases  of  indemnification  and  discharge:  ^'That  the 
defendant  shall  be  condemned  to  indemnify  the  plaintiff  and  to 
keep  him  free  of  charges  and  loss  upon  the  demand  and  con- 
clusion, made  and  taken  against  him  by  A."  &c. 

§  18.  In  cases  of  injury  and  defamation :  ''  That  the  plaintiff 
shall  be  declared  to  have  been  injured  by  the  defendant;  and 
that  therefore  he,  the  defendant,  may  be  condemned  to  make 
honourable  and  profitable  amends  for  the  said  injury :  Honourable 
by  appearing  before  the  Court  (or  otherwise  before  the  tribunal 
where  the  case  is  pending),  in  the  presence  of  the  plaintiff,  and 
there  in  the  presence  and  hearing  of  everyone,  bare-headed  and 
upon  his  knees,  to  ask  forgiveness  of  the  justice  and  the  plaintiff 
(if  they  wish  to  be  present),  declaring  that  all  the  injurious 
words  spoken  by  the  defendant  at  such  time  and  place  were 
expressed  without  consideration  and  unjustly,  and  that  he  retracts 
the  same  and  expresses  regret  on  that  account ;  adding  thereto 
that  he  knows  or  thinks  nothing  against  the  plaintiff  but  what  is 
becoming  a  man  of  honour :  and  Profitable  that  he  shall  pay 
into  the  hands  of  the  plaintiff,  to  the  poor,  or  otherwise,  to  serve 
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where  it  shall  please  him,  an  amount  of  &c.,  he  undertaking  to 
declare  upon  oath^  that  for  a  similar  or  larger  amount  he  would 
not  suffer  a  similar  injury ;  claiming  further  the  costs." 

§  19.  In  which  cases  if  the  fiscal  joins  in  the  suit,  it  is 
concluded  that  the  defendant  '*  shall  be  arbitrarily  corrected  by 
the  Court,"  which  may  likewise  be  followed  in  the  cities.  Marant. 
prcix.  part,  6.  judid  de  inquisiU  num,  69.  et  seq.  Boss.  prax. 
criminaL  Ht.  5.  But  in  Bhineland  no  higher  penalty  than  ten 
gilders  is  imposed.  Keuren  van  Bynland,  art,  14.  See  Gail. 
lib.  1.  obs.  64,  65. 

§  20.  Next  follows  the  case  to  have  action  instituted  on  pain 
of  silence  [ante,  ch.  xi.  §  4.  n.  18.],  ex  lege  diffamari,  I,  5.  Cod.  de 
ingen,  manumiss.  <t  I,  6.  Cod,  de  remi$8,  pignor,  in  the  manner 
following :  ''  That  the  defendant  may  be  condemned  within  six 
weeks  to  institute  his  action  and  complaint  before  the  Court, 
which  he  pretends  in  anywise  to  have  against  the  impetrator  or 
plaintiff;  on  pain  of  being  ordered,  on  failure  thereof  at  the 
expiration  of  the  said  time,  to  observe  a  perpetual  silence  on 
that  account,  &c."  In  which  case  one  may  also  conclude  nega- 
tively ^*  That  the  defendant  shall  be  declared  to  have  no  right  or 
action  on  account  of  such  reports  against  the  impetrator  or 
plaintiff"  [vide  Cens.  For,  part,  2.  t,  1,  c,  19.  n,  14]. 

§  21.  In  criminal  cases  when  anyone  is  accused  of  anything 
from  which  he  wishes  to  purge  himself,  he  may  by  prevention, 
that  is  before  he  is  summoned  judicially  anywhere,  place  himself 
before  the  Court  for  the  purpose  of  purging  himself  as  follows, 
viz.  **  That  he  may  be  declared  to  be  pure,  clear,  and  innocent  of 
the  facts  alleged  against  him ;  and  that  upon  the  bailiff  of  MT 
and  all  others,  a  perpetual  silence  shall  be  imposed ;  and  tliat 
the  impetrator  may  be  provisionally  released  from  the  obligation 
of  personal  appearance,  under  liability  and  upon  promise  of 
appearing  again  at  any  time,  sub  poena  coixfeasi  et  convieti,  and  be 
allowed  to  employ  an  attorney,"  &c. 

§  22.  In  cases  of  preference  between  several  creditors  it  is 
concluded  as  follows :  ^'  That  the  plaintiff  may  be  declared  to 
have  the  preference  for  the  arrears  due  to  him  before  all  other 
creditors  of  N.  having  no  better  right  to  the  proceeds  of  the  sale 
of.  Sec.  And  in  case  he  be  not  preferred  to  them  he  trusts, 
praying  for  justice  thereupon  previously,  that  he,  the  plaintiff,  at 
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least  for  his  said  arrears^  should  be  declared  to  be  entitled  in 
concurrence  equally  with  all  other  creditors  of  the  estate." 

The  defendant's  answer  is  not  so  various,  but  consists  prin- 
cipally of  exceptions  or  defence  and  contrary  conclusion,  that  is, 
full  objection,  and  presentation,  that  is  tender. 

§  23.  Answer  by  way  of  objection  or  exception  in  which  we 
may  persist,  as  in  Renvoy,  lis-pendens  or  lis-Jinita  (of  which  we 
have  akeady  treated),  is  made  in  manner  following : 

§  24.  In  Renvoy  or  declinatory  exception,  of  which  we  have 
already  treated,  Ch.  XVII.  §  2,  supra,  for  subreption  and  obrep- 
tion,  "  That  the  plainti£f  is  not  admissible ;  and  that  the  case, 
together  with  the  parties  (saving  the  reverence  due  to  this 
Court)  shall  be  referred  to  the  Court  of  N.,  the  same  being  the 
defendant's  daily  and  competent  judge,  cum  expensisJ- 

§  25.  Otherwise  it  is  only  concluded,  "  That  he  should  be 
declared  to  be  inadmissible,  and  that  absolution  of  the  instance 
should  be  granted,  as  the  plaintiff  is  opposed  by  Us  pendens  or  Its 
Jinita  before  the  Court  of,  &c.,  or  on  account  of  submission  and 
decision  followed  thereon,  &c." 

Whereupon  it  is  concluded  by  the  plaintiff  '*  That  the  proposed 
exception  should  be  rejected,  and  that  the  defendant  may  be 
condemned  peremptorily  to  answer:"  and  both  parties  having 
persisted  therein,  and  the  suit  being  completed,  justice  is  done 
thereupon,  before  one  proceeds  further  in  the  case:  and  the 
exception  is  either  admitted,  and  the  defendant  absolved  from 
the  instance,  that  is  from  the  institution  of  the  suit;  or  the 
defendant's  exception  is  rejected  and  he  is  condemned  peremp- 
l;orily  to  answer,  notwithstanding  the  same. 

§  26.  FuU  defence  or  contrary  conclusion  is  made  as  follows, 
viz.  ''for  subreption  or  obreption,  and  therefore  inadmissible; 
and  that  the  plaintiff's  demand  and  conclusion  made  against  the 
defendant,  should  be  rejected  with  costs." 

§  27.  And  if  the  plaintiff  had  prayed  that  any  provision  should 
be  granted,  an  addition  is  to  be  made  therein,  namely,  "  That 
the  defendant  submits  that  no  provision  ought  to  be  made." 
[On  the  subject  of  provisions,  see  van  Leeuwen,  Manier  van 
Procederen,  p.  86  et  seq,] 

§  28.  And  according  to  the  practice  of  all  Courts,  the  suit  is 
completed  together,  as  well  upon  the  provision  as  upon  the 
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principal  case  itself^  by  replication  of  the  plaintiff  and  rejoinder 
of  the  defendant,  in  which  the  parties  generally  persist ;  but  in 
some  towns  and  in  the  country  a  practice  has  crept  in  through 
inexperience  of  the  pleaders,  viz.  that  the  plaintiif  only  insists 
upon  the  provision,  without  completing  the  principal  case ; 
thereby  dividing  the  pleadings  on  the  one  point  from  the  other, 
ia  order  to  compel  the  judge  by  that  means,  as  it  were,  to  do 
justice  upon  the  provision  only,  to  the  great  expense  and  incon- 
venience  of  the  litigating  parties ;  who,  in  one  and  the  same  case, 
are  under  the  obligation  of  litigating  twice,  where  the  suit  may 
be  often  decided  finally  at  once.  And  it  ought  to  be  left  only  to 
the  discretion  of  the  judge,  the  suit  being  fully  instituted,  to 
judge  whether  and  when  the  same  can  be  finally  decided,  and  to 
pronounce,  after  further  investigation,  whether  the  provision  is 
necessary  or  not,  which  has  only  been  introduced  in  case  of 
necessary  delay  and  further  investigation  of  the  case  ;  so  that  if 
the  case  consists  only  of  points  of  law  (as  frequently  happens), 
the  defendant  can  avail  himself  of  no  facts,  by  which  the  suit  can 
be  delayed:  and  the  plaintiif,  who  ought  always  to  be  ready, 
cannot  legally  reftise  to  proceed  in  the  suit,  and  can  be  compelled 
thereto,  notwithstanding  the  provision  prayed  for,  that  before  the 
defendant  files  his  answer  to  the  provisional  claim  prayed  for, 
he  (the  plaintiff)  ought  on  his  side  to  reply  to  the  defendant's 
answer,  made  merely  upon  a  contrary  conclusion,  especially  as 
there  may  be  several  points  of  the  principal  case  which  can 
oppose  the  provision,  namely, 

§  29.  I.  All  exceptions  of  payment  set  off  or  compensation, 
novation  or  division  of  debt,  and  similar  points  which  would 
entirely  dispose  of  the  suit,  so  far  as  it  can  appear  immediately 
without  further  investigation  either  by  a  public  instrument,  or 
by  the  plaintiff's  own  hand  or  otherwise,  or  that  the  case  consists 
of  points  of  law,  and  so  forth,  vide  Bebuff.  ad  constit,  reg.  tract, 
de  sent,  provision,  in  praefat  num.  122.  in  fine.  Matth.  Coler. 
de  process,  executivis,  part.  4.  cap.  1.  num.  194.  d  seqq.  dc  cap.  2. 
n.  23.  dt  seqq.  Imbert.  Instit.  forens.  lib.  1.  cap.  86.  in  verb, 
tradend.  See  also  Joan  k  Sande,  lib.  1.  tit.  8.  def.  8,  who  testifies 
that  this  practice  is  observed  everywhere. 

II.  Provision  does  not  prevail  when  the  case  consists  of  a 
transaction  containing  a  reciprocal  obligation,  upon  which  no 
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provision  can  be  demanded  against  the  one,  so  long  as  the  said 
transaction  is  denied,  and  alleged  to  be  fraudulent  on  the  other 
side,  or  that  it  has  not  been  fulfiUed,  in  order  that  the  partieB 
on  both  sides  may  avail  themselves  of  one  and  the  same  in- 
struments, vide  Matth.  Coler.  de  process,  execut  part.  4.  cap.  1. 
num.  92.  Andr.  Gail.  lib.  2.  obs.  17.  nvm.  12.  Sand.  diet,  loco: 
A  penal  interdict  admits  of  no  exception,  but  an  answer  ought 
to  be  filed  on  the  merits,  because  such  interdict  founds  juris- 
diction. 

III.  Nor  if  the  handwriting  or  instrument  be  denied,  or  if 
fraud  be  alleged  against  it,  or  if  the  causa  contained  therein  is 
denied,  or  the  cause  is  referred  to  the  oath  of  the  plaintiff,  or  if 
the  defendant  undertakes  to  prove  his  alibi,  that  is  that  he  was 
at  a  different  place  at  the  time  the  instrument  was  executed. 
Z.  14.  Cod.  de  contr.  et  commit,  stipul.  Monarc.  ad  auth.  sed  novo 
jure.  Cod.  si  cert,  petat.  et  ad  I.  18.  Cod.  de  eonstU.  pecun. 
Christin.  vol.  2.  deds.  5.  n.  9.  On  the  subject  of  these  excep- 
tions and  objections  which  may  impede  a  provision,  see  Gerard 
van  Wassenaar's  Judic.  Pract.  c.  6.  n.  17.  dt  seq.  Joan  a  Sande, 
lib.  1.  tit.  8.  dejin.  [&  Censura  Forensis,  4.  18.  4.]. 

§  30.  In  cases  concerning  possession,  that  is,  when  a  person 
litigates  provisionally  on  account  of  the  right  of  possession,  as 
in  case  of  complainct,  or  maintenu^,  or  spoliation,  ihe  answer  is 
made  in  the  following  form  : 

§  81.  In  complainct  there  are  employed  and  set  forth  in  writing 
contrary  and  infiimative  facts  and  merits  regarding  possession, 
by  which  the  defendant  maintains  a  similar  lawful  possession, 
and  therein  it  is  concluded  against  the  admission,  and  that  the 
provision  shall  be  adjudged  to  the  defendant. 

Otherwise  by  simple  infirmative  or  destructive  means,  whereby 
the  defendant  denies  having  caused  the  plaintiff  any  disturbance, 
hindrance,  or  resistance  in  his  possession ;  The  mode  of  proceed- 
ing in  such  case  may  be  seen  in  Papegay,  pag.  190  <t  seq. 

§  82.  In  m^intenue  the  interdict  is  usually  redoubled  by  way 
of  reconvention,  and  the  defendant  concludes  thus :  *'  redoubling 
the  interdict  that  he  himself  should  be  maintained,  strengthened, 
and  confirmed  in  the  possession,  vel  quasi,  dtc;*'  and  then  answered 
as  well  upon  the  convention  as  upon  the  reconvention  "  for  the 
purpose  of  not  being  admissible  and  to  have  absolution  of  the 
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demand  and  conclusion.*'  Otherwise,  only  for  the  purpose  of 
not  being  admissible  upon  the  plea  of  mrreption  and  obreption^ 
and  that  the  plaintiff's  demand  and  conclusion,  and  also  the 
provision  prayed  for,  should  be  rejected. 

§  88.  And  in  the  cities,  where  the  litigation  concerning  cases 
of  the  devolution  of  inheritance  takes  place  with  introduction 
into  the  house  of  demise,  the  same  form  is  followed  as  is  observed 
in  cases  wherein  a  person  is  put  out  of  possession  ;  and  therein 
it  is  concluded  by  the  defendant  ''  that  he  should  be  declared  to 
have  put  out  of  possession  well  and  justly,  and  therefore  that  he 
should  be  confirmed  in  the  possession,  vel  quasi,  dtc" 

§  84.  In  case  of  spoliation  *'  for  the  purpose  of  not  being 
admissible,  and  that  no  provision  is  applicable  therein.'' 

§  86.  In  cases  of  arrest  and  penal  interdict  also,  ''for  the 
purpose  of  not  being  admissible  upon  the  plea  of  surreption  and 
obreption,  and  in  an  ordinary  way  to  have  absolution  of  the 
demand,  and  conclusion  made  and  taken  against  him ;  and  that 
the  arrest  should  be  removed  without  any  costs  and  loss,  as 
being  vnrongly  effected ;  and  that  the  commands  containing  pe- 
nalty, should  provisionally  be  altered  into  simple  commands,  &c." 

Otherwise,  also  only  ''for  the  purpose  of  not  being  admissible 
upon  a  plea  of  surreption  and  obreption,  Sec.*' 

§  86.  In  cases  of  injury  reconvention  is  mostly  made,  viz. 
"  that  the  plaintiff's  demand  against  him  should  be  retorted ;  and 
therefore  that  he,  conformably  to  the  said  demand  made  against 
the  defendant,  should  be  condemned ;  and  further  for  the  purpose 
of  not  being  admissible,  and  in  an  ordinary  way  to  have  abso- 
lution of  the  demand,  &c." 

Otherwise  the  fact  is  denied  or  excused,  that  the  words  were  not 
spoken  animo  injuriandi  or  with  an  intent  to  throw  suspicion  in 
anywise  against  the  plaintiff;  and  it  is  only  concluded  "  that  he 
should  not  be  admissible,  &c." 

§  87.  A  like  conclusion  is  taken  in  cases  of  preference  by  each 
of  the  creditors,  who  means  to  have  right  of  preference  against 
the  other,  and  it  is  further  concluded  against  the  others  in  full 
defence,  that  the  other  should  not  be  admissible,  &c." 

§  88.  In  cases  where  it  is  demanded  that  an  action  should  be 
instituted  ex  lege  diffamari,  it  is  also  included  "  that  the  other 
should  not  be  admissible,  and  in  an  ordinary  way,  &c," 


476  OF   COMPLETING  THE   CASE,  [Bk.  V. 

Otherwise  'Uhe  defendant  is  willing  to  institute  his  action 
within  the  prescribed  time,  before  the  competent  judge  of  the 
plaintiff,  or  before  the  Court  at  his  option ;  "  or,  "he  denies  that 
he  uttered  any  diffamatory  words  against  the  plaintiff;  and  on 
that  account  declares  that  he  has  no  intention  of  instituting  any 
action ;  and  therefore  that  he,  the  defendant,  has  no  objection 
that  silence  should  be  imposed  on  him,  with  compensation  of 
costs.*' 

§  89.  In  cases  of  Purging  the  defendant  concludes  also,  "  that 
the  party  should  not  be  admissible ;  and  if  he  be  not  admissible, 
that  then  his  demand  and  conclusion  should  be  rejected." 

Otherwise,  "  that  the  plaintiff  on  account  of  the  crime  com- 
mitted, which  is  contained  in  the  interdict,  should  be  punished 
criminally  or  civilly,  &c."  or  "  that  he  should  be  provisionally 
put  into  close  confinement,  in  order  to  proceed  afterwards  in 
the  case  in  such  manner  as  shall  be  deemed  expedient,  &c." 

Otherwise,  merely  "  that  the  party  should  not  be  admissible; 
consenting  to  excuse  him  from  personal  appearance,  provided  he 
gives  security,  or  he  is  referred  on  that  account  to  the  discretion 
of  the  Court,  &c." 

§  40.  If  the  defendant  does  not  extend  his  defence  to  the  full 
demand,  or  only  denies  that  he  is  indebted  to  the  full  amount  of 
the  demand,  but  admits  it  in  part,  or  will  offer  something  else 
instead  thereof,  which  he  thinks  would  be  sufficient,  it  is  con- 
cluded as  follows,  viz.  "  Making  tender  he  is  satisfied,  &o.  and 
submits  that  it  ought  to  be  deemed  sufficient,  and  in  case  of 
refusal  thereof,  it  is  concluded  further  or  otherwise,  or  that  the 
party  should  not  be  admissible,  and  in  the  ordinary  way,  &c." 

And  it  is  commonly  answered  on  the  other  hand  by  the  plaintiff, 
that  the  party's  prayer  should  be  rejected,  viz.  "  Kejecting  the 
tender  as  captious  and  insufficient,  and  persisting  by  replication;" 
or  otherwise  the  tender  is  accepted  and  condemnation  thereon  is 
prayed  with  costs. 

§  41.  The  demand  and  answer  being  made  in  this  manner,  if 
by  the  answer  any  tender  be  made,  or  something  else  be  alleged 
as  a  simple  defence,  the  plaintiff  resumes  his  demand  and  alleges 
against  the  defendant  what  he  thinks  proper ;  or  otherwise  he 
persists  by  the  pleadings  and  merits  of  his  demand.  This  is 
termed  a  reply  (replication) ;  against  which  the  defendant^  if 
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anything  new  be  alleged,  may  file  his  r^oinder ;  or  otherwise  he 
may  persist  in  his  preceding  answer. 

§  42.  Further  pleas  are  not  allowed  among  us,  but  the  case  is 
therewith  considered  as  completed ;  and  thereupon  interchange 
of  the  documents  is  reciprocally  made;  and  in  the  cities  and 
country  it  is  usually  added  thereto,  that  they  reciprocally  reserve 
their  right  of  refuting  the  evidence,  and  of  strengthening  that 
evidence,  by  removing  that  refutation,  and  of  making  conclusion 
at  kw,  that  is  pleading  and  praying  judgment  thereon. 

§  43.  After  these  proceedings  the  case  is  further  pleaded 
verbally,  or  it  is  written  (if  it  consist  of  points  of  law)  in  memo- 
rials and  law  advertisements,  with  the  addition  of  all  such  letters 
and  documents  as  the  litigating  parties  think  necessary  to  support 
their  right ;  which  being  produced  in  a  list,  copies  of  such  me- 
morials and  documents  produced  on  both  sides  are  allowed  to 
each  party,  in  order  that  they  make  their  remarks  upon  them  if 
they  think  proper  :  and  it  is  likewise  concluded  at  law,  that  is, 
the  whole  suit  is  completed,  and  with  a  proper  index  is  brought 
into  the  Registrar's  office,  and  judgment  thereon  is  prayed.  See 
Meml.  lib,  4.  tit  67.  per  tot.    Papegay,  pag.  612. 

§  44.  But  if  the  case  consists  of  facts,  then  the  parties  describe 
the  same  by  libel,  answer,  replication,  and  rejoinder,  with  the 
addition  of  such  instruments  and  documents  as  are  of  use  to 
defend  the  said  case.  See  the  Ordonnantie  op  H  atuk  van  de 
Justitie  in  de  steden  en  ten  platten  lande^  art  16,  and  my  note 
thereon.  Afler  which  the  parties  may  still  produce  some  reasons 
and  as  many  law  advertisements  as  they  please,  without  giving 
notice  thereof  to  the  adverse  party ;  but  not  anything  consisting 
of  facts.  Merul.  prax.  civ.  lib.  4.  tit.  84.  cap.  8.  num.  9.  dt  ibi 
DD.  allegata  Minsing.  cent.  8.  ohs.  17.  The  common  practice 
in  law-suits  consisting  of  points  of  law  as  weU  as  of  fact,  is  as 
follows  :  First,  in  a  suit  where  the  parties  appear  upon  notice  on 
the  appointed  day,  the  demand  is  made  and  time  is  granted  to 
the  defendant  to  answer  thereon ;  such  time  having  expired^  the 
answer  is  given;  and  after  the  replication  and  rejoinder,  the 
parties  are  directed  to  describe  by  memorials  and  law  advertise* 
ments,  and  to  add  thereto  such  letters  as  they  think  will  be  of 
use  and  belong  to  their  right  and  to  produce  the  same  in  the 
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office  of  ihe  Begistrar  of  the  Court  from  fourteen  to  fourteen 
days.  Which  having  been  done,  the  memorials,  and  all  such 
documents  as  are  contained  in  the  index  given  by  each  party,  are 
respectively  produced.  And  when  either  party,  whether  de- 
fendant or  plaintiff,  has  produced  his  memorials,  and  the  other 
has  failed  to  do  it,  he  is  barred ;  which  bar  usually  runs  for  one 
month,  unless  the  parties  have  appeared  before  a  commissary  of 
the  Court  and  the  producing  and  interchange  of  documents 
provide  otherwise.  When  the  parties  remain  further  in  default, 
notice  is  given  to  them  to  produce  their  memorials  within  a 
certain  time  or  to  deliver  them  to  the  commissioner.  And  if  they 
still  remain  in  default  a  petition  is  presented  to  the  Court; 
praying  that  the  parties  should  be  directed  to  produce  a  de* 
scription  of  their  case  within  a  certain  time.  If  they  continue  to 
remain  in  default,  a  note  and  order  are  in  such  case  made  on  the 
list  of  the  notice,  and  the  parties  proceed  to  sentence.  When 
the  parties  produce  their  memorials,  each  of  them  may  take 
copies  from  the  Begistrar's  Office  of  such  memorials  and  of  the 
documents  produced  by  the  adverse  party,  and  write  their  remarks 
thereupon  if  they  please ;  but  no  term  is  granted  for  this  purpose, 
nor  is  there  a  lawday  held ;  and  as  soon  as  the  memorials  are  in 
the  bag,  the  suit  is  at  issue  and  the  parties  may  proceed  to  the 
sentence,  vide  Merula,  prax.  civ,  lib.  4.  tit  76.  c,  1.  n.  8,  5. 

§  46.  In  cases  where  the  parties  are  directed  to  make  acts  of 
their  pleas  and  to  serve  without  enqueste,  that  is  making  further 
inquiry,  a  demand  is  also  made  and  time  given  to  the  defendant 
to  answer  from  eight  to  fourteen  days. 

If  it  be  in  the  Supreme  Court  absence  and  bar  are  granted 
against  the  defendant,  and  also  before  the  Court  of  Brabant. 
But  before  the  Court  of  Holland,  the  said  terms  are  in  no  wise 
granted ;  and  when  the  case  comes  on  again  the  defendant  must 
answer,  unless  he  has  good  reasons  for  delay.  And  then  the 
defendant  answers  verbally  or  in  writing,  and  if  he  does  it  in 
writing  he  ought  to  file  his  conclusion  immediately  at  the 
Begistry,  or  otherwise  the  Begistrar  will  not  sign  the  records;  and 
then  time  is  granted  to  the  plaintiff  to  reply  thereupon  if  he 
desires  it.  On  the  day  appointed,  the  plaintiff  replies  and  time 
is  granted  to  the  defendant  to  file  his  rejoinder;  and  if  the 
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plaintiff  replies  iii  writing,  he  ought  also  to  file  it  immediately  as 
aforesaid.  And  again,  on  the  appointed  day,  the  defendant  files 
his  rejoinder,  and  the  parties  are  ordered  to  make  and  deliver 
acts.  But  according  to  the  practice  of  the  Court,  it  is  usual, 
after  the  plaintiff  has  instituted  his  demand,  to  grant  time  to  the 
defendant  to  answer  thereon ;  and  on  the  day  of  the  answer  the 
suit  is  completed  on  the  roll  verbally,  and  then  direction  is  given 
to  make  and  deliver  acts  as  aforesaid  ;  which  is  dispositive,  and 
is  always  taken  according  to  the  institution  of  the  case  when  the 
case  consists  of  facts,  and  when  it  is  not  necessary  to  make 
production,  i.e.,  to  hear  witnesses ;  and  then  the  parties  write  their 
claim,  answer,  replication  and  rejoinder  firom  fourteen  to  fourteen 
days ;  and  the  same  are  produced,  together  with  the  documents 
belonging  thereto.  This  process  is  denominated  ''  the  making 
and  serving  of  acts  "  ;  but  sometimes  by  interlocutory  sentence 
of  the  court  the  one  or  the  other  party  or  both  ai'e  directed  to  call 
witnesses  upon  the  facts  contained  in  the  documents ;  which  is 
denominated  "  opening  points  of  office.'* 

When  both  parties  have  served  their  acts  and  documents  the 
case  is  then  ready  for  judgment. 

The  making  of  a^ts  and  production  is  when  the  parties,  being 
heard,  are  found  to  have  contradictory  proofs  and  when  it  is 
necessary  to  hear  the  witnesses  thereon  ;  in  which  case  the  com*t 
appoints  on  contradictory  facts  that  a^ts  be  made  and  witnesses 
heard. 

And  then  the  case  is  also  described  by  summons,  answer,  re- 
plication, and  rejoinder;  which  being  effected,  prodiicUon  is  made 
upon  the  fact  or  facts  therein  contained  and  witnesses  heard. 
Instructie,  art.  59.  Which  production  must  be  made  within  ten 
weeks  if  beyond  sea,  and  within  eight  weeks  if  within  the  country; 
but  the  time  is  easily  prolonged.  That  time  having  expired,  and 
the  witnesses  on  both  sides  having  been  heard,  both  parties 
renounce  the  hearing  of  further  witnesses,  and  take  time  to 
challenge  and  to  save  the  evidence  of  witnesses ;  and,  everything 
having  been  put  in,  conclusion  is  taken  at  law  and  the  case  is 
ready  for  judgment.  See  Merul.  prax.  civ.  lib.  4.  tit.  58.  59.  60. 
dt  seq.  This  mode  of  proceeding  is  also  followed  in  the  cities  and 
in  the  country  in  cases  where  it  is  necessary.     The  forms  and 
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institution    of   memorials^  additions,  claim,  answer,  replicationf 
ryoinder,  dc,  appear  in  the  new  Papegay^  p.  612.  et  seq.  (b). 


(b)  The  intelligent  reader  will 
easily  oomprehend  that  if  copies  of 
the  forms  briefly  mentioned  by  the 
Author  in  this  chapter  are  to  be 
given  here  according  to  their  proper 
classification,  no  note,  but  the  addi- 
tion of  a  whole  volume,  compiled 
from  all  the  precedents,  will  be 
necessary,  whidi  would  engage  a 
clerk  more  than  a  year.  But  not 
merely  has  this  already  been  done 
with  great  industry  and  good  result 
by  van  Alpheo  in  his  Papegay  cum 
Stipplement,  to  which  we  may  add  the 
Manter  van  procederen  voor  dm  Hovey 
in  which  very  many  good  forms  will 
be  found;  on  the  other  hand  also 
this  subject  is  much  better  learnt  by 


practice  than  firom  precedents,  for  it 
is  well  known  that  they,  who  learn 
things  like  parrots,  set  toworkviUi- 
out  discretion,  and  oonseqnently 
advance  nothing  but  oonftued  and 
unsuitable  reasons;  and  one  wiU, 
notwithstanding  the  best  books  of 
precedents,  act  wisest  by  employing 
some  one,  who  is  well  versed  in  a 
practice,  which  can  never  be  fully 
mastered,  as  well  as  in  the  theory  of 
the  law.  [The  reader  may  also  ooa- 
sult  van  der  Linden's  judicied  jmie- 
tyck  in  2  vols,  and  PrtcedenU  of 
Pleadings,  by  James  Buchanan,  the 
learned  Judge  President  of  the  High 
Court  of  Griqualand  West.— Te.] 
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Sect. 

1.  Ptt>of  of  matters  how  made. 

2.  By     docnments;     by    public 

documents,  their  effect. 

3.  Of  private  documents.     Their 

effect. 

4.  Public    documents  how    con- 

firmed. 

5.  Of  Notaries  and  their  office. 

6.  Of  the  credit  attached  to  their 

copies. 

7.  Of  documents  of  the  court. 

8.  Of  a  vidimus, 

9.  Of    ancient    documents     and 

writings. 

10.  Of  the   credit   attached   to   a 

signature. 

11.  Of  the  credit  given  to  the  books 

of  merchants. 

12.  Of  the  credit  given  to  the  notes 

of  sworn  brokers. 

13.  Of  taUies. 

14.  Of  proof  by  witnesses  and  S  22. 

15.  Who  may  not  give  evidence,  no 

dishonest  person  or  one  who 
has  been  bribed. 

16.  No  enemies,  relatives  or  mem- 

bers of  the  household. 


Sect. 

17.  No  one  can  be  a  witness  in  his 

own  case,  or  in  a  case  which 
he  conducts  for  another. 

18.  No  imbecile,  lunatic,  or  minor. 

19.  Of   RepToches    and    Sdlvatiam, 

when  and  how  made. 

20.  Beproches    and    Salvations  of 

law. 

21.  Whether    and    when  we  may 

refuse  to  testify  to  the  truth. 

22.  Of  proof  by  witnesses  and  §  14. 

23.  Of  full  and  half  proof. 

24.  Whether    and   when   hearsay 

amounts  to  full  proof. 
2o.  Swearing  and  hearing  of  wit- 
nesses, how  and  by  whom  to 
be  made. 

26.  Whether  it  must  take  place  in 

the  presence  of  the  parties. 

27.  Beproches  and  cross-question- 

ing. 

28.  Of    Letters    Bequisitorial    to 

hear  witnesses  residing  be- 
yond the  Jurisdiction. 

29.  Of  inquest  viUetiulinair, 

30.  Hearing    and    swearing    wit- 

nesses, how  observed  in  the 
towns  and  in  the  counter. 


The  <;ase  being  completed,  if  it  be  a  question  of  fact  this  must 
be  proved  by  the  plaintiff,  failing  which  the  defendant  will  be 
absolved,  for  he  need  not  call  evidence  to  prove  his  negative 
conclusion  or  denial.  /.  2.  L  21.  A  I.  28.  Cod.  de  probat.  I.  9. 
Cod.  de  oUigat.  I.  3.  Cod.  de  nan  numer.  peciin.  I.  4.  Cod.  de 
edendo.    [Although  the  proofs  are  lost,  the  contract  nevertheless 
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remains  in  force.  I,  1.  7.  8.  9.  c.  de  fide  Ingtram.  to  which  the 
Authent,  Si  quis  Cod.  de  Edendo  seems  to  refer,  and  Brunneman 
thereon  (a)]  except  where  he  does  not  merely  make  a  simple  denial 
hut  in  his  denial  also  states  such  circumstances  whereon  the 
truth  of  his  denial  rests,  and  which  would  likewise  refute  the 
evidence  of  the  plaintiff;  as  where  against  an  instrument  or 
other  proof,  he  denies  having  done  something  because  he  was  in 
some  other  place  at  the  time,  which  is  called  proving  an  aZifri. 
L  14.  Cod.  de  contrah.  d  committ.  atipidat  (b). 

§  1.  The  proof  of  the  truth  of  matters  of  fact  is  evidenced  by 
documents  or  by  witnesses.  Documents  are  either  public  or  private. 
§  2.  Public  documents  are  those  which  are  lawfully  confirmed, 
either  by  the  magistrate  of  the  place  by  seal  and  letters,  or  by  a  law- 
fully admitted  writer  together  with  the  signature  of  two  witnesses, 
which  amount  to  full  proof.  L  2.  C.  de  Edend.  I.  10.  D.  d  C.de 
prob.  Nov.  6. 

§  3.  But  private  documents  have  no  credence  except  against 
the  writer  himself.  I.  8.  Cod.  de  divers  rescript.  I.  2.  D.  defid. 
Instrument.  I.  5.  6.  7.  Cod.  de  probat.  Nov.  48.  cap  1.  2.  [Coren. 
obs.  88.  n.  17]. 

§  4.  In  last  wills  formerly  seven,  in  other  public  documents 
five,  and  in  private  documents  three  witnesses  were  required  to 
prove  the  same,  and  public  documents,  in  order  that  they  should 
obtain  the  more  credence,  were  mostly  executed  under  seal  before 
the  court  of  the  place.  But  at  the  present  day  a  Notary  and  two 
witnesses,  being  males  above  fourteen  years  and  of  good  conduct, 
are  sufficient  to  confirm  all  kinds  of  instruments  and  documents 
of  whatever  kind.  arg.  I.  12.  D.  de  Testib.  I.  6.  Cod.  de  re  judic. 
Novell.  78.  cap.  2.  db  ibi  DD.  (c). 


(a)  See  my  note  ante,  hk,  IV,  eh. 
XL.  §  3.  n.  («).  From  all  of  which  it 
appears  how  wisely  and  cautiously 
they  act  who  value  notarial  docu- 
ments above  private  writings^  for  if 
the  grosse  or  copy  be  lost  or  mislaid, 
we  can  always  obtain  an  authentic 
copy  which  cannot  be  refused  to  the 
party  who  executed  the  instrument 
or  his  representative. 

(b)  And  generally  whenever  the 
defendant  raises  an  exception  exci- 


piendo  enim  fit  actor  et  probaHonis 
onere  gravatwr.  v.  Mascard.  de  probat. 
concl.  864.  num.  31.  And  what 
Berlioh.  condus.  practicah.  cond.  37. 
n.  12.  p.  1.  has  observed  is  an 
acknowledged  mle  of  practice,  '*  ^i- 
cunque  negativa  est  catua  et  /undo- 
mentum  ifUentionis  alicujus,  9ivt 
agenti8f  eive  excipt'entis,  semper  ei,  gui 
negat,  probatio  incumh't, 

(c)  Unless  in  the  place,  where  tho 
instrument  is  executed,  a  soabinal  or 
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§  5.  This  Notary  is  a  person  who  is  admitted  and  appointed  by 
the  Goyemmenty  after  previous  inquiry  by  the  Court  as  to  his 
fitness,  and  upon  nomination,  that  is  recommendation  by  the 
towns  or  courts  where  he  desires  to  practise  his  profession.  See 
placaat  of  20th  March,  1524,  beyond  which  place  he  may  not 
practise  the  same  upon  pain  of  punishment  and  fine ;  although 
whatever  he  executes  beyond  such  place  will  nevertheless  be 
vaUd.  arg.  L  1.  Cod.  de  Teatavi,  dk  I.  3.  D.  de  officio  Praetorum. 
Coren.  o6«.  37. 

In  order  that  they  may  well  and  duly  discharge  their  office  they 
must  keep  a  proper  Register  and  Protocol  of  all  instruments,  acts, 
and  matters,  which  are  executed  before  them,  and  carefully 
preserve  and  keep  the  originals  signed  by  the  parties  executing 
the  same  and  the  witnesses ;  so  that  they  may  at  all  times  grant 
proper  copies  to  those  who  require  them,  plac,  of  4  Octoh.  1540, 
art  9. 

In  framing  their  Instruments  they  must  be  careful  besides 
stating  the  true  meaning  thereof,  to  mention  the  names,  office, 
caUing,  and  dwelling-place  of  the  parties  whom  it  concerns;  that 
the  parties  are  known  to  them  or  at  least  to  the  witnesses, 
and  further  state  the  year,  month,  day  and  hour  of  the  execution, 
and  that  the  original  is  signed  by  the  parties  and  the  witnesses. 
See  Plac.  4  Octoh.  1540. 

§  6.  But  whether  the  copies  of  such  public  documents  have 
full  credence  must  be  answered  with  a  distinction.  Some  are  of 
opinion  that  the  original  and  actually  signed  document  must  be 
produced,  if  necessary,  arg.  L  5.  I.  ult.  Cod.  de  Edendo.  But 
this  must  be  understood  of  documents  confirmed  by  the  actual 
signature  of  the  debtor,  which  must  themselves  be  produced,  in 
order  that  we  may  judge  of  the  signature,  if  there  be  a  dispute 
about  it,  or  the  same  is  denied  by  the  debtor.  For  which 
purpose  the  Notaries  are  obliged  to  preserve  the  original  and 
actually  signed  documents  and  to  produce  them  at  the  request  of 
the  party  requiring  the  same ;  with  respect  to  which  in  some 
towns  a  good  rule  is  established  that  upon  the  death  of  a  notary 
the  documents  drawn  by  him  are  handed  over  to  some  other 

judicial  execution  or  passing  of  the      mind.    See  Bort.  ohservat,  lib.  3.  tit. 
instrument  is  required  to    give  it      10.  oba,  2.  ihtq,  cUat, 
validity;  which  must  be  borne  in 
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notary  (d)  and  bo  on  from  the  one  to  the  other  in  order  always  to 
preserve  the  same.  arg.  L  ult.  C.  de  rejudic.  c6  L  60.  D.  d4  jvdic. 
See  Statutes  of  the  town  of  Leyden,  art.  14. 

§  7.  But  of  other  documents  apiul  acta,  that  is  confirmed  before 
the  Court,  with  the  seal  or  signature  of  the  court  or  its  lawful 
secretary,  since  its  writings  are  even  without  the  signature  of  the 
debtor  sufficient  according  to  our  customs,  the  first  copy  is  con« 
sidered  as  full  proof,   arg,  L  11.  Cod,  qui  pot.  in  pign. 

§  8.  So  that  other  simple  copies  of  such  original  documents, 
which,  on  account  of  their  age  and  liability  to  become  destroyed, 
we  cause  to  be  copied  by  way  of  security  after  public  exhibition 
apvd  acta,  that  is  before  the  court  (which  is  called  a  vidimm) 
wiU  have  full  credence  if  the  original  perishes  through  age  or 
is  lost. 

§  9.  Further,  simple  ledgers  and  old  journals  of  churches, 
hospitals,  and  other  institutions,  have  likewise  credence,  and 
justice  is  done  thereon  in  whatever  they  prove  to  have  received  of 
old,  time  out  of  mind,  although  letters  and  original  writings 
belonging  thereto  are  not  to  be  found,  arg.  I.  10.  D.  de  testib. 
I.  29.  §  sed  ne  aliqua  Cod.  de  testam.  See  Berlich.  prcict.  conclu9. 
part.  1.  conclxii.  44. 

§  10.  Moreover  by  means  of  the  simple  signature  of  my  debtor, 
however  large  the  debt  may  be,  my  claim  will  be  held  validly 
and  sufficiently  proved  if  he  cannot  deny  his  signature.  See 
Gudelin  de  jure  Noviss.  lib.  4.  cap.  11.  in  fin.  Christin.  vol.  8. 
decis.  6.  num.  8  (e). 

§  11.  So,  likewise,  the  books  of  merchants,  in  matters  where 
the  transaction  and  delivery  are  admitted  and  kept  with  proper 
distinction  of  persons,  things,  year,  month,  and  day,  have  full 
credence,  if  they  be  confirmed  on  oath  or  by  the  death  of  the 
writer.  See  Joan,  de  Passerib.  de  privat.  scriptura,  lib.  4.  cap.  21. 
de  lib.  mercat.  num.  11,  SO  &  82.  Mascard  de  probat.  conelus. 
976.  num.  28.  et  conclus.  977.  num.  88.  Christin.  vol,  8.  decis.  25. 
num.  1.  Andr.  Gail.  lib.  2.  obs.  20.  num.  8.  Cons.  &  Advys. 
part.  1.  cons.  204.  and  285  [Neerl.  adv.  vol.  1.  c.  17.  et  seq.]. 

{d)  Or  at  the  Secretary's  office,  as  tit.  D.  defide  imtrumentorum  num.  3. 

here  in   Amsterdam.      See  further  tt  seq. 

the  Author,  pradyck  der  Notarissen,  (e)  Add.  Yoet  /.  c.  n.  11.  Jh  12. 
vol,  !•  et  ibi  in  notia.    Q.  Yoet.  ad 


Ch.  XX.]      OF   PROOF   BY  WRITING   OB  WITNESSES.  485 

§  12.  Such  credence  is  also  given  to  the  notes  of  sworn 
brokers,  in  transactions  between  merchants.  Strach  de  prox- 
enetic.part.  4.  quaest.  liber,  prox.  an  credat  Joan,  de  Passer,  de 
privat.  script  lib,  4.  cap,  de  lib.  proxenet.  num.  10.  Cons.  &  Advys. 
vol,  1.  cons,  248  [such  that  on  the  Registers  of  sworn  brokers 
proTision  of  namptissement  is  decreed,  van  Leeuwen,  Man,  van 
Proced.  p.  28]  (/). 

§  IS.  In  many  places  it  is  also  the  practice  that  all  traders, 
who  deliver  their  wai'es  for  daily  consumption,  may  confirm  their 
tallies  with  their  oath,  provided  the  name  of  the  debtor  be  written 
thereon,  together  with  an  explanation  of  what  each  tally  means. 
So,  likewise,  all  chandlers,  tapsters,  bakers,  builders  and  others, 
have  credence  for  a  small  amount  with  respect  to  what  they  write 
of  their  delivery  upon  the  post  of  the  door  or  upon  the  wall ; 
which  writing  if  shewn  to  two  magistrates  (schepenen)  may  be 
confirmed  by  oath.  See  Statutes  of  Leyden,  art,  191,  and  of 
Oudewater,  art.  146  (g). 

§  14.  By  means  of  witnesses  we  prove  whatever  can  be  testified 
in  the  pending  case  by  the  declaration  of  two  or  more  credible 
witnesses,  speaking  of  their  own  personal  knowledge. 

§  16.  Infamous  persons  and  perjurers  have  no  credence  in  law. 
/.  8.  §  6.  /.  16.  /.  18.  {.  21.  D,  de  tcstib,  among  whom  are  also 
included  those  who  are  proved  to  have  been  bribed  to  give 
evidence,  d.  I,  8.  §  6.  D,  eod,  [And  women  who  have  been 
deflowered  and  dishonoured  before  their  marriage.  Mascard.  de 
probat.  concl,  968.  n.  67.  and  supra,  lib,  8.  cajy,  4.  n.  9.] 

§  16.  They  also,  who  are  declared  enemies  of  those  against 
whom  they  testify,  cannot  give  evidence,  nor  can  our  near 
relatives  or  members  of  our  household  give  evidence  for  us.  I.  8. 
inpr.  D.  eod.  I,  6.  I,  28.  I,  24.  D.  et  I.  3.  Cod.  eod.  Nor  can  any- 
one give  evidence  in  his  own  case*  I.  10.  D,  et  I,  10.  Cod,  de 
testilms. 

§  17.  So,  likewise,  advocates  or  attorneys  cannot  give  evidence 
in  cases  in  which  they  have  been  engaged.  I.  ult,  D.  eod.  [vid* 
tamen  Gothofred.  ad  d,  L  tdt^  Sichard.  ad  L  ult,  C*  de  test,  vid^ 
et  Costal,  ad  d.  L  ult.  D.  de  test.    Sande  1.  10.  4].    Belationship 

(/)  Cmf,  Stracch.  de  Proxenetie  et  the  validity  and  credibility  of  instru* 
Vromans  defcro  c<mip,  p,  282.  ments  may  be  seen  in  Yoet  /.  r.  and 

{g)  What   farther  appertains   to     Vromans  wpk  19.  tlr  21, 
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on  account  of  which  a  witness  may  be  challenged  is  computed 
until  the  fifth  degree,  arg,  L  4.  D.  de  testib.  ci  contrario.  See 
Consult.  &  Advys.  voL  4.  cons,  246* 

§  18,  Imbecile,  lunatic,  and  young  persons  under  fourteen 
years,  cannot  give  evidence  because  their  reason  is  wanting, 
and  they  have  not  the  capacity  to  comprehend  matters,  d.  I.  4. 
§  5.  de  Testih.  §  8.  Instit.  de  imitilib.  stipulate  L  5.  D.  de 
Reg.  Jur. 

§  19.  Consequently  the  statements  and  evidence  of  persons, 
who  may  be  challenged  or  objected  to,  are  not  accepted.*  plac, 
of  the  year  1556.  And  from  that  time  it  has  been  introduced 
that  the  litigating  parties  are  to  be  supplied  with  copies  of  each 
other's  proofs ;  after  which  interchange  of  documents  time  is 
granted  in  order  to  contradict  those  put  in  by  the  opposite  party, 
who  in  his  turn  again  has  time  to  confirm  what  he  has  put  uq, 
vulgo  Reprochen  and  Salvations;  which  is  to  be  understood  of 
matters  of  fact  set  forth  in  the  demand,  answer,  replication  and 
rejoinder. 

§  20.  In  other  matters  of  law,  or  of  such  facts  that  the  same 
may  be  disposed  of  in  the  pleadings,  as  often  happens  in  the 
towns  and  in  the  country,  objections  to  the  evidence  (reproches) 
and  confirmation  thereof  (salvations)  are  put  in  by  both  parties, 
but  no  further  time  is  granted  thereon,  but  the  matter  is  verbally 
argued  on  both  sides ;  and  this  is  called  Reproches  and  Salvations 
of  matters  of  law ;  as  has  been  pointed  out  in  the  preceding 
chapter. 

§  21.  Anyone,  who  has  been  called  to  give  evidence  of  the 
truth,  may  not  refuse  to  do  so,  but  may  be  compelled  to  give 
evidence  by  means  of  imprisonment,  because  it  is  a  matter  of 
public  impoHance  that  the  truth  should  be  known,  l.  16.  Cod.  de 
testib.  Andr.  Gail.  lib.  1.  obs.  100.  Except  only  in  his  own  case, 
or  that  of  his  relatives,  in  which  no  one  can  be  compelled  to  give 
evidence  of  the  truth,  d.  I.  16.  et  L  4.  D.  de  testib.    Jul.  Clar. 

*  [In  my  preface  to  this  Transla-  which    deals  with  the  competency 

tion    I  stated  that  Eoman  Dutch  and  incompetency  of  witnesses.     By 

Jurisprudence  had  in  some  respects  practice  and  legislation  the  law  of 

been  assimilated  to  the  system  of  evidence  in  South  AMca  is  virtually 

English  law.    This  is  notably  the  the  same  as  that  prevailing  in  the 

case  with  the  law  of  evidence,  and  courts  in  England. — ^Tb.] 
particularly  with  that  branch  of  it 
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^Jin,  quaest.  24.  num.  21.  Tessaur.  decis.  42.  Merul.  prax.  civ. 
lib,  4.  tit.  65.  cap.  4.  [And  if  the  truth  cannot  be  discovered  in 
any  other  way,  members  of  the  household  and  those  otherwise 
excluded  by  law  may  be  compelled  thereto.  Sande.  1.  10.  8. 
Merula  4.  66.  cap.  4.  n.  11,]* 

§  22.  A  matter  is  proved  in  evidence  by  means  of  the  testimony 
of  two  or  more  credible  witnesses  testifying  of  what  they  per- 
sonally know,  which  is  called  full  proof.  I.  6.  I.  6.  Cod.  de 
probat. 

§  28.  So  that  it  depends  upon  the  number  of  witnesses  and 
the  means  of  their  knowledge.  For  if  anything  is  proved  by  only 
one  witness  it  cannot,  without  the  aid  of  other  corroboration,  be 
received.  L  9.  §  1.  Cod.  de  testib.  [Except  to  prove  that  a  woman 
has  allowed  herself  to  be  used  as  a  prostitute.  Boer.  Decis.  28. 
n.  46.]  And  again  if  anything  is  said  by  two  or  more  witnesses, 
without  their  being  able  to  shew  that  they  know  it  of  their  own 
knowledge,  it  will  likewise  not  amount  to  full  proof.  As  where 
they  merely  testify  from  hearsay  of  something  which  exists 
independently  of  such  hearsay  and  of  which  the  actual  truth  is 
not  known.  Bart.  Cyn.  &  DD.  ad  I.  testium.  17.  Cod.  de  teatibus, 
and  the  same  is  called  liaJfproof. 

§  24.  But  if  it  be  something  which  purely  consists  of  hearsay, 
as  where  anyone  has  heard  another  on  his  deathbed  giving 
directions  for  something  to  be  done  after  his  death,  such  evidence 
will  be  complete.  I.  8.  D.  de  offic.  praesid.  junct.  I.  18.  D.  de  re 
militari.  Or  where  the  matter  is  one  which  happened  beyond 
living  memor}',  as  whether  anyone  is  of  certain  descent  and 
lineage ;  who  his  parents  and  ancestors  have  been,  and  the  like ; 
which  can  often  only  be  proved  by  witnesses  who  have  always 
heard  their  parents  declare  the  same  as  the  truth,  cap.  licet  ex 
quadam  extr.  de  testib.  See  Mascard.  de  probat.  conclus.  104. 
num.  1.  2.  8.  dk  seqq.     Merula,  prax.  civ.  lib.  4.  tit.  78.  cap,  1. 

§  25.  For  the  purpose  of  proof  and  the  credibility  of  the 
witnesses,  it  is  not  sufficient  that  they  depose  to  the  truth  before 
a  notary  and  two  witnesses,  or  declare  the  same  in  writing  with 
their  signattire ;  but  they  must  confirm  their  testimony  with  an 
oath.  I.  9.  Cod.  de  testib.    Which  must  take  place  before  the 

*  [Cf  Carpzovius.  Edit  Eogendorp.  33.  §  19,  and  Moorman,  over  de 
misdadenf  p.  164. — ^Tr.] 
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judge  where  the  case  is  pending,  who  examines  the  witnesses 
upon  ceilain  interrogatories  or  questions,  and  administers  the 
oath. 

§  26.  Some  think  this  must  be  done  in  the  presence  of  the 
parties,  who  are  summoned  for  the  purpose,  arg,  Novell.  90.  cop. 
9.  See  Andr.  Gail.  lib.  1.  ohs.  102.  Merul.  'pra;c.  civ.  lib.  4. 
tit.  65.  caj).  9.  num.  1.  cC*  caj).  10. 7ium.  1.  who  seems  to  consider 
the  administering  of  the  oath  and  the  examination  of  the  wit- 
nesses as  two  distinct  matters,  as  if  the  one  must  take  place  in 
the  presence  of  the  opposite  party  and  the  other  in  his  absence. 
This  however,  according  to  the  better  opinion  of  others,  secundum 
I.  li.jnnct.  I.  19.  in  Jin .  Cod.  de  testib.,  is  not  observed,  and  the 
witnesses  are  each  heard  apart  and  in  the  absence  of  the  opposite 
party. 

§  27.  Except  that  the  evidence  is  taken  down  in  writing  and 
the  opposite  party  may  obtain  a  copy,  in  order  to  challenge  and 
contradict  the  evidence  given,  and,  if  he  think  fit,  to  call  other 
witnesses  to  contradict  it,  or  to  recall  the  same  witnesses  and 
submit  counter  interrogatories  or  questions  to  them.  Instruct, 
van  den  Hove,  art.  129.  See  fm-ther  Merul.  j>ra;r.  dv.  lib.  4. 
tit.  65.  caj).  10.     Andr.  Gail.  lib.  1.  obs.  96.  num.  6.  in  Jin. 

§  28.  If  the  witnesses  reside  beyond  the  jurisdiction  of  the 
judge,  before  whom  the  case  is  pending,  the  Court  of  that  place 
is  requested  by  means  of  letters  requisitorial  to  hear  the  witnesses, 
and  the  evidence  is  then  taken  and  confirmed  there  and  sent  over 
under  seal.  arg.  I.  18.  Cod.  de  fid.  instrument,  cap.  si  qui  testinm 
extr.  de  testibus.  Andr.  Gail.  lib.  1.  obs.  96,  and  the  manner  of 
proceeding  herein  may  be  seen  in  Merul.  praw.  civ.  lib.  4.  tit.  66. 
cap.  1.  num.  2.  <t  seqq. 

§  29.  So  likewise,  if  the  witnesses  are  aged,  infirm,  and  ill,  so 
that  it  is  feared  they  may  die  before  the  trial  of  the  case,  com- 
missioners may  be  requested  of  the  Court,  if  the  case  be  pending 
therein,  to  proceed  to  the  dwelling  place  of  such  witnesses  and 
hear  them  in  anticipation,  which  is  conmionly  called  enq^aest  vale* 
tudinair.  Ampliat.  van  de  InstruetiCf  art.  19.  Andr.  Gail.  lib.  1. 
obs.  102. 7iuni.  4.  d  seqq.  Otherwise  such*witnesses  are  produced 
on  oath,  before  the  trial,  by  the  parties  themselves  before  the 
Court  where  the  witnesses  reside. 

§  30.  The  hearing  and  swearing  of  witnesses  ai*e  seldom  strictly 
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observed  in  towns  and  in  the  country ;  for  the  litigating  parties 
mostly  release  each  other  therefrom.  But  if  it  be  a  question  of 
disputed  fact,  experienced  judges  will,  before  deciding  the  case, 
du*ect  that  the  witnesses  be  heard  on  oath.  See  further  as  to 
what  ought  to  be  done  by  the  litigating  parties  after  productioti, 
Merul.  prax.  civ,  lib.  4.  tiU  78.  d  79.  Damhoud.  prax.  civ.  cap. 
183  <6  seq.    Wieland.  prax.  civ.  tit,  7.  cap.  8.  d-  seq.  (A). 

(h)  And  also  the  remarks  of  Yoet  fur,  p.  2.  lib,  1.  cap,  19.  et  lib,  2.  cap, 

ad  tit,  D.  de  probat,   et  praesumpt.  7,  and  more  fully  Yromans  de  for, 

Ererh.  in  tractatu  de  ieatibua  junct,  comp.  cap,  22-28. 
d.  Yoet  ad  eund.  Dig,  tit,  A.  in  cens. 


CHAPTER    XXL 

OF   PROOF   WITHOUT   WITNESSES   BY   CONFESSION  AND 

OCULAR  INSPECTION, 


Sect. 

1.  Of  confession  and  its  effect. 

2.  Of  judicial  confession. 

3.  Of  extra-judicial  confession  and 

how  far  it  binds. 

4.  Whether  and  when  it  may  be 

retracted. 


Sect. 
0.  Of  a  qualified  confession,  that 
is  one  depending  on  circum- 
stances. 

6.  Of  a  deathbed  confession.     Its 

effect. 

7.  Of    ocular    inspection — ^when 

necessary — its  effect. 


§  1.  A  THING  may  be  freely  proved  without  witnesses  b)^  con- 
fession, that  is  admission  by  the  parties  themselves,  which  is  in 
law  considered  to  amount  to  the  strongest  proof.  I.  unic.  Cod,  de 
Confess.  L  1.  L  6.  D.  eod.  This  is  either  judicial^  that  is  ad- 
mitted in  law  and  on  the  pleadings;  or  extra  judicial^  that  is  made 
independently  of  judicial  proceedings. 

§  2.  Judicial  confession  or  admission  in  law  must  be  made  in 
the  presence  of  the  opposite  party,  voluntarily  and  with  full 
knowledge,  without  any  error.  L  unic.  verb*  in  jure  Cod.  de  confess. 
I.  6.  §  8.  D.  eod.  I.  22.  D.  quod  met.  cans.  I.  2.  D.  de  confess.^ 
which  having  taken  place  the  plaintiff  may  pray  judgment  thereon, 
in  order  to  proceed  to  execution  without  any  further  pleading ; 
and  tliis  cannot  be  denied  him,  for  a  person  who  confesses  a 
thing  in  law  pronounces  his  own  condemnation  and  is  considered 
as  vanquished.  I.  1.  I.  8.  in  fine  L  6.  inpr.  D.  de  confess.  I.  unic. 
Cod.  I.  12.  in  fin.  D.  de  interrogat.  in  jure  faciend. 

§  8.  A  confession  made  extra  judicially  requires  full  proof  by 
means  of  documents  or  witnesses,  that  the  same  has  actually 
been  made  and  in  what  manner.  If  this  be  fully  proved,  that  is 
by  stating  the  different  reasons  and  motives  for  it  in  the  presence 
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of  the  opposite  party  and  witnesses,  all  other  proof  is  unnecessary, 
and  it  will  have  the  eflFect  of  transaction  and  accord,  upon  which 
likewise  judgment  is  given.  L  26.  ^fin,  P.  deposit  et  L  25.  §^w. 
D.  de  probat.  DD.  ad  l.  1.  et  l.  11.  ^  6.  D.  de  interrogat.  in  jure 
faciend.  et  ad  L  40.  2).  de  pact.  I.  13.  Cod.  de  non  num.  pecun.  et 
ad  I.  25.  in  fin.  D.  de  probat.  Hartman.  observ.  tit.  11.  obs.  1. 
num.  1.  Nic.  Everhard.  consiL  186.  num.  1.  Specul.  tit.  de 
confess.  §  uiiic.  vidend,  num.  6.  Surd,  decis.  12.  num.  1.  Mascard. 
de  probat.  conclus.  845.  num.  1.  5. 

§  4.  But  if  tlie  confession  has  been  made  in  the  absence  of  the 
opposite  party,  or  is  not  confirmed  by  full  reasons  and  motives,  it 
will  not  serve  as  proof.  I.  6.  §  8.  D.  de  confess.  I.  47.  D.  de  re 
Judic.  And  it  may  at  any  time  be  renounced  and  retracted  on 
the  ground  of  thoughtlessness  and  mistake,  arg.  I.  8.  D.  de  juris 
etfacti  ignorafitia.  See  Mascard.  de  probat.  conclus.  847.  Gabriel 
commun.  conclus.  tit.  de  confessis.  conclus.  1.  et  conclus.  5.  Nicol. 
Everhard.  consil.  72.  mint.  5.  et  consil.  164.  iium.  2.  Marant. 
prax.  part.  6.  tit.  de  confess,  num.  2.  Marc,  decis.  705.  num.  2,  8. 
Boer,  decis.  89.  num.  4. 

§  5.  So,  likewise,  if  anyone  makes  an  admission  with  the  addi- 
tion of  a  certain  circumstance,  which  gives  a  particular  meaning 
to  the  thing,  the  admission  must  be  accepted  as  it  was  made, 
without  its  being  severed  from  the  circumstance,  for  the  conduct 
and  saying  of  a  person  cannot  be  explained  otherwise  or  differ- 
ently from  what  he  intended,  and  everyone  is  the  proper 
interpreter  of  his  own  words,  arg.  I.  89.  D.  de  oper.  lib.  cap* 
cum.  dilecti  extr.  de  accusat.  except  where  the  circumstance  under 
which  it  was  made  consists  of  different  parts  which  have  nothing 
in  common  with  each  other.  See  Althus.  dicceolog.  lib.  8.  cap.  88. 
num.  28.  Card.  Tusc.  practicab.  conclus.  litt.  C.  conclus.  678.  et 
seq.  Boer,  decis.  263  cf  339.  Surd,  decis.  258.  Ant.  Fab.  ad 
Cod.  lib.  7.  tit.  24.  defin.  1.  Andr.  Gail.  lib.  2.  obs.  106.  num.  7. 
et  de  pace  publ.  lib.  1.  cap.  17.  num.  1. 2.  et  seq.  (a). 


(a)  That  for  the  rest  confeBsions 
are  divisible  neither  in  civil  nor 
criminal  cases  may  be  seen  from 
BarboB  loc.  comm,  lib.  3.  cap,  84. 
custom  4.  thiq.  citat.  et  conaultiss. 
Schrassert.  Observ.  prad.  obe,  385. 
This  has  enoneously  been  limited  by 


some  (among  whom  we  find  the  cele- 
brated van  der  Schelling  in  his 
admirable  note  ad  Zurck.  Cod.  Bat. 
tit.  confesaie  §  5.  n.  2.  following 
Berlichius  and  others)  to  civil  cases 
alone,  unless,  as  Schrassert  observes, 
**  nui  de  facto  comtaret  aliunde." 
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§  6.  A  confession  or  statement  made  by  anyone  on  his  death- 
bed is  evidence  against  himself,  for  no  one  is  considered  to  haxf 
intentionally  stated  an  untruth  in  the  last  moments  of  life.    L  1- 
§  24.  D.  de  qtiaest,,  but  in  favour  of  himself  or  his  heir  it  iriD  otlv 
amount  to  a  probable  presumption  and  half  proof.     See  Hypolit 
de  Marsil  ad  d,  L  1.  ^  24.  D.  de  quaestion  (b). 

§  7.  By  ocular  inspection,  that  is  demonstration  and  poiDtiiig 
out  of  and  concerning  the  thing  in  dispute,  all  partitions  of  land 
and  real  servitudes  are  fullj'  proved.  /.  8.  in  Jin.  D-  Jini^m 
regnndorum  (r). 

This  is  either  requested  by  the  parties,  or  directed  by  th* 
judge  at  the  expense  of  the  losing  party.  /.  8.  §  1.  D.  finw^. 
regund.  dt  I,  44.  D.  de  arbitiis.  Bald,  ad  L  unic,  coL  4.  Cod.  ut 
quae  des  advocat.  part.  CaepoU.  cautel.  115.  Which  practice  is  also 
necessary  in  several  other  cases,  for  instance  to  judge  whether  & 
V70und  inflicted  on  any  one  was  mortal,  or  in  case  of  divorce  on 
the  gi*ound  that  one  of  the  parties  is  incapable  of  procreation,  or 
to  decide  whether  a  woman  is  pregnant  and  the  like ;  for  which 
purpose  the  persons  ai*e  examined  by  experienced  physicians  and 
midwives,  who  judge  of  the  matter  after  inspection  and  examina- 
tion. L  1.  D.  de  vent.  Insjnc.  cap.  n^c  aliqua  db  cap.  pmposfntti 
extra  de  probat.  cap.  laudabilem  in  pr.  extra  de  frigid  cC*  mahf* 
See  Chassan.  ad  consuetud,  Burgund.  Rubric,  1.  d^s  jugticn  d 
droicts  §  6.  Messiers  dt  Sergens.  in  verb,  par  leurs  Serment. 
num.  8.  9.  (rf). 


(b)  See  as  to  judicial  and  extra- 
judicial confessions  Morula,  Man. 
van  proced,  p.  m.  666.  &  557.  Huber, 
Heed,  RegUgeL  hh,  F.  ch,  24.  §§  23, 
24.  et  cL  Brunneman  d-e  process,  civ, 
cap, XXI, p,m,2\^.et  ejued.  Decision, 
c.  3.  deds.  74.  Confessions  in  criminal 
oases  are  discussed  below,  ch,  27. 


(c)  Add.  CI.  Voet  ad  emd.  Hi 
n.  9. 

(d)  The  reader,  who  is  desirous  d 
fuller  infoi^nation  as  to  this  exoep* 
tional  mode  of  proof,  may  ctmsalt 
the  tract  already  mentioned  of 
Brunneman  cap.  seq.  and  Toet  od 
tit.  D,  de  probai.  et  praeaumt.  n.  2. 


CHAPTER   XXII. 


OP   HALF   PEOOF   AND    PBESUMPTIVE   PEOOF;    TEIAT  IS 
PROBABLE   MEANS,   AND   OF   OATHS. 


Sect. 

1.  Half  proof  defined. 

2.  Of  presumption  and  its  effect. 

3.  Is  always  in  favour  of  inno- 

cence, until  the  contrary  be 
established. 

4.  Of  the  oath,  where  full  proof  is 

wanting;  whether  and  by 
whom  to  be  taken. 

5.  In  the  absence  of  proof  and 

presumption  the  plaintiff  is 
directed  further  to  prove  his 
case. 

6.  Of  the  taking  of  an  oath. 

7.  Participation  of  oath. 

8.  It  lAay  be  accepted. 

9.  Whether  and  when  the  same 

may  be  refused  by  the  de- 
fendant. 


Sect. 

10.  When  by  the  plaintiff. 

11.  When   it  is   imposed   by  the 

judge. 

12.  The  effect  of  refusing  to  take 

such  oath. 

13.  Must  take  place  in  the  presence 

of  the  opposite  party. 

14.  Judgment    follows   upon   the 

oath. 

15.  When  the  swearing  of  an  oath 

takes  place. 

16.  In  criminal  cases. 

17.  In  cases  of  fines. 

18.  'In  farming  of  the  public  re- 

venue. 

19.  In     matrimonial     cases     and 


20.  In  cases  of  injury. 


§  1.  Half  proof  is  such  evidence  whereby  the  judge  indeed 
obtains  some  knowledge  of  the  case,  but  not  complete,  or  such 
that  judgment  can  be  pronounced  or  justice  done  thereon. 

§  2.  Such  proof  is  for  instance  the  evidence  of  one  witness, 
whose  evidence,  although  he  is  a  man  of  honour  and  credit, 
cannot  be  accepted  as  proof,  L  9.  §  1.  Cod.  de  Testib,  L  14.  D.  de 
dote  prae  kgata  I,  1,  ^Jin,  D,  quemadinod.  test,  aper.  L  13.  D.  de 
jurejur.  (a). 


(a)  Hence  the  saying  **  one  wttneaa 
no  vntness,^'  which  is,  however,  not 
always  true.  For  instance,  a  dis- 
pute arises  between  two  persons,  one 
of  whom  insults  the  other,  who 
appeals  to  the  testimony  of  Titius, 


an  honest  man,  not  being  in  any 
way  connected  with  either  of  the 
two,  who  is  present  and  knows  all 
the  circumstances.  Titius,  being 
only  one  witness,  may  be  objected 
to,  and   therefore  no  justice  done. 


* 
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By  common  report  a  case  is  also  not  considered  more  than  half 
provedi  for  reports  are  often  false,  and  much  untruth  is  added  to 
such  report.  Oloss,  d  DD,  in  L  8.  Cod,  de  reb.  ered.  cap,  2.  in 
fin,  extr,  de  probat,  (i). 

Which  proof  is  also  furnished  by  presumption,  that  is  circum- 
stantial probability;  I,  9.  D.  de  probat.  d  praesuinpt.  Which  is  of 
such  effect  that  the  opposite  party  is  obliged  to  free  himself  from 
it  and  to  prove  the  contrary,  I,  5.  Cod,  de  codicill.  Hence  we 
conclude  that  a  fugitive  is  guilty  of  the  crime  of  which  he  is 
accused,  cap,  nullis  extr.  de  praesumpt.  <£  cap,  de  temiinamis,  3. 
qiiaest.  9.  (c). 

§  S.  Otherwise  if  an  accused  has  the  probable  circumstances  iu 
his  favour,  he  is  considered  innocent,  until  the  contrary  is 
established  by  stronger  evidence  and  full  proof,  l.  ult  D.  quod, 
met,  caus,  I,  57.  in  Jin.  D.  dejure  dot.  I.  16.  Cod,  de  probat.  See 
Andr.  Gail,  lib,  2.  observ,  128.  num.  12.  Nicol.  Everhard.  comU. 
8.  num.  14.  Berlich.  pract,  conclus.  part.  1.  conclus.  87.  num.  15. 
[Coren.  cons.  16. 1.  Lit.  y.  n.  8.]  {d). 


Thia  is  by  no  means  the  meaning  of 
the  laws  cited  by  the  Author.  Yid, 
Paber.  in  Cod,  lib.  4.  tit.  15.  def.  35. 
A  thousand  singular  witnesses,  in- 
deed, will  prove  less  than  one  wit- 
ness omni  exceptions  major  vid. 
Everard.  de  testih.  p.  J303. 

(fc)  From  this  half  proof,  consti- 
tuted by  common  report,  it  follows 
that  often  a  difficult  question  (arising 
between  two  persons,  which  quoad 
factum  is  denied  by  the  one  and 
affirmed  by  the  other  without  any 
further  proof,  and  from  the  circum- 
stances it  appears  that  both  of  them 
are  unable  to  famish  sufficient  proof 
aliunde)  will  have  to  be  decided,  and 
he  who  has  the  common  report  sup- 
ported by  some  valid  inference  or 
presumption  against  him  will  be  con- 
demned upon  the  suppletory  oath 
imposed  upon  his  adversary.  Conf. 
Mascard.  deprohat  Vol.  IT,  cond.  749. 
et  seq.  and  Yromans,  pag.  282.  et  nq. 

(c)  The  contrary  has  been  enacted 
as  regards  an  absent  person  by  the 
Imperial  lawsi  vid,  I.  6.  inpr,  D.  de 


poenit.    However^  Qroenew^gen  in 
tract   de    U.    abrogat.   includes   this 
among  the    laws    that   have   been 
abrogated  upon  the  groond  of  art.VlQ 
of  the  Instr.  van  den  Hew,   but  it 
will  be  more  correct  to  distinguish 
between  civil  and  criminal  coses,  as 
well  as  between  absent  persons  and 
fugitives,  the  latter  of  whom  alone 
can  be  said  to  fear  a  judicial  inquiry, 
and  are  consequently  subject  to  tho 
suspicion  of    being  guil^   of  the 
crime  laid  to   their   charge.      The 
necessity  of  appearing  before  a  com- 
petent judge  must  clearly  be  main- 
tained in  all  cases  and  be  pi-omoted 
by  penalties,  but  capital  punishment 
requires    a    previous   investigation 
and  confession,  whei-efore  also  the 
said  article  of  the  Inttrudie  specially 
mentions  banishment  and  confisca- 
tion, which  last  has  been  abolished 
by  well-known   Besolutions.      See 
post,  ck.  XXIX. 

{d)  Presumptions  or  8Upix>BitioDS 
arising  from  a  probable  token,  and 
accepted  as  proof,  are  drawn  either 
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Other  loose  guessing  and  conjecture,  which  do  not  amount  to 
eircumstantial  probability,  do  not  constitute  half  proof,  but  are 
entirely  disregarded,  and  as  to  their  weight,  if  any,  much  is  left 
to  the  discretion  of  the  judge.  The  case  having  been  suppoiied 
by  one  witness  or  by  such  circumstantial  probability  that  it  is 
indeed  probable  and  amounting  to  half  proof,  but  not  supported 
by  any  further  means  constituting  full  proof;  the  principal  means 
and  recourse  to  have  the  case  decided  is  the  imposing  of  an  oath 
upon  one  or  other  of  the  parties,  whether  to  supply  the  deficient 
proof  of  the  plaintiff,  or  to  remove  the  probable  presumption 
arising  against  the  defendant.  DD.  ad  I.  admonendi  81.  2>.  de 
jur^urando.  in  verb,  solent.  cap.  final,  vers,  praesumptione  extr.  de 
jurejur.  It  is  entirely  left  to  the  discretion  of  the  judge  whether 
and  when  this  oath  is  to  be  imposed  upon  the  plaintiff  or  the 
defendant. 

§  4.  This  oath  is  imposed  upon  the  plaintiff  whenever  he, 
being  an  honest  man,  has  half  or  more  than  half  proved  his  case 
and  no  evidence  or  probability  to  the  contrary  exists  in  favour 
and  on  the  side  of  the  defendant.  But  if  the  defendant  have  any 
evidence  in  support  of  his  objection  or  exception,  or  have  any 


firom  the  evident  and  probable  nature 
and  circumstances  of  the  case  itself 
and  are  c&lledprae&umptionei  hominia 
(which  presumptions,  if  there  are 
several  of  them  concurring,  fre- 
quently leave  no  room  for  doubt  in 
the  mind  of  the  judge.  See  Huber, 
Heed.  BegUgel  hk.  6.  ch.  22.  §  10)  or 
from  the  law;  for  instance  the 
ademption  of  a  legacy  is  by  the 
2.  18.  D.  de  adim.  ei  transfer,  legai. 
inferred  from  the  voluntary  aUena- 
tion  by  the  testator  of  the  thing  be- 
queathed, and  these  are  prctesump" 
tionea  juris,  concerning  which  the 
opinion  of  the  judge  does  not  come 
into  consideration.  However,  even 
with  respect  to  these  presumptions, 
evidence  to  the  contrary  is  allowed ; 
but  when  the  presumptions  are  pre- 
scribed by  the  law  itself,  they  are 
called  praesumptionea  jurii  et  dejure, 
and  no  proof  to  the  contrary  is 
allowed,  e.g.  that  a  curanda  has  no 


power  without  the  knowledge  of  her 
ctirators  to  ahenate  her  property,  &c. 
This  division  following  Voet  ad  tit 
D,  de  probat,  et  praesumpt  n.  14.  et 
9eq.  has  always  appeared  to  me  the 
best  and  to  be  preferred  to  that  of 
Hnber  Heed.  Begtagel  hh.  5.  ch,  28. 
and  others.  He  who  desires  fuller  in- 
formation on  this  subject  may  consult 
Menoohius  tract,  de  praesumpt.  From 
what  has  been  said  it  is  apparent  that 
presumptions  differ  from  mere  guess- 
ing or  conjecture,  which  may  con- 
veniently be  divided  into  strong  and 
weak,  derived  from  a  more  or  less 
ordinary  sense  of  words  or  course  of 
business ;  of  which  Mantica  de  con- 
jeduris  ultimar.    volunt,    has   fully 
treated.       Presumptions     likewise 
differ  from  fictumes  juris  vid.  Nood. 
prohabil.  I.  3.  cap,  ult,    [Of.  Best's 
Principles  of  the  Law  of  Evidence, 
$5  304.  et  »ej.— Tr.] 
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legal  presumption  in  his  favour,  or  if  the  case  be  equal  on  both 
sides,  the  defendant  taking  the  oath  to  free  himself  will  be  pre- 
ferred  to  the  plaintiff,  arg,  L  126.  £>.  de  Reg.  Jur.  See  DD.  ad 
L  admonendi  18.  D.  de  jurejurando.  d  I,  in  bonae  fidei  3.  Cod,  de 
reb.  credit.  Merul.  ^roo;.  civ.  lib.  4.  tit.  71.  cap.  1.  Specul.  tit.  de 
Jur.  delat.  §  1.  num.  6.  Carpz.  dejifi.  forens.  part.  1.  const.  23. 
defin.  9. 

§  5.  Otherwise,  if  the  plaintiff  has  proved  his  case  with  less 
than  half  proof,  or  if  it  be  doubtful  whether  the  same  can  be 
supported  by  oath,  it  is  usual  not  entirely  to  dismiss  the  case  nor 
to  have  recourse  to  the  oath ;  but  the  case  is  held  in  abeyance 
(in  advys)  and  suspended  and  the  plaintiff  directed  to  further 
prove  his  alleged  claim  and  demand  in  the  following  form.  ''  The 
schepenen  do  not  find  the  case  proved  in  order  to  decide  thereon, 
and  hold  the  matter  in  abeyance,  and  before  pronouncing  judg- 
ment direct  the  plaintiff  to  bring  further  proof  of  his  claim,  in 
order  that  the  same  may  be  considered  and  judgment  given  as 
shall  be  thought  right." 

§  6.  An  oath  is  a  statement  of  the  truth  of  that  which  we 
testify,  and  calling  Ood,  the  righteous  avenger  of  falsehood,  to 
witness  that  we  are  testifying  the  truth,  by  holding  up  the  fingers 
and  pronouncing  these  words,  "  so  truly  help  me  God  Al- 
mighty "  {e). 

§  7.  The  parties,  seeing  that  they  have  failed  in  producing  full 
proof,  may  themselves  resort  to  their  oath,  and  offer  the  same  as 
proof,  or  require  the  opposite  party  to  take  an  oath  to  the  con- 


[e)  Unless  a  person's  religion  does 
not  permit  him  to  use  this  form ;  as, 
for  instance,  the  Mennonites,  who 
are  accustomed  by  an  afi&rmation 
instead  of  an  oath  to  testify  to  the 
ti-uth,  which  will  have  the  same 
effect;  likewise  also  the  Jews  vs, 
Puffendorf,  D.  de  la  N.  L  4.  c.  2.  §  4. 
A  careful  judge  will  see  that  an 
oath  is  only  taken  in  the  last  resort, 
and  under  such  solemnity  that  it 
may  tend  to  deter  people  from  the 
great  sin  of  perjury ;  at  any  rate  in 
the  case  of  those  who  are  in  the  con- 
stant habit  of  swearing  and  calling 


God  to  witness,  among  whom  many 
of    the   Jews   are   comprehended; 
whence  the  common  saying  ''that 
they  are  entitled  to  but  little  credit." 
See  Michatilis.  M.  R.   vi.   §  302-3. 
and  my  note  to  Bk,  IV.  ch,  33.  §.  4. 
n,  (d).    Further  we  may  by  virtue 
of  a  special  authority  also  swear  on 
behalf   of   another.      Cofif.  doctiss. 
Voet,  ad  Digest,  tit,  de  jurtjurando 
Num,  1.  <Cr  2.  ubi  etiam  agit  de  jure^ 
jurando  improhatae  religumia  prae^ 
stito  vel  delaio  ex  I,  6,  §  1.  eod,  add. 
Barbeirac  in  not,  ad  Puffendorf  I,  c, 
n,  1.  et  comm,  add,  I, 
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trary,  l.  S.  D.  de  jurejurando,  which  is  called  putting  the  case  in 
participation  of  oath. 

§  8.  Which  oath  having  been  tendered  by  the  opposite  party 
may  be  accepted  or  otherwise  permitted  to  be  taken,  and  justice 
will  be  done  thereon  and  sentence  pronounced.     L  1.  verb.  ex. 
pactione  D.    de  jurejur.     But    this  may  upon  cause  shewn  be 
objected  to,  so  that  the  rule  "  swear  or  I  will  swear,*'  I.  38.  D.  de 
jurejur.  does  not  always  apply ;  but  it  is  left  to  the  discretion  of 
the  judge  whether  the  same  shall  be  accepted  or  not.    I,  12. 
in  pr,  d'  §  2.  Cod.  de  reb,  cred,  cap.  Jin.  in  pr.  extr.  de  jure- 
jurando. 

§  9.  So  the  oath,  tendered  by  the  plaintiff^  may  be  refused  and 
rejected  by  the  defendant,  if  he  have  not  proved  his  case  by 
evidence  or  only  with  less  than  half  proof;  in  which  event  the 
defendant  may  insist  that,  notwithstanding  the  tender  of  oath  by 
the  plaintiff,  his  case  shall  be  dismissed.  I.  4.  in  Jin.  Cod.  de 
edendo  cap.  Jin.  in  prin.  extr.  de  jurejurando.  So  that,  if  the 
plaintiff  be  ordered  or  suffered  by  the  judge  to  take  the  oatb,  the 
defendant  may  rightly  appeal  therefrom,  arg.  d.  cap.  Jin.  vers, 
sane  extr.  de  jurejurando  dt  d.L  4t.  in  Jin.  Cod.  de  edendo  (/). 

§  10.  Again,  if  the  plaintiff  is  attempted  to  be  put  on  his  oath 
by  the  defendant,  he  may  refuse  and  object  thereto  if  he  under- 
takes sufficiently  to  prove  his  case  in  law- without  the  assistance 
of  his  oath,  cajy.  2.  extr.  de  probat.  Bart.  &  DD.  ad  D.  I.  ad' 
manendi  31.  D.  de  jurejur. 

§  11.  The  oath  having  been  imposed  upon  one  of  the  parties, 
in  order  to  make  full  proof,  by  the  judge  either  ex  officio  or  after 
delation  and  tender,  must  be  accepted,  or  otherwise  on  refusal  the 
case  will  be  considered  as  admitted,  I.  manijeate  38.  D.  de  jure- 
jurando, and  judgment  pronounced  thereon. 

§  12.  And  in  the  said  judgment  it  is  expressed  ''  The  Sche- 
penen  having  first  heard  N.  N.  who  refused  to  take  the  oath 
imposed  upon  him,  condemn  Sec.'*  (g).  Nor  can  the  party  be 
heard  in  appeal  on  his  refusal  to  take  the  oath,  for  the  judgment 
is  considered  as  having  been  pronounced  on  his  own  admission 
and  confession,  d.  I.  12.  §  1.  d-  seq.  Cod.  de  reb.  cred.  Except 
only  where  he  maintains  that  the  said  oath  was  imposed  upon 

(/)  ^'ow/.  CL  Yoet  ad  d.  t.  «.  15.  (</)  Add  Yoet.  /.  r.  w.  28. 

TOL.  II,  K  K 
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him  improperly  and  without  necessity,  d.  L  12.  §  2.  Cod.  d^  nk 
cred.  iCjurejur.  cap, Jin.  in  pr.  cxtr,  de jurejurmid. 

§  13.  The  oath  having  been  accepted,  submitted  to,  or  other- 
wise imposed  upon  any  one,  must  be  taken  in  tlie  presence  of  the 
opposite  party,  who  is  summoned  for  the  purpose,  or  after  proi)er 
citation  must  be  barred,  otherwise  tlie  said  oath  will  be  valueless. 
/.  19.  Cod.  de  testib.  Novell.  90.  cap.  9.  Wurmser.  praa:.  tit  18, 
ohserv.  19.     Hartmann.  observ.  tit.  18.  obaerv.  6. 

§  14.  The  oath  having  been  taken,  judgment  atoncefollows  there- 
on, for  it  is  of  such  effect  that  the  result  of  the  case  depends  upon  it. 

1.  in  Jin.  D.  dejurejur.  I.  31.  vers.  aoUnt.  D.  eod.  But  according 
to  our  practice  it  is  usual,  inasmuch  as  the  oath  having  been 
taken  the  suspicion  of  falsehood  does  not  easily  arise,  to  proceed 
first  with  the  judgment  including  condemnation,  under  such  pro- 
viso  that  the  plaintiff  or  defendant  shall  declare  on  oath,  &c. ; 
and  the  taking  of  this  oath  is  generally  suspended  while  the  time 
for  appeal  has  not  yet  expired ;  unless  the  opposite  party  suffered 
the  oath  to  be  taken  without  any  opposition  by  appeal,  and  sub* 
mits  thereto. 

§  15.  The  oath  takes  place  in  all  pending  cases.  L  8.  Cod^  de 
reb.  cred.  But  an  oath  taken  or  offered  extra-judicially  binds  no 
one.    /.  3.  D.  dejurejurand.  (h), 

§  16.  In  criminal  and  punishable  cases  the  administering  of  an 
oath  does  not  take  place,  even  although  the  case  has  been  half 
proved,  for  no  one  would  scruple  to  escape  punishment  by  means 
of  a  false  oath  forced  upon  liim,  especially  if  the  punishment  be 
heavy  or  capital,  org.  I.  1.  Z).  de  ban.  eor.  /.  1.  §  3.  D.  de 
cahimniatorib.  See  Jul.  Clar.  lib,  5.  §  Jin.  quuest.  68.  Boer. 
decis.  86.  Berlich.  concluH.  pract.  part.  1.  conclm.  54.  num.  5.  d^. 
Ant.  Fab.  ad  Cod.  tit.  de  reb.  cred.  lO  jurejur,  defin.  43.  So  that 
the  juramentum  purgatoriumy  that  is  the  purgatory  oath,  does  not 
take  place  in  criminal  cases.     See  Boss,  prajc.  crim.  tit.  d^  sen^ 

{h)  That  is  those  which  have  been  shall  have  effect  where   such  can 

made  for  a  dishonest  and  bad  pur-  happen  without  injury  to  the  soul, 

pose,   and  likewise    those  obtained  cap.  cum  coniongat,  28.  extra  dejure- 

through  fraud  or  fear,  in  so  far  that  jurando,  and  how  far  this  is  followed 

the    excfiptio  doli   or    mettis  may  be  may  be  seen  from  Yoet.  ad  tit,  D,  de 

raised    against    them    and    against  jurejur,  num.  o.  add,  omnino  Puffen- 

"which  relief  may  be  obtained ;  for  dorf,  /,  c.  §  7.  8.  9,  <fc  10. 
Jhe  canon  law  provides  that  p.U  oaths 
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tent  num.  75.  injin.  Jul.  Clai\  d.  qiiaest.  63.  num.  6.  In  which 
Btead,  in  serious  cases  and  where  the  proof  is  almost  complete, 
the  torture  has  heen  introduced,  of  which  we  will  treat  hereafter ; 
and,  in  minor  cases  and  where  the  proof  is  not  so  complete,  the 
hearing  upon  articles  is  usual. 

§  17.  From  this  some  except  such  criminal  eases,  in  which  no 
corporal  punishment  but  only  a  fine  is  inflicted.  Of  this  opinion 
are  Ant.  Fab.  d.  tit.  definit.  43.  Berlich.  i)raet.  conclus.  part.  4. 
conclus.  54.  num.  5.  d-  8.  and  the  Authors  cited  by  him.  Carpzov. 
dejin.  for  ens.  part.  1.  constit.  23.  defin.  11.  But  inasmuch  as  in 
many  cases  of  fine  infamy  is  the  consequence,  that  is  disgrace 
and  suspicion  of  dishonesty,  the  matter  is  loft  to  the  discretion 
of  the  judge. 

§  18,  Which  is  chiefly  applicable  to  cases  of  smuggling  and 
farming  of  the  public  revenue,  for  the  persons  convicted  of 
smuggling  and  fraud  thereby  become  disgraced  and  infamous,  and 
the  fine  is  often  so  heavy  that  the  parties,  in  order  to  escape  the 
same,  will  conceal  their  guilt  and  be  i)repared  to  testify  to  their 
innocence.  Hence  many  are,  not  witliout  reason,  of  opinion,  that 
in  such  cases  no  taking  of  an  oath  to  purge  oneself  is  necessary 
or  ought  to  be  allowed,  arg.  L  27.  §  3.  D.  de  pact.  I,  5.  D.  dc 
pact,  dotal.  See  Berlich.  pract.  conclus.  part.  1.  conclus.  21.  cO 
conclus.  29,  mim.  34.  35.  CeirpzoY.  deJin.  forens.  part.  1.  constit.  6. 
defin,  10.  num.  4.  d-  constit.  12.  defin.  31. 

§  19.  In  cases  of  marriage  and  espousals  the  imi>osition  of  an 
oath  is  likewise,  according  to  the  opinion  of  some,  not  admitted. 
But,  as  many  things  concerning  such  matters  mostly  take  place 
in  secret,  and  it  often  would  be  difficult,  if  not  impossible,  to 
obtain  full  proof,  the  tender  of  an  oath  in  such  cases  will,  accord- 
ing to  probable  circumstances,  be  mostly  admitted  and  allowed 
in  such  cases  between  persons  of  like  station  and  blameless  cha- 
racter (except  in  so  far  as  this  is  afi*ected  by  the  question  in 
dispute  between  them).  See  Andr.  Gail.  lib.  2.  observ.  94.  num.  12. 
Ant.  Fab.  ad  Cod.  lib.  4.  tit.  1.  defin.  44.  nutn.  6.  Carpzov.  rf^^//. 
forens.  part.  1.  constit.  23.  defn.  10. 

In  favour  of  necessaiy  maintenance  it  is  understood,  in  case 
of  doubt,  that  he,  who  upon  statement  by  the  mother  cannot 
declare  on  oath  that  he  never  at  any  time  had  connection  with 
her,  will  be  considered  as  the  father  and  held  liable  for  mainte-t 
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nance ;  as  we  have  more  fully  pointed  ont  in  Bk.  1.  ch.  xiii. 
§  7. 

§  20.  Does  the  taking  of  an  oath  likewise  take  place  in  cases 

of  injury  and  defamation,  where  the  anger  of  people  drives  them 

to  excess  ?     This  is  likewise  left  to  the  discretion  of  the  judge, 

and  the  tender  of  an  oath  will  be  allowed  especially  in  exculpating 

the  defendant,  that  he  did  not  intend  to  injure  the  other  by  the 

words  uttered.    I.  5.  §  8.  D.  de  injuriis.    Junct.  L  3.  Cod.  de  reb. 

credit,  dk  I.  3.  l.  13.  §  2.  tf  I,  30.  §  3.  D.  de  jur^ur.     See  Papon 

lib.  9.  tit.  6.  arrest.  10.    Boer,  decis.  86.  num.  4.  5.    Christin.  ad 

leg.  Mechlin,  tit.  1.  art.  26.  ad  num.  4.  (t). 

(0  Add.  CI.  Voet  ad  d.  t.  n.  27.  <fc  Huber.  Regtegel.  hk.  3,  ch.  22. 
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Sect. 

1.  What  cases  may  be  settled  by 

compromise. 

2.  Not  in  cases  where  maintenance 

has  been  decreed. 


Sect. 

3.  Nor    in    questions    arising    ex 

testamento  where  the  will  has 
not  yet  been  opened. 

4.  Nor  in  cases  of  crime,  except 


§  1.  Before  the  case  has  been  completed  and  is  awaiting 
judgment,  everyone  is  at  liberty  by  means  of  agreement  to  settle 
and  dispose  of  the  difference  or  question  which  he  has  with 
another,  l.  1.  D.  de  transact,  jiinct.  L  88.  Cod.  eod.  for  which 
purpose  the  judge  sometimes  appoints  good  men  before  whom 
the  parties  must  appear  at  an  appointed  time  in  order  to  come  to 
a  settlement  {ten  fine  van  accord)  (a). 

All  disputed  cases  may  be  settled  (h). 

§  2.  Except  of  that  which  has  been  decreed  as  maintenance  to 
another,  which  cannot  be  compromised  without  knowledge  or 
apx^roval  of  the  court.  L  8,  in  pr,  d'  §  6.  D.  de  transact.  Mantic. 
de  ambig.  conv.  lib.  26.  tit.  8.  I  say  without  knowledge  or 
approval,  because  at  the  present  day  it  does  not  matter  whether 
the  knowledge  and  consent  of  the  judge  precedes  or  follows  (the 
compromise),  contra  d,  L  8.  junct.  I.  5.  Cod.  de  legib.  See 
Groeneweg.  de  legib.  abrogat.  ad  I.  8.  Cod.  de  transact.  §  2.  Instit. 
de  auth.  tutor. 


(a)  The  Author  apparently  did  not 
care  to  use  the  term  Dading  (com- 
promise) as  Grotius  Tntrod*  Bk.  til. 
ch,  4.  has  done,  which  term  seldom 
occura  in  law.  See  the  obeervai,  on 
the  Irdrod,  of  Qrotius  ohs.  69.  This 
is  perhaps  tho  reason  why  the  cor- 


responding passage  in  Grotius  has 
not,  as  is  usual  with  van  Leeuwen, 
been  inserted  at  the  head  of  the 
present  chapter. 

(6)  The  requisites  of  tranmclion 
will  be  found  in  Morula  man,  van 
proced.  />•  m.  535.    It  may  bo  a  qucs- 
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§  3.  No  compromise  can  be  effected  of  questions  arising  from 
any  last  will  which  has  not  yet  been  opened  or  read.  L  6.  D.  dt 
transact.  L  1.  §  1.  D.  testam.  quemadm.  oper.  SeeChristin.  volA, 
decis,  84.  Sande  lib.  4.  tit  5.  defin.  15.  Faber  Cod.  lib.  2.  tit.  4. 
d(ifin.  1.     Mantic.  de  ambig.  conv.  lib.  26.  tit.  2.  {c). 

§  4.  Witli  refcpect  to  crimes  and  delicts  the  Koman  judges 
allowed  everyone  to  compromise  homicide  and  other  capital 
crimes.  /.  18.  Cod.  de  transact,  but  to  compromise  other  and 
lesser  crimes  was  not  permitted.   I.  18.  1).  cod.  injin. 

But  at  the  present  day  the  prosecution  and  punishment  of 


tion  whether  this  is  allowed  to  a 
guardian.  Grotius,  [utrod.  3.  4.  ?>.  7, 
and  those  who  have  followed  him, 
maintain  the  affirmative,  but  con- 
trary to  many  statutoiy  laws.  See 
Merul.  d.  h  and  the  observat.  ad  Grot, 
vol.  2.  p,  165.  Wherefore  it  is  safest 
to  ask  the  authority  of  my  Lords  the 
upper  guardians.  With  reference  to 
the  question  whether  an  agent  with- 
out special  mandate  can  enter  into 
transaction,  see  IIoll.  Consult,  vol.  1. 
jt.  511. 

(r)  This  sound  opinion  is  also  en- 
tertained by  Voet.  ad  tit.  D.  de 
transact,  num.  12.  I  am  not  unmind- 
ful of  the  dissertation  of  Schulting 
de  transact,  super  controv.  quae  ex 
ultim.  voJunt.  proficisc.  etiam  non 
inspectis  vd  cognitis  illar.  verbis  rede 
ineund<iy  nor  of  the  remarks  of  the 
famous  A.  Faber  in  rational  and  Noot 
in  egreyio  tract,  de  pactis  (fc  transact, 
cap.  18,  who  advocate  the  contrary 
view;  but  it  seems  to  mo  that  we 
are  not  justified  to  imagine  inele- 
gancies  in  theory  any  more  than  in 
practice,  as  is  notably  the  case,  if  we 
wish  to  maintain  that  the  eminent 
Gains  in  I.  6.  is  only  speaking  dc 
fifdo  <k  non  de  jure,  and  that  we  may 
enter  into  transaction  without  even 
knowing  whether  we  have  a  dispute. 
In  explanation  of  L  3.  §  1.  Dig.  cod. 
it  must  be  observed  that  the  con- 
tents of  the  codicil,  of  which  this 
^    speaks,    were    unknown    to    the 


parties  at  the  time  of  the  transactioD, 
and  that  accordingly  the  transaction 
in  so  far  as  the  same  is  contrary 
thereto  must  be  set  aside;  what  is 
this  else  than  admitting  that  all 
testamentary  disputes  must  be  sns- 
pended  until  the  contents  of  the  last 
will  are  known  ?  Which  is  also  in 
accordance  with  pubHc  utility  be- 
cause testaments  cannot  be  rejected 
or  set  aside  without  inspection  propter 
favoreni  ultimaruni  voluntatumy  vid. 
vol,  1.  p.  312.  in  notis.  Such  trans- 
actions may  be  regarded  as  agree- 
ments in  fraudem  testamenfi,  which 
do  not  beget  an  action.  I.  7.  §  7.  />. 
de  padis.  Nor  is  it  any  objection 
that  pubHc  convenience  requires  that 
disputes  once  settled  must  be  con- 
sidered as  disposed  of,  and  that 
consequently  no  transaction  can  be 
annulled  by  the  subsequent  discovery 
of  an  instrument.  /.  19.  Cod.  de 
transact.  For  this  argiunent  has  no 
application  to  the  question  under 
discussion,  which  admits  of  a  neces- 
sary exception,  for  the  law  prohibits 
the  making  of  agreements  with  re- 
ference to  the  inheritance  of  persons 
still  Hving  as  being  contrary  to 
personal  security  and  the  power 
possessed  by  every  one  of  disposing 
of  his  property  after  death ;  nor  can 
anyone  renounce  a  right  before  he 
knows  of  its  existence.  Conf.  Yoet. 
d,  I.  <t  ihi  citai. 
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homicide  and  other  crimes  properly  appertain  to  the  Govern- 
ment^ and  in  its  name  to  the  Fiscal  of  the  country,  and  all  other 
officers,  Bailiffs,  and  Sheiiffs  of  the  countiy  (as  is  more  fully 
mentioned  hereafter  in  Chap.  XXVII.),  who  may  not  compromise 
or  relieve  anyone  from  crime,  except  with  the  knowledge  and  con- 
sent of  the  Government,  which  is  represented  in  this  matter  by 
the  Chamber  of  Accounts.  See  the  Edict  and  Ordinance  in  the 
matter  of  criminal  justice  of  King  Philip  of  the  5  July,  1570, 
art.  13.  Menil.  prax.  civil,  lib.  4.  tit.  14.  cap.  2.  num.  6.  d 
cap.  6.* 

But  nothing  prevents  those,  who  are  specially  injured  by  the 
crime,  to  compromise  and  settle  their  own  particular  interest  (or 
claim),  in  all  cases  of  crime  without  distinction.  Grot.  Introd. 
bk.  8.  ch.  4.  num.  10.  Christin.  vol,  1.  decis.  152.  Zyp.  not.jur. 
Belg.  tit.  ne  transact,  vers,  accusare.  Indeed,  so  far  is  this  neces- 
sary, that  the  granting  of  Pardon  and  Remission  will  not  take 
place  until  the  relatives  of  the  deceased  have  been  reconciled 
with  the  offender.  Instruct,  tmn  den  Hove  art.  223.  Zyp.  not.jur. 
Belg.  de  abolit.  d-  remiss,  vers.  Ante  Grat.  Grot.  Introd.  bk.  8. 
ch.  88.  §  8.  As  to  how  this  is  done,  see  Papegay.  pag.  mihi.  476. 
et  seq.  in  Flanders,  Damhoud.  prax.  crim.  cap.  145.  and  in 
Brabant  Costuym.  of  Antwerp,  tit.  22.  {d). 

*  [In  Queen  vs.  TAomou.  1.  Bach,  default  of  payment,  of  impriaonment, 

App.  Ca.  p.  205.  the  Court  held  that  is  a  competent  sentence." — ^Tr.] 
"  It  is  an  indictable  offence  to  com-         {d)  Conf.  Voet.  ad  D,  d.  t  &  Vinn. 

pound  the  crime  of  theft ;    and  on  in  tractatu  de  transactione, 
conviotion  a  sentence  of  fine,  or  in 
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OF   SENTENCE    AND    JUDGMENT. 


Sect. 

1.  Of  judgment  or  sentence.    How 

to  be  understood  where  the 
votes  are  equal. 

2.  Of  interlocutory,  and  definite, 

sentence. 

3.  Of  appoindments.    Its  different 

kinds. 

4.  Interlocutory  decree. 

5.  Exception  remissive, 

6.  Of  provisional  judgment. 

7.  Whether  the  principal  case  can 

be  proceeded  with  before  the 
provision  has  been  satisfied. 


Sect. 

8.  Of  definitive  sentence. 

9.  How  to  proceed  in  case  of  de<* 

fault. 

10.  How  the  judgment   is  to  be 

framed,   and  what  it  should 
contain. 

11.  When  a  judgment  is  considered 

as  the  truth. 

12.  Within  what  time  it  is  to  bo 

executed. 

13.  Of   staying  of   execution  and 

how  it  is  granted. 


§  1.  The  suit  having  been  concluded  for  decision,  the  judgment 
and  sentence  of  the  judge  follow  thereon,  whereby  the  case  is  finally 
settled.  L  1.  D.  de  rejitdic.  This  takes  place  by  majority  of  votes, 
and  by  taking  the  votes  from  the  senior  to  the  jimior  judge, 
the  sheriff  taking  and  collecting  the  votes,  and  stating  the  decision 
according  to  the  majority  of  votes  on  the  question,  arg.  L  19.  D. 
ad  vmnic.  L  160.  §  1.  D.  de  Reg.  Jur.  L  46.  Cod.  d^  Decurian. 
And  if  the  votes  are  equal,  as  in  some  places  where  there  are 
eight  magistrates  {schepenen),  or  when  the  number  being  uneven 
one  is  absent  (for  almost  everywhere  the  Com't  consists  of  seven 
judges),  which  may  easily  happen,  the  votes  are  collected  for  a 
second  time,  and  the  question  put  whether  anyone  wishes  to  alter 
his  vote  ?  If  not,  then  in  cases  where  the  suit  is  one  of  right  of 
possession,  marriage  and  espousals,  maintenance  and  the  like, 
judgment  will  be  for  the  plaintiflF.  l.  38.  l.  39.  D.  de  rejudic.  In 
other  ordinary  cases  the  decision,  under  like  circumstance,  will 
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be  for  the  defendant,  especially  in  criminal  cases,  because  in  all 
matters  the  probability  is  in  his  favour.  L  125.  D.  de  Reg,  Jur. 
L  5.  D.  de  poen.  Junct.  L  47.  D,  de  ohligat.  et  act.  But,  in 
some  towns,  there  are  ordinances  on  this  subject,  "  That  in  all 
meetings  where  the  number  of  persons  and  the  votes  are  equally 
divided,  and  no  one,  after  the  question  has  been  put  a  second 
time,  will  alter  his  vote,  the  vote  of  him  who  presides  in  the  said 
court,  whether  Burgomaster  or  Schepen,  shall  count  as  two 
votes."  So  it  was  ordained  by  the  council  of  the  town  of  Leyden, 
28  November,  1592,  and  is  still  observed.  A  Judgment,  if  of  a 
superior  judge,  is  called  Sentence  (Sententie),  and  of  an  inferior 
judge.  Decision  (Vonnis). 

§  2.  And  it  is  either  interlocutory ,  which  directs  something  in 
the  meanwhile  or  beforehand ;  or  dejinitive,  that  is  decisive,  which 
brings  the  whole  suit  to  an  end,  otherwise  called  final  judgment. 
I.  3.  Cod,  et  I.  1.  D.  de  rejtidic. 

As  many  faults  and  errors  may  be  made  in  giving  judgments, 
attention  must  principally  be  paid  to  the  nature,  true  quality,  and 
institution  thereof.  Judgments  are  divided  into  Appoinctments, 
Interlocutions,  Provisional  and  Dejinitive. 

§  3.  An  Appoinctment  is  an  order  upon  a  mere  verbal  request 
or  incident,  either  before  or  after  the  pleadings,  or  also  in 
writing,  made  by  way  of  relief,  and  to  prevent  further  dispute ; 
which  is  granted  or  refused  by  the  judge,  and  further,  or  notwith- 
standing, direction  given  to  proceed  with  the  case  in  this  or  that 
particular  way,  according  to  the  discretion  of  the  judge. 

And  regard  must  be  had  that  this  is  not  too  hastily  urged  by 
one  party,  for  in  many  cases  one  is  not  always  ready  to  answer  at 
once.  DD.  ad  I.  1.  D.  et  I.  2.  Cod.  de  edendo ;  and,  on  the  other 
hand  again,  that  too  much  indulgence  is  not  allowed  the  party  in 
default,  to  vex  his  adversary  with  needless  and  useless  expedients ; 
and  for  this  purpose  opportunity  should  always  be  given  for  a 
verbal  defence,  if  the  proceeding  is  had  by  means  of  written 
answer  and  petition,  according  to  the  common  saying,  audi  et 
alteram  partem. 

And  sometimes  even,  without  a  request,  the  parties  are  directed 
by  the  judge  ex  officio  to  appear  before  good  men,  to  be  chosen  by 
the  parties  themselves,  or  especially  named  for  the  purpose  by 
the  judge,  "in  order  to  come  to  a  settlement  if  possible  and  if 


506  OP   SENTENCE   AND   JUDGMENT.  [Bk.T. 

not,  then,  after  hearing  them,  to  decide  the  matter  as  may  be 
found  to  be  right." 

Of  tliese  preliminary  and  preceding  requests  and  orders,  some 
necessarily  stay  the  course  and  progress  of  the  principal  case, 
and  which  must,  therefore,  be  considered  as  disposed  of  and 
decided. 

Others,  again,  do  not  necessarily  stay  or  prevent  the  course  and 
progress  of  final  decision.  And  upon  such  preliminary  requests 
it  may  notwithstanding  be  directed  to  hold  such  pleadings  as 
the  state  of  the  suit  admits ;  as  for  instance,  if  anyone  founds 
his  right  on  a  purchased  action,  and  request  is  made  against 
him  to  declare  what  he  paid  for  the  same,  in  order  by  that  means 
to  ascertain  the  retraction  (naasting).  Likewise  the  request  for 
a  cop3'  of  that  upon  which  the  plaintiff  grounds  his  action  or 
claim,  and  so,  in  like  manner,  upon  request  to  be  given  some 
time  in  a  case,  where  guaranty  necessarily  takes  place,  and  the 
defendant  without  giving  notice  of  the  suit  to  his  guarantor 
would  lose  his  action  of  guaranty,  and  the  like  ;  for  such 
incidents  and  intervening  matters  must  first  be  disposed  of. 

But,  if  in  a  case  where  no  provision  is  requested,  a  copy  be 
asked,  before  litiscontestation,  of  that  which  will  be  produced  in 
support  of  the  principal  case,  and  which  could  only  be  made 
during  the  term  when  production  (of  witnesses)  takes  place ;  or, 
if  in  a  case  of  injunction  {poenaal)  before  making  claim,  repara- 
tion of  wrongful  acts  done  (attentaten)  be  requested ;  *  or,  in 
appeal  from  the  bailiff  and  men,  request  be  made  to  have  the 
sentence  provisionally  executed  (or  before  the  court  the  disposal 
of  the  clause  of  inhibition  serving  the  same  end) ;  or,  if  in  case 
of  spoliation  ante  omniay  restitution  be  requested,  or  the  like ;  it 
is  left  in  the  discretion  of  the  judge  to  determine  and  decide  on 
the  provision  according  to  circumstances,  or  to  suspend  the  same 
"  till  the  decision  in  the  principal  case,  and  to  order  that 
notwithstanding  claim  be  made,  plea  filed,  and  the  case  completed 
in  ever}'  respect,  in  order  then  to  dispose  of  the  principal  case,  or 
the  provision,  as  may  be  deemed  fit." 

So  in  like  manner,  if  the  action  is  not  simplj'  possessory,  and 


*  [Attentaten  poenaah    See  Van  der  Linden,  Jwh  prad,    roL  1.   hk\  *2t 
rh.  19,  §  3.--TR.] 


k 


fc^ 


Ch.XXIY.]       of   sentence   and   judgment.  507 

provisional,  request  is  made  for  retention  or  restitution  of  that 
9Phich  has  actually  been  broken  down  or  thrown  away. 

Likewise,  where  payment  is  asked  in  the  principal  case,  or  by 
provision  of  Namptissement,  and  the  case  is  found  by  the  judge  to 
be  not  quite  and  fully  clear.  Which  remedy,  in  order  notwith- 
standing to  proceed  with  the  suit,  is  sometimes  necessary  through 
the  quality  and  consequence  of  the  case,  or  is  also  used  as  most 
expedient  and  suitable,  in  order  to  afford  parties,  who  are  in- 
clined to  delay,  no  giound  for  appeal.  In  like  manner  the  judges 
may  for  similar  reasons  be  induced  to  do  prompt  justice  upon  a 
clear  and  well-founded  claim  for  provision,  provided  only 'that 
answer  has  been  made  thereto. 

§  4.  Interlocutory  sentences  are  those  where,  after  examina- 
tion and  inquiry  of  the  case  when  complete,  the  judge  declares 
"  that  the  case  is  not  in  such  state  that  a  decision  can  be  given, 
and  the  plaintiff  or  defendant  is  consequently  directed  to  prove 
this  or  that  particular  point  according  to  law,  so  that  the  same 
having  been  done  judgment  may  be  pronoimced  thereon."  Or 
where  it  is  ordered  that  the  declarations  filed  shall,  in  accordance 
with  art.  17  of  the  Ordinance  op  H  stnli  van  de  Jnstitic  in  the 
towns,  be  further  considered  {tc  doen  recolcren) ;  that  is  the 
^vitnesses  be  further  examined  on  oath,  &c. 

§  6.  Interlocutory  Sentences  also  occur  where  the  objection 
and  exception,  propomided  by  the  defendant,  are  rejected  and  set 
aside,  and  he  ordered  to  plead  to  the  principal  case. 

The  exceptions  in  wliich  we  may  persist,  and  pray  judgment 
without  pleading  to  the  summons,  are  of  three  kinds  ;  declinatory 
or  non-qualification,  otherwise  termed  renvoy  /  Us  pendens,  and 
Usjinita,  as  we  have  more  fully  stated,  ante,  Chap.  XVII. 

But,  besides  these,  there  are  several  others  which  will  entirely 
destroy  the  prayer  and  conclusion,  commonly  called  peremptori/ 
exceptions ;  or  which  may  induce  the  judge  not  to  dispose  of 
them  off  hand,  but  to  take  them  together  with  the  principal  case, 
and  directing  the  defendant,  notwithstanding  the  exception,  to 
plead  to  the  principal  case.  But  the  defendant  may  not  (as  has 
been  said)  persist  in  these  exceptions  without  at  the  same  time 
pleading  to  the  principal  case :  e.g.  if  a  minor  appears  in  law 
without  his  guardian,  a  married  woman  without  her  husband : 
Item  if  the  plaintiff  is  premature  and  claims  something  before 
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his  right  is  fully  vested  :  Item,  where  an  appeal  is  made  to  the 
court  from  a  provisional  sentence  of  the  Magistrates  in  the 
towns,  and  the  defendant  wishes  under  art.  8.  of  the  Ampliation 
of  the  In8triu:tie  to  make  objection  and  exception  against  it  as 
follows :  "  that  on  the  ground  of  subreption  and  obreption  the 
case  may  be  dismissed  and  praying  for  judgment  thereon,  and 
further  &c./'  and  then  although  the  case  has  been  brought  to 
completion  on  all  the  points,  justice  may  yet  be  done  upon  the 
exception  at  any  stage  of  the  suit,  and  the  defendant  absolved 
from  the  instance,  that  is  institution  of  the  suit. 

§  6.  A  Provisional  Sentence  is  where,  on  account  of  the  strong 
presumption  which  the  plaintiff  can  point  out,  the  defendant 
before  the  principal  case  is  further  proceeded  with,  is  condemned 
by  provision,  subject  to  the  condition  that  the  said  provisional 
sentence  may  and  will  be  altered  in  the  principal  case  after 
further  inquiry,  if  it  be  found  that  it  ought  to  be  so  altered. 
Wherefore,  in  case  it  may  be  so  found,  the  plaintiff  is  di- 
rected to  give  security  before  he  can  obtain  the  benefit  of  the 
provision.* 

Such  provisions  are  granted  daily  in  cases,  where  the  plaintiff 
grounds  his  claim  on  obligations,  signatures,  and  other  public 
instiniments,  of  which  the  defendant,  having  been  summoned  to 
admit  or  deny  the  same,  at  least  honam  fidem  agnoscendo,  that  is 
admission  in  good  faith  of  his  signature,  cannot  deny  the  execu- 
tion thereof,  as  follows :  "  Condemn  the  defendant  to  pay  the 
plaintiff  by  provision  the  sum  claimed,  &c.,  under  security  de 
restituendo  if  it  should  afterwards  be  found  so  to  be  ;  "  of  which 
we  have  spoken  more  fully  ante,  Chap.  XIX. 

The  attorneys  in  the  lower  courts  often  make  it  a  practice  to 
plead  provisionally  before  all  the  conclusions  have  been  taken, 
and  to  split  the  pleadings,  in  order  thereby  to  escape  the  danger 
that  justice  will  be  done  in  the  principal  case,  and  in  order 
(because  from  a  provisional  judgment  no  appeal  is  allowed  so  as 
to  stay  execution)  to  render  the  right  of  appeal  fruitless,  which 
we  have  already  stigmatized  as  an  abuse.  Wherefore,  if  the 
opposite  party  does  not  maintain  that  the  principal  case  should 
at  once  be  gone  into,  or  if  he  is  not  prepared  to  oppose  it,  the 

*  [See  the  prefatory  note  on  provisional  sentence  in  1  Menz.  Rep.— Tu.] 
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judge  may,  if  the  right  to  proyision  be  clear  and  the  defendant 
has  only  answered  the  provisional  claim,  do  justice  by  awarding 
or  refusing  the  provision  prayed  for,  or  if  the  case  be  not  so 
clear  provision  may  be  refused  and  the  parties  ordered  notwith- 
standing to  complete  the  principal  case  as  the  judges  may  deem 
necessary. 

The  judge  has  also  the  power  to  adjudicate  upon  the  said 
provision  at  any  stage,  provided  something  be  left  open  for 
decision  in  the  principal  case,  for  it  would  be  strange,  if  a  case 
has  been  fully  gone  into  and  is  ripe  for  judgment,  to  grant  provi- 
sion, without  at  the  same  time  declaring  ''that  the  judge  does 
not  consider  the  case  as  yet  sufficiently  ripe  for  final  decision, 
directing  that  further,  &c.,  and  doing  justice  in  the  meantime 
on  the  provision  prayed  for,  condemns  the  defendant  by  provi- 
sion, &c.'*  It  is  therefore  necessary  for  the  litigating  parties  in 
their  conclusions  to  leave  something  for  the  principal  case  to  be 
finally  decided  by  the  judge.  In  a  provisional  sentence  some 
distinction  is  necessary  in  order  to  shew  that  the  same  is  not  a 
final  judgment :  as  ''  that  the  costs  shall  abide  the  final  issue 
of  the  case,''  and  that  according  to  circumstances  ''it  be 
decreed  that  the  principal  case  shall  be  proceeded  with,"  or 
otherwise. 

§  7.  He,  who  has  obtained  provision,  is  not  obliged,  according 
to  the  opinion  of  some,  to  proceed  with  the  principal  case  before 
the  provision  has  been  satisfied ;  which  opinion  is,  among 
others,  entertained  by  Willem  van  Alphen  in  the  new  Papegay, 
pag.  267.  Which,  indeed,  is  so  in  possessory  cases,  or  in  restitu- 
tion on  account  of  the  commission  of  new  acts,  in  which  the 
direction  and  order  of  the  judge  must  first  be  complied  with, 
before  the  parties  can  be  heard  further,  arg.  L  26.  §  6.  D.  ex 
quib.  cans.  maj.  of  which  Rebuff  speaks  in  the  place  mentioned 
there,  ad  ConstiU  Reg,  tract,  dc  Sentent,  provis.  art.  1.  glos.  4. 
num.  12.  and  Boer  decis  Burdegal.  826.  But  it  cannot  be  extended 
to  other  ordinary  provisions  of  Namptissement,  which  depend  not 
upon  the  order  and  authority  of  the  judge,  but  on  the  probable 
right  of  the  party,  who  is  at  liberty  at  once  to  proceed  to  execu- 
tion of  such  right  before  the  principal  case  can  be  heard ;  but 
this  does  not  prevent  the  defendant  from  proceeding  with  the 
principal  case,  which  the  judge  cannot   refuse  him,  and  m^kes 
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no  difference  with  respect  to  the  execution  of  the  provisional 

sentence. 

§  8.  A  definitive  Sentence,  that  is  a  final  judgment,  is  one  by 
which  tlie  principal  case  is  decided  in  judgment  and  finally  dis- 
posed of,  thus :  "  Schepenen  having  heard  the  parties,  seen  the 
documents  produced,  and  having  considered  everything  of  im- 
portance, doing  justice,  condemn  or  dismiss,"  &c.  And  such  is 
also  done  by  the  Court  (of  Holland)  as  follows :  "  In  the  case 
pending  between  N.  ^N.  &c.,  the  Court  doing  justice  in  tlie 
name  of  the  Government  and  country  of  Holland,  &c.,  con- 
demn," &c. 

For  which  purpose  care  must  be  taken  that  nothing  be  wanting 
in  the  pleadings,  as  claim,  plea,  replication,  rejoinder,  both  in 
convention  and  reconvention,  the  production  of  evidence,  renun- 
ciation of  further  evidence,  making  objection  to  the  witnesses 
(reproches),  and  salvations,  conclusion  in  law,  and  praying  for 
judgment  (of  which  we  have  treated  ante,  Chap.  XIX.)  ;  because  if 
there  be  any  the  slightest  omission  the  judgment  may  be  objected 

to  as  null. 

In  like  manner,  convention  and  reconvention  always  go  together 
pari  passu,  and  are  decided  together  as  follows :  "  Schepenen 
having  seen,  &c.,  heard,  &c.,  and  having  considered  everything 
which  might  induce  them,  and  doing  justice,  first  in  convention, 
condemn  the  defendant  to  satisfy  and  pay  th^  plaintiff,"  &c.,  and 
in  reconvention  "  dismiss  the  plaintiff's  claim  and  conclusion 
against  the  defendant  taken  in  the  same  case,"  &c. ;  or  thus: 
**  Doing  justice  first  in  convention  dismiss  the  plaintiff's  claim 
and  conclusion,  and  in  reconvention  condemn  the  defendant  to 
satisfy  and  pay  the  plaintiff  in  the  same  case,"  &c. 

And,  not  to  fall  into  gieat  error  or  nullity,  it  must  above  all 
be  borne  in  mind  that  all  sentences,  both  provisional  and  defini- 
tive, do  not  go  beyond  or  above  the  conclusion  and  pleading,  but 
may  adjudge  less  (than  is  asked  therein).  DD.  ad.  L  18.  D.  comm. 
divid.  See  ^lernl.  prax.  vh\  lih.-i.  tit.  37.  cap.  2.  mm.  21.  And, 
in  case  of  adjudicating  less,  the  following  clause  is  always  added : 
**  Dismiss  the  claim  and  conclusion  made  and  taken  by  the  plain- 
tiff against  the  defendant ;  "  or  if  his  right  is  good  against  some 
other  person,  or  ought  to  have  been  instituted  in  some  other  way, 
as  follows  ;  "  Eeserved  his  further  action  as  he  may  be  advised, 
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and  payment  of  costs  by  reason  of/*  &c. ;  or  if  the  case  be  clear 
and  beyond  doubt  on  the  one  side  or  the  other,  he  who  is  clearly 
in  the  wrong  is  *^  condemned  in  the  costs  subject  to  taxation  and 
allowance."  Which  is  entirely  left  to  the  discretion  of  the  judge. 
Instrtwt.  of  the  Supreme  Court,  art.  49.  Damhoud.  j^rrtar.  civ. 
cap.  222.    Wielant.  pra<^t.  civ.  tit.  9.  ca]}.  7. 

How  defendants,  who  do  not  ajipear,  shall  be  barred  by  judg- 
ment, see  the  Ordonn.  op  't  stuk  van  de  Justitie.  art.  8.  and  ante^ 
Chap.  XIV. 

§  9.  Of  which  defaults  complete  records  must  be  kept,  and 
also  of  the  intendit  filed,  and,  where  provision  of  namptusement 
takes  place,  it  is  framed  as  follows :  **  Schepenen  grant  the 
plaintiff  against  the  defendant  tlie  first  default,  and  as  the  benefit 
thereof  (having  seen  tlie  obligation  mentioned  in  the  claim  take 
cognizance  thereof) ;  "  or  thus :  "  Having  seen  the  register 
whence  proceedings  are  had  in  this,  and  having  heard  the  affirma- 
tion of  the  plaintiff,  condemn  the  defendant  by  provision,  i&c, 
and  grant  the  plaintiff  in  the  principal  case  a  second  citation." 
And  in  contumacy,  in  the  principal  case,  as  follows  :  '*  It  having 
appeared  to  the  Schepenen  that  the  defendant,  having  been  thrice 
duly  cited,  has  not  appeared  himself  nor  by  duly  appointed 
attorney,  and  that  he  has  consequently  been  duly  barred ;  having 
seen  the  claim,  the  intendit^  and  verification  thereof,  and  having 
considered  everything  that  could  weigh  with  them,  doing  justice 
condemn,"  &c. 

§  10.  In  an  ordinary  judgment,  the  heading  runs  thus : 
"  Schepenen  having  heard  the  parties,  seen  the  evidence  pro- 
duced, and  having  considered  everything  of  any  weight,  doing 
justice  condemn  or  absolve,"  &c.,  as  has  been  partly  mentioned 
already,  in  this  way  that  the  same  should  mention  that  the  defen- 
dant is  condemned  in  whole  or  in  part  to  pay  what  is  demanded 
of  him  or  be  absolved  therefrom,  and  further  containing  the 
condemnation  or  compensation  of  costs,  without  using  in  the 
judgment  the  clause  ''  to  dismiss  the  claim  and  conclusion  as 
made  and  taken  in  the  summons,"  or  the  like  ;  but. the  amount 
and  extent  of  the  judgment  must  be  clearly  expressed.  See 
art.  19.  of  the  Ordonn.  op  H  stuk  van  de  Justitie  in  the  towns. 

In  questions  between  neighbours  as  follows :  *'  Schepenen 
having  repaired  to  the  place  in  dispute,  and  having  made  ocular 
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inspection  of  the  thing  in  dispute,  having  heard  the  parties  and 
having  considered  everything,  doing  justice/'  &c. 

Whenever  the  judgment  is  not  liquid  and  even,  and  something 
is  embraced  therein  which  is  to  be  subsequently  liquidated  and 
settled,  the  parties,  in  order  that  they  do  not  vex  each  other  with 
any  new  proceedings  therein,  are  directed  *'  to  appear  in  person, 
or  by  agent,  on  a  given  day  before  two  or  more  commissioners  of 
the  court,  to  proceed  de  piano  in  further  confirmation  and  liqui- 
dation of  the  judgment  given.'*  Which  is  the  daily  practice  in 
the  Supreme  Court. 

Moreover,  we  must  be  careful  not  to  do  anything  during  any 
stage  or  interval  in  the  suit,  or  to  order  a  party  unheard,  and,  in 
pronouncing  sentence,  we  must  only  weigh  everything,  and  use  a 
careful,  penetrating,  and  impartial  judgment.  And,  if  we  do  not 
trust  our  own  opinion  in  the  matter,  we  should  not  scruple, 
especially  if  the  case  be  of  importance,  to  avail  ourselves  of  the 
assistance  of  experienced  lawyers,  and  to  frame  the  heading  of 
the  sentence  as  follows :  "  Schepenen,  having  seen  the  opinion  of 
practising  lawyers  taken  for  the  purpose,  and  agreeing  therewith, 
having  heard  the  parties,  seen  the  evidence  produced  by  them," 
&c.  Further,  all  definitive  sentences  must  contain  a  condemnation 
and  compensation  of  costs.  Ordonn,  op  't  stuk  van  de  Justitie. 
art.  19.  according  to  the  rule  that  he  who  is  in  the  wrong  must 
be  condemned  in  the  costs.  I.  79.  D.  de  judic.  §  1.  Instit.  de 
poena  temere  litigant.  Novell.  82.  cap.  10.  Auth.  post,  jusjurand. 
Cod.  de  judic.  thus  :  "And  condemn  him  in  the  costs  of  the 
suit,  subject  to  taxation  and  moderation."  But  this  must  be 
understood  of  those  who  are  clearly  in  the  wrong,  and  have  only 
instituted  or  defended  the  action  to  vex  their  opponent.  Other- 
wise, if  the  case  be  doubtful,  and  is  not  without  reason  on  both 
sides,  the  costs  are  compensated,  and  each  party  must  pay  his  own 
costs  :  thus,  "  and  compensating  for  reasons  which  have  induced 
them  thereto."  If  the  plaintiff  is  clearly  in  the  wrong,  he  may 
also  be  condemned  in  a  penalty  or  fine,  which  is  left  to  the  dis- 
cretion of  the  court.  Instruct,  art.  213.  And  in  the  towns,  and 
before  Bailiff  and  men,  it  is  limited  to  three  guilders  in  real 
cases  ;  and  in  civil  cases  from  the  thirtietli  penny  of  what  is 
claimed  to  six  guilders,  and  in  the  villages  to  thirty  stivers  in 
real  cases,  and  the  fiftieth  penny  of  what  is  claimed  but  not 
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exceeding  three  guilders ;  all  for  the  officer.  Ordonn.  op  *t  stuk 
tan  de  Justitie.  art.  22. 

§  11.  The  sentence  of  the  Judge  in  the  particular  case  is  after 
the  lapse  of  ten  days  (within  which  we  may  appeal  from  it)  ac- 
cepted and  confirmed  as  the  truth  {vulgo  liomologated),  L  25.  D.  de 
statu  horn.,  and  cannot  be  varied  under  the  pretext  of  new  proofs 
or  mimtjnents.*  Coren.  obs.  26.  But  it  is  sufficient  that  the  case 
has  been  decided  according  to  that  which  was  produced  before  the 
judge,  for  we  must  judge  precisely  from  what  appears  and  the 
evidence  produced.  I.  80.  D.  de  testam.  tutel.  I.  6.  §  1.  in  verb, 
exfde  eorum  quae  prolabuntur  D.  de  ojic.  praesid.  I.  2.  4.  Cod.  de 
rejudicat.  Coras.  4.  Miscel.  20.  Hottoman,  illtistr.  quaeat.  17. 
Costal,  ad  d.l.  &.  %1.  D.  de  offic.  praesid.  See  Vinnium,  ad  pr. 
Instit.deoffic.Jud.  Reclamante.  CoYBrrnv.  l.resolut.  1.  Clar.  lib. 
5.  §  Jin.  pract.  criminal,  quaeat.  66.  num.  2.  and  Christinaeus,  vol. 
2.  decis.  148. 7ium.  21.  dt  vol.  1.  deci$.  4. 

We  have  said,  in  the  particular  case,  as  the  truth;  for  the  same 
must  be  limited  to  the  circumstance  of  that  case  alone,  without 
being  extended  to  other  cases ;  for  what  has  been  done  between 
this  or  that  person  cannot  prejudice  a  third  party. t  I.  58.  D.  de 
rejudicat.  and  we  live  by  certain  laws,  not  by  examples  of  single 
cases.  I.  18.  Cod.  de  sentent.  dk  interlocut.  See  Coren.  obs.  80. 
num.  2.  8.  4.  &  Christin.  vol.  1.  decis.  1.  cO  vol.  2.  decis.  57.  num. 
5.  cum  seq.  d  decis.  68.  num.  8.  cum  seq.  <£  decis.  65. 

§  12.  The  right,  which  we  had  obtained  by  sentence  of  the 
judge,  was  formerly  perpetual,  I.  8.  Cod.  de  reb.  cred.  d-  I.  ult. 
Cod.  de  usur.  reijud.,  but  this  does  not  obtain  among  us;  because 
the  sentence  of  the  judge,  even  in  his  jmisdiction,  may  im- 
mediately be  put  into  execution,  L  56.  D.  de  rejudicat.,  or  if  the 
condemned  party  is  a  foreigner,  or  possesses  no  property  within 
the  jurisdiction,  the  same  is  requested  of  the  judge  of  the  place 
where  he  is,  by  means  of  letters  requisitorial.  Instr.  van  de  Jus^ 
title  in  the  towns  art.  17.  Merul.  pi-ax.  civ.  lib.  4.  tit.  97.  cap.  1, 
Argent,  ad  consu^etud.  Brittann.  art.  17.  Which  execution,  if  not 
taken  out  within  a  year,  must  be  each  time  renewed,  before  the 


•  [Cf,  Grot.  Introd.  Bk.  UL  ch.  nan  debet.  See  Broom's  Leg.  Maxims, 

49.  §  5. — Te.]  &  Best's  Principles  of  the  Law  of 

t  [Bta  inter  alios  acta  alter i  nocere  Evidence,  §  112  and  §§  506-10.— Tr.] 
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Provincial  Court  within  five,  and  before  the  Supreme  Court 
within  ten  years.  IfiatrucL  of  the  Court,  art,  118.  Ampliat,  art. 
SO.  Inatructie  of  the  Supreme  Court,  art.  273. 

§  18.  That  all  sentences  may  at  once  be  executed,  after  they 
have  been  pronounced,  is  subject  to  this  exception,  viz.  where 
appeal  is  made  to  a  higher  judge,  for  which  purpose  the  con- 
demned party  has  ten  days'  time  extended  to  him,  daring  which 
further  proceedings  are  stayed  in  the  case,  and  within  which  he 
must  declare  himself;  of  which  we  will  treat  in  the  following 
chapter.  Or  where  the  condemned  party  has  by  reason  of  his 
inability  been  afforded  by  the  judgment  time  for  payment ;  and  it 
is  usual  among  us  for  people,  who  are  unable  to  pay  and  have 
been  summoned  in  law,  to  confess  the  debt,  and  pray  that  they 
may  be  allowed  to  make  payment  by  instalments  and  at  stated 
times,  twice  every  three  months,  thrice  every  two  months,  thrice 
every  three  months,  and  at  furthest  thrice  every  four  months ; 
which  is  taken  into  consideration  at  the  discretion  of  the  Cotuiin 
giving  judgment,  and  is  either  granted  or  refused,  provided  that 
meanwhile  proper  security  be  given,  as  follows  :  "  The  magis- 
trates {Schepenen)  having  heard  the  confession  of  debt  by  the 
defendant  condemn  him,  &c.  stajdng,  however,  execution  for  the 
time  of  &c.,  provided  security  be  given  **  &c.  Whether  and  to 
what  extent  this  may  be  done  is  discussed  at  length  by  Gabriel 
Alvarez  Velasc.  d^  pricileg.  paup,  d  miserabU.  lib.  1.  quaest.  44. 
See  also  the  Papegay  pag.  33.  Statutes  of  the  town  of  Ley  den  ^  art. 
176.  num.  6.  Consult.  &  Advys.  vol.  1.  cons.  278.  Pecc.  v<m 
beset,  en  handopleggen,  vol.  4.  num.  6.  in  not.  (a) 

(a)  With  reference  to  the  subject  Cen$.for,p,  2.  lib,  1.  cap.  31.  and  do 

treated  of  in  this  chapter,  the  reader  Haas  ibid,  in  notis.  Janet.  Vroinans 

may  consult  besides  Yoet  in  Comm.  de/oro  compdenti,  lib,  IV.  cap.  1  <i&  2. 
ad  Panded.  tit,  de  re  judicata  A,  in 
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Sect. 


1. 
2. 

3. 

4. 
o. 

6. 

7. 
8. 

9. 
10. 

11. 

12. 

13. 

14. 


Within  what  time  appeal  must 
take  place. 

When  it  is  necessary  to  appeal — 
when  to  reform,  and  the  dis- 
tinction between  them. 

Of  inhibition  and   staying  of 

execution.    How  granted. 
Of  reduction. 

Of  relief  against  the  lapse  of 
the  time  for  appeal. 

How  and  to  what  judge  appeal 
18  to  be  made. 

Of  reyision. 

Whether  it  takes  place  against 
a  voluntary  condemnation. 

Whether  it  can  stay  execution. 

Of  intimation  and  summoning 
the  judge  as  co-defendant. 

No  new  facts  can  be  brought 
forward  on  appeal. 

From  what  sentences  there  may 
be  an  appeal  and  from  what 
not. 

Whether,  and  when,  from  pro- 
Tisional  and  interlocutory  de- 
crees. 

Whether,  and  when,  fi-om  cri- 
minal sentences. 


Sect. 

15.  Whether,  and  when,  no  appeal 

is  allowed  from  sentences  in 
matter  of  correction,  refusal 
to  consent  to  a  mamage, 
farming  of  the  public  revenue, 
and  concerning  dikes,  police, 
correction,  default  and  volun- 
tary condemnation. 

16.  To  what  amount  the  towns  and 

villages  may  decide  in  arrest 
and  without  appeal. 

17.  Up  to  what  amount  no  inhibi- 

tion may  take  place. 

18.  Of  the  penalty  of   failure  in 

appeal. 

19.  How  the  pleadings  and  appeal 

are  to  be  conducted. 

20.  How  in  case  of  Belief  d^AppeL 

21.  How  in  reformation, 

22.  How  in  order  to  be  admitted  as 

appellant. 

23.  How  in  inhibition  to  a  particular 

day. 

24.  Of  the  effect  of  such  inhibition, 

25.  Of  the  pleadings  in  reduction. 

26.  Of  grievances  a  minima  when 

and  how  to  be  made. 

27.  No  reconvention  permitted  in 

appeal. 

28.  Of  the  pleadings  in  revinon. 


The  questions  and  cases^  in  which  two  or  more  persons  could 
not  agree,  having  been  tried  and  finally  decided  by  the  judge,  have 
the  force  of  a  judgment,  and  are  actually  confirmed  as  the  truth,* 

♦  lBe$  judicata  pro  veritate  accipitur.   See  hereon  Broom's  Leg.  Maxims.— Te.] 
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/.  207.  D.  de  Reg.  Jur,^  unless  within  the  proper  time  recourse 
has  been  had  to  a  superior  judge  by  way  of  appeal  or  reformatum. 

§  1.  If  any  one  feels  himself  aggrieved  and  prejudiced  by  any 
judge,  and  wishes  to  appeal  from  his  decision,  he  must  have  this 
noted  within  ten  days  from  the  pronouncing  of  judgment,  auth, 
hodie.  Cod,  de  appelL  Instr,  of  the  Court,  art.  198,,  or  from  the 
time  it  was  brought  to  his  notice,  diet.  art.  198.  in  Jin.  Gloss. 
&  Barth.  in  {.  1.  §  7.  D.  quando  appell.  Marant.  de  appellat.  num. 
208.  it  204 ;  and  prosecute  the  same  within  twenty  days  there- 
after before  the  Court  of  Holland,  and  forty  days  before  the 
Supreme  Court,  DD.  apud.  Andr.  Gail.  lib.  1.  ohserv.  111.  In- 
struct, art.  206.  dt  art.  216. 

Which  time  was  considered  to  run  de  momento  in  motnentumf 
that  is  from  the  hour  and  moment  of  the  giving  of  the  decision, 
or  when  it  came  to  the  notice  of  the  condemned  party,  until  the 
game  hour  twenty  or  thirty  days  afterwards.  Andr.  Gail.  lib.  1. 
observ.  189.  Sande,  lib.  1.  tit.  18.  dejin.  2.,  unless  we,  so  far  as 
concerns  the  ten  days  from  the  noting,  wish  to  extend  the  same 
according  to  the  words  of  art.  198.  of  the  Instnictie,  so  that  the 
whole  of  the  tenth  day  should  be  included  therein ;  which  may 
also  be  interpreted  of  the  day  on  which  judgment  was  given  (a). 


(a)  The  twenty  days,  fixed  for  the 
prosecution  of  the  appeal,  begin  to 
run  aftor  the  day  that  the  appeal 
has.  been  noted,  and  having  elapsed, 
the  appeal  is  considered  as  abandoned 
{desert)  and  the  judgment  may  be 
executed.  Instr,  tfan  H  Hof,  art.  204 
d:  206.  As  to  the  Supreme  Court, 
see  Insir.  H.  B,  art.  216.  con/.  & 
Merul.  lib.  4.  tit.  4.  cap.  1.  After  the 
lapse  of  the  faialia,  request  civil  may 
nevertheless  for  weighty  reasons  be 
made,  and  the  Provincial  Court  may 
by  virtue  of  the  grant  of  17  Aug. 
1562.  afford  relief  against  it.  But 
as  to  whether  the  same  will  also  take 
place  after  the  lapse  of  eighteen  to 
twenty  years  in  cases  of  fraud,  cir- 
cumvention, and  the  like,  see 
Zypaeus,  not.  Jut.  Belg.  pag.  48. 
whose  doctrine  is,  among  others, 
contradicted  by  Voet  and  Merula, 
and   it  is  certain  that   if    it  were 


allowed  that  a  porson  can  always 
pray  relief  on  accoimt  of  not  having 
prosecuted  his  appeal,  the  well  con- 
sidered orders  and  terms  being  as 
stated  in  the  text  ten  and  twenty 
days,  and  in  case  of  reformation  one 
year,  or  for  pregnant  reasons  two 
years,  would  be  eluded ;  and  likewise 
would  the  exception  of  homologation 
and  acquiescence,  introduced  to  car- 
tail  litigation  and  prejudicial  to  none 
but  the  careless,  be  rendered  in- 
effectual. At  tho  same  time  I  do 
not  wish  to  deny  that  the  Court  of 
Justice  may  not  for  sufficient  reasons 
exercise  this  right  in  some  cases  by 
means  of  restitution ;  e.g.  where  the 
well-known  rule  may  be  applied. 
agere  non  valenti  non  currit  prae* 
Bcriptio.  Conf.  porro  Christinaei  decis. 
vol.  1.  decia,  17.  <fe  de  eomprohatume 
sententiae.  Voet.  ad  tit.  de  appellat, 
n.  2. 
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See  the  note  to  art.  XI.  of  the  Ordinance  op  V  sink  van  de  Justitie 
in  the  towns. 

§  2.  And  herewith  is  generally  requested  and  granted  the  clause 
of  inhibition ;  that  is  prohibition  and  staying  of  execution  and 
satisfaction  of  the  said  judgment ;  by  which  the  judge,  who  gave 
judgment,  is  prohibited  from  in  the  meanwhile  proceeding  to 
execution  thereof,  which  is  properly  called  Appeal.  See  Andr. 
Gail.  lib.  1.  observ.  144.  hereon.  Otherwise  (if  no  staying  of 
execution  is  necessary,  or  the  amount  is  small,  above  which  the 
execution  of  the  judgment  of  inferior  judges  notwithstanding 
Appeal  takes  place  by  provision  under  security  de  resiiiuendo,  as 
will  be  mentioned  further  on,  or  otherwise  the  condemned  party 
is  willing  thai  execution  shall  proceed  under  security  of  res- 
toration, if  it  should  afterwards  be  decided  in  his  favour)  request 
is  made  of  simple  reformation,  that  is  revision  of  the  judgment 
without  staying  execution,  which  may  always  be  made  within  a 
year.  Instr.  of  the  Cotirt.  art.  212.  But  the  judgments  of  the 
Provincial  Court  are,  notwithstanding  reformation  to  the  Supreme 
Court,  executed  without  such  security ;  because  the  Instruction 
of  the  Supreme  Goui*t  does  not  require  it,  and  the  members  of  the 
Supreme  Court  cannot  assume  any  greater  right  over  the  Provin* 
cial  Court  than  is  given  them  ;  as  was  decided  by  the  full  Court 
on  the  22nd  April,  1651,  in  the  case  of  Johan  van  Leeuwen  and 
Dirk  Jansz.  van  Yesanevelt,  qual :  qtia,  applicants  for  penal  inter- 
dict (matidavient  poenaal)  contra  Petrus  Stepsius,  respondent.  It 
must  also  be  observed  that  reformation  does  not  stay  execution 
for  costs,  although  formerly  the  Court  indeed  granted  mandement 
of  reformation  with  the  clause  oi  surchcance  and  staying  of  costs; 
since  the  same  is  no  more  in  use,  and  was  by  Resolution  of  the 
Court  of  18  March,  1608,  decreed  to  be  a  corrupt  practice  which 
had  crept  in  from  elsewhere,  and  the  Registrars  of  the  Court 
directed  to  omit  the  said  clause  of  surcheance  in  the  mandement 
in  future. 

§  8.  Appeal  with  the  clause  of  inhibitioti  and  staying  of  execu- 
tion having  been  requested,  is  not  always  gi*anted,  but  often  only 
to  a  certain  day,  which  day  is  again  taken  in  two  ways,  either  as 
simply  granted,  which  tacitly  continues  and  is  extended  until  the 
case  comes  on  and  the  applicant  has  made  claim,  whereby  he  may 
again  pray  extension  of  the  said  inhibition  or  suspension;  or  with 
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this  clause  added  "precisely  and  on  that  day  already,"  upon 
which  the  appellant  must  precisely  bring  on  the  case,  or  the  sus- 
pension and  inhibition  will  j>er  se  determine  ;  and  sometimes  only 
a  simple  order  (mandement)  to  be  admitted  as  appellant  is  granted, 
which  contains  no  inhibition  nor  does  it  stay  execution. 

§  4.  If  any  one  feels  himself  aggrieved  in  a  case  referred  to  and 
decided  by  arbiters  and  goodmen,  he  may  proceed  against  it  in 
reduction,  which  has  the  effect  of  an  appeal,  if  it  be  requested 
within  ten  days ;  otherwise  within  a  year  it  will  have  the  effect  of 
reformation,  and  inhibition  and  staying  of  execution  will  also  be 
granted  therewith;  except  where  under  a  certain  penalty  the 
right  to  appeal  and  reduction  have  been  I'enounced,  which  is 
generally  among  us  expressed  in  the  submission  to  arbitration 
(rerblyven),  See  Ajnpliation  of  the  Instr.  of  the  Court,  art.  10.  and 
what  we  have  more  fully  mentioned,  ante,  Chap.  IX.  §  7. 8. 

§  5.  The  time  fixed  for  appeal,  or  reformation,  having  lapsed 
a  little,  the  condemned  party  is  easily  relieved  against  it  by 
means  of  request  civil.  Which  (as  not  concerning  the  case  itself) 
is  also  granted  by  the  Provincial  Court,  and  is  generally  inserted 
in  the  order,  under  the  name  of  relief,  against  the  failure  or  non« 
prosecution  of  appeal  or  reformation,  and  is  called  Relief  d^Appel. 
Octroy  d'  Ordonnant.  27  Aug.  1672,  art.  5.  See  Merul.  prax.  cir» 
lib.  4.  tit.  82.  cap.  3. 

§  6.  We  always  Appeal  gradatim  and  step  by  step,  from  lower 
to  higher  judge  up  to  the  Supreme  Court  inclusive,  without 
passing  over  the  judge  who  is  in  between.  I.  1.  D.  de  appellat. 
d  I.  82.  Cod.  eod.  Seculat.  tit.  de  appellat.  §  nunc  tractemus  in  pr. 
Marant.  tit.  eod.  num.  857.  dt  seq.  Gail.  lib.  1.  observ.  119.  num.  2. 
unless  he  declined  to  entertain  the  appeal,  for  then  the  con- 
demned party  may  go  before  a  higher  judge  and  pray  him  to  hear 
the  case,  just  as  if  it  had  come  before  him  from  the  other  judge 
in  the  regular  way.  Groeneweg.  de  leg.  abrogat.  ad  I.  19.  vers. 
quod  si  victis  Cod.  de  Appel.  arg.  I.  4.  C.  de  juris  omn.  Jud-.  <t  ibi 
cast.  Guid.  Pap.  decis.  486.  And  by  art.  205.  of  the  Instructie 
the  Court  of  Holland  may  admit  in  appeal  all  judgments  of  the 
magistrates  (schejyenen)  pronounced  in  the  villages,  passing  over 
the  higher  court  of  wellborn  men  under  which  they  belong  and 
before  which  the  appeal  may  be  brought  if  the  party  chooses,  or 
othei-wise  he  may  pass  it  over  and  go  direct  to  the  court  of  Hoi- 
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land  according  to  Resolution  of  the  States  of  Holland,  9  Octob. 
1577.     See  Mend,  prax,  civ,  lib.  4.  tit  8.  cap.  1.  nwn.  3. 

§  7.  Above  and  beyond  the  Supreme  Court  there  is  no  further 
appeal,  {.  1.  §  1.  D.  d  quibus  appeUare  non  licet,  except  by  way  of 
revision,  and  the  pointing  out  of  error  or  mistake,  which  may 
always  be  requested  within  two  years  after  the  pronouncing  of 
sentence,  atith.  quae  suppl.  Cod.  de  precib.  Imp.  off.  art.  279.  dt 
280  of  the  Instruct,  of  the  Supreme  Court.  Upon  which  an  order 
having  been  granted,  the  Government  must  within  three  months 
after  completion  of  the  case  be  asked  to  appoint  adjunct  judges 
and  assessors,  to  revise  the  case,  and  thereupon  the  States  of 
Holland  appoint  seven  other  lawyers,  besides  the  membera  of  the 
Supreme  Court,  who  are  called  revisers,  arg.  I.  86.  Cod,  de  appellat. 
Instruct,  of  the  Supreme  Court,  art.  282.  For  which  purpose  the 
pensionaries  of  the  towns,  and  two  members  of  the  Provincial 
Court  of  Holland  are  generally  appointed,  if  the  case  has  come 
in  appeal  before  the  Supreme  Court. 

And  in  the  matter  of  Revision  we  must  bear  in  mind  : 

Ist.  That  in  possessory  cases  and  interlocutory  appointments, 
which  are  definitely  relievable,  no  revision  takes  place ;  but  such 
matters  must  be  prosecuted  peiitoir  and  in  the  principal  case  itself. 
Instruct,  of  the  Supreme  Court,  art.  268.  d  seqq.  and  the  ordinance 
on  the  matter  of  revisiofi,  16  January  1678,  registered  in  the  7th 
memorial  Book,  Bart.  Ernst,  fol.  206.  verso.  Bebuff.  tract,  de 
supplic.  quaest.  9.  cas.  1.  dt  ad  Constitut.  reg.  alibi. 

§  8.  2nd.  Against  a  voluntary  condemnation  (i.e.  confessing 
judgment)  in  the  Supreme  Court,  revision  likewise  does  not  take 
place,  because  if  anyone  wishes  (the  case)  to  be  brought  in 
revision,  he  must  shew  error  and  mistake  in  the  judgment  which 
he,  who  has  been  condemned  upon  his  own  wish,  cannot  do ;  and 
moreover  no  new  facts  or  documents  may  be  submitted  in 
revision;  but  ex  iisdem  actis  and  upon  the  same  documents  it 
must  be  decided  whether  a  right  or  wrong  judgment  has  been 
given.  See  Joan.  Bender,  tract,  de  lievision  conclus.  16.  pag. 
mihi.  280;  and  the  difficulty  arising  from  the  submission  to 
voluntary  condemnation  would  likewise  be  in  the  way,  against 
which  no  relief  or  restitution,  whatever  ground  of  objection  or 
prejudice  may  exist,  will  be  afforded  by  the  Supreme  Court, 
unless  the  party  can  shew  that  ex  justo  metu,  that  is  thi*ough  real 
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fear  and  deceit  he  was  forced  and  misled  to  make  such  voluntaiy 
submission  or  confession  to  condemnation.  An  example  hereof 
will  be  found  in  the  Papegay,  pag.  viihi.  395. 

§  9.  8rd.  Eevision  does  not  stay  or  hinder  execution,  except 
only  in  such  a  case  where  the  execution  cannot  be  restored  by 
the  said  revision,  as  in  matters  of  maniage  and  the  like.  And, 
in  order  that  such  revision  may  not  tend  to  delay  the  successful 
party,  or  keep  the  case  dragging  on,  the  condemned  party  is 
upon  the  request  of  his  adversary  allowed  a  certain  short  time  by 
the  States,  within  which  he  must  prosecute  his  revision  on  pain 
of  lapse,  whereas  otherwise  the  same  need  only  be  prosecuted 
within  the  year.  Thus  in  the  year  1628  Abraham  Symons  of 
Hamburg,  the  condemned  party,  was  by  Apostil  of  my  lords  the 
States  granted  three  months  against  Miss  Constantine  Koymans; 
and  in  the  year  1621,  one  Pieter  Fransz.  Maalson  of  Enkhuizen, 
the  condemned  party,  was  likewise  allowed  six  weeks  against 
Diemertje  Maartens  of  the  same  place.  See  also  Consultat.  & 
Advysen.  roL  3  {Rotterdam)  cons,  103. 

4th.  In  revision  no  Relief  or  Request  Civil  is  allowed  against 
the  expiration  of  the  time  for  requesting  and  prosecuting  the 
said  revision.  However,  in  the  case  of  Miss  Alida  Konings 
against  Comelis  Bikker,  Sheriff  of  Muiden,  in  causa  matrimonial^ 
anno  1655.  the  Court  granted  such  revision  to  the  said  Alida 
Konings,  notwithstanding  she  had  allowed  two  years  to  elapse 
after  the  sentence  of  the  Supreme  Court,  on  the  ground  that  he 
after  two  years  had  first  by  interpretation  of  the  said  sentence 
made  new  instance  and  claim,  and  as  this  woidd  in  reality  have 
interfered  with  the  effect  of  the  previous  sentence,  revision  was 
likewise  granted  her.  This  case  has  been  fully  set  out  in 
Bk.  IV.  ch.  25. 

[In  Holland  no  revision  is  allowed  jyro  Deo  in  civil  cases, 
according  to  Resolution  of  19  July  1675,  but  it  was  allowed  in 
a  criminal  case  in  1725,  after  a  similar  request  had  been  refused 
in  the  year  1718  to  Frederick  MuUer  alias  Jaco  a  notorious 
offender  of  that  time.  Zurck.  Cod.  Bat.  in  verb.  Appel.  §  81. 
pag.  70.  et  in  notis.] 

§  10.  Moreover  in  all  appeals  and  reformations  it  is  the  practice 
to  summon  and  call  the  judge,  who  gave  judgment  or  sentence, 
besides  the  parties,  so  that  he  may  defend  his  conduct,  if  he 
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wishes  to  make  himself  a  party;  which  is  commonly  called 
intimation.  Which  not  having  been  observed  the  appellant  will 
be  declared  not  admissible  in  appeal.  Instruct .  of  the  Covrt, 
art,  206.  and  of  Justice  in  the  towns,  art.  21. 

§  11.  In  cases  in  appeal  no  new  facts  or  allegations  can  be 
advanced^  except  where  under  benefit  of  request  civil  this  has 
been  permitted  contra  L  4.  Cod.  de  tevip.  appel.  Zyp.  not.  Jur. 
Belg.  tit.  de  Appell.  vers,  oh  expensar.  Wherefore,  in  cases  which 
come  from  the  Provincial  Court  to  the  Supreme  Court,  if  the 
case  is  in  wiiting,  the  whole  procedure  is  transmitted  under 
cover  and  seal,  commonly  called  evangelised,  in  order  to  be 
decided  upon  ex  iisdem  actis  an  bene  vel  male,  that  is  to  determine 
whether  upon  the  same  records  judgment  bas  been  rightly  or 
wrongly  given.  Instruct,  of  the  Supreme  Court,  art.  23Sl.  But 
in  appeals  from  the  towns  and  villages  to  the  Provincial  Court, 
this  is  not  so  strictly  observed. 

§  12.  From  all  sentences  and  decrees  of  the  inferior  judges,  by 
which  we  feel  ourselves  aggrieved  or  prejudiced,  we  may  appeal 
and  have  recourse  to  a  higher  judge;  for  it  is  a  privilege 
extended  to  the  injured  and  aggrieved  party  against  the  wrong 
conduct  and  stupidity  of  the  judge.  /.  1.  D.  de  Appell.  And  as 
he,  who  uses  his  own  right,  injures  no  one,  {.  6.  §  1.  cC  I.  pen.  D. 
de  his  quae  ut  indign.;  so  the  party  does  not  injure  the  judge  by 
appealing  from  his  decision.  /.  20.  Cod.  de  Appel.  I.  6.  Z>.  de 
Reg.  Jur. 

§  18.  Except  1st,  in  provisional  and  interlocntory  sentences, 
which  are  reparable  definitely  and  can  be  redressed  in  the  prin- 
cipal case,  and  are  not  followed  by  infamy.  See  Ampl.  of  the 
Instruct,  art.  8.  Nad.  Ampl.  art.  1.  Resobit.  of  the  States  of 
Holland  9  March,  1662.  in  the  new  Papegay,  pag.  282.  [Appeal 
may  also  be  had  from  a  decision  pronounced  as  to  the  competency 
or  incompetency  of  the  judge,  for  although  this  seems  to  be  an 
interlocutory  sentence  it  is  not  reparable  defiiiitely  {i.e.  by  a 
definite  or  final  sentence  in  the  principal  case).  Gail.  1.  obs.  180. 
n.  9.  Zutphen  2>^<'(^i'  P<^9'  84.  §  14.]  Under  which  are  also 
included  all  decrees  in  possessory  cases,  commonly  called 
Recreantie.  arg.  1. 7.  Cod.  quor.  ajtpellat.  non  recip.  Consequently, 
if  it  be  doubtful  whether  a  given  provision  cannot  be  redressed 
by  final  sentence,  an  order  to  be  admitted  as  appellant  will  be 
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granted  instead  of  appeal.  Which  does  not  stay  execution  and 
does  not  prevent  the  successful  pai*ty  (in  the  Court  below)  from 
proceeding  with  his  case.  See  the  new  Papegay,  pag.  297.  d 
299. 

§  14.  2nd.  In  criminal  cases,  decided  upon  the  confession  of 
the  wrongdoer  and  where  the  proceedings  are  held  in  an  extra- 
ordinary and   summarj'^  manner,  no   appeal  is   allowed  to  the 
convicted  party.    I,  1.  D.  de  vanfegg.  L  2.  Cod,  quorum  AppellaU 
non  recip.  et  ib.     Bald.  Plac,  10  Sept.  1591.     Neostad.  decis.  47. 
t'era.  (daar)  in  Jin.     Merul.  prax.  dr.  lib.  4.  tit.  93.  cap.  7.  nam.  4. 
But  according   to  practice,  the  officer  and   prosecutor,  feehng 
aggrieved  at  the  ruling  of  an  inferior  judge,  may  always  appeal  to 
a  higher  judge.    Ita  tenent  Grammat.  decis.  Neapolitan.  14.  nvm.  1, 
post.     Innocent.  Abb.  Bart.  Bald.  Angel  &  Parid,  de  Puto  lads 
ihi  citatis.     See  Jacob.  Cancer.  Variar.  Resolution.  t07n.  1.  cap, 
17.  num.  15.     In  which  event  some  think  that,  as  the  case  has  by 
this  means  come  in  api>eal,  the  person  convicted  may  also  appeal 
from  the  appellate  judge  to  a  higher  judge  in  appeal.     Thus  in 
the  case  of  CJtLarles  Payelle,  who  had  committed  a  rape  upon  a 
young  woman  on  the  road  and  had  endeavoured  to  rape  another 
girl,  the  men  of  Watering  condemned  him  to  the  galleys  for 
twenty-five  years.     The  Attorney  General  appealed  against  this 
sentence ;    which  having  been   quashed  by  the   CouH   on  the 
4.   July,    1606.   and  Payelle   condemned  to  be   beheaded,   the 
members  of  his  Court  decided  that  inasmuch  as  the  Attorney 
General  had  appealed,  he  was  also  entitled  to  appeal  further,  arg, 
tit.  D.  quod  quisque  juris  in  altei'vm  Stat,  ipse  eod.  jure  utatur; 
but,  the  members  of  the  Supreme  Court  having  seen  the  con- 
fession of  the  prisoner,  his  request  was  on  the  9th  July  following 
rejected,  and  he  was  accordingly  executed  and  put  to  death. 

In  other  criminal  cases,  in  which  the  proceedings  are  had 
simply  and  in  the  ordinary  way,  we  may  be  admitted  in  appeal. 
L  6.  D.  de  ajypellat.  Junct.  I.  2.  in  fin.  Cod.  quor.  appellat.  van 
recip,  [The  way  to  appeal  was  always  open  to  those  who  had 
been  received  in  an  ordinai^^  process ;  but  in  the  year  1718,  on 
account  of  the  abuse  made  therein,  their  High  Mightinesses 
enacted  that  all  thieves,  vagi*ants,  vagabonds,  and  highwaymen, 
having  once  undergone  coi*poral  punishment,  and  being  accused 
of  a  second  offence,  shall  not  be  admitted  in  api)eal  or  revisioQ 
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against  the  second  sentence  passed  upon  them.    Plac.  17.  July, 
1718.    Zurck  Cod.  Bat.  Appel.  §  20.  paff.  55.] 

In  France  an  appeal  lies  in  all  criminal  cases  without  distinc* 
lion.  Autum.  ad.  d.  I.  2.  Cod.  quor.  appell.  non  recip.  Bu^oii* 
de  legib.  abrogat.  lib.  2.  sect.  148.  Imbert.  instit.  tit.  fofens. 
lib.  4. 

But  in  Flanders  an  appeal  in  criminal  cases  never  takes  place* 
Wieland  pract,  civil,  tit.  9.  cap.  21.  mint.  17.  Damhoud.  prax. 
civ.  cap.  284.  num.  17.  d'  prax.  crim.  cap.  161.  mim.  8.  because 
710  one  can  be  condemned  there  unless  he  confesses  his  crime 
\7ith  his  own  lips.  Damhoud.  diet.  cap.  284.  nnm.  17*  contra. 
I.  16.  Cod.  de  poen.  d  I.  nit.  Cod.  de  probat  Quod  an  de  Jure 
procedat  ride  apud  Boss.  prax.  criminal,  de  convict,  ntimer.  2.  et 
seq.  Christ,  vol.  4.  decis.  109.  Gomes,  resol.  torn.  8.  cap.  18. 
num.  8.  Nor  in  Germany,  Mynsinger  centur.  2.  obserrat.  98* 
num.  2.  d  centur.  4.  observ.  41.  Gail.  lib.  1.  observ.  1.  num.  28. 
d  de  pace  publica  cap.  nit.  injine  num.  86.  Wesemb.  consU.  48. 
num.  80.  Nicol.  Reusner.  numer.  2.  decis.  28.  lib.  2.  nor  in 
Spain,  Zigismund  Zcacch.  lib.  1.  cap.  97.  num£r.  62.  68.  87.  98. 
d  95.  Couvarr.  pract.  quaest%  cap.  28.  num.  6.  Nor  in  Italj, 
Clar.  §^n.  qua^est.  99.  num.  8.  Vincent  de  Franch.  decis.  687. 
num.  2.  part.  4. 

In  Holhind,  Braband,  and  other  neighbouring  places,  this  is 
not  so  clear ;  but  in  these  matters  it  is  mostly  the  practice  that 
although  the  crime  be  sufficiently  proved  by  witnesses,  clear 
evidence,  and  otherwise,  the  prisoner's  own  confession  is  forced 
from  him  by  means  of  torture,  if  he  be  obstinate,  and  without 
this  a  person  is  seldom  condemned  to  death.  Gudelin  de  jure 
Noviss.  Itb.  5.  cap.  14.  vers,  utrum.  Z^'pae.  not.  jur.  Belg.  de 
appdlat.  vers,  in  criminib.  Neostad  bur.  Holland,  decis.  47.  and 
the  Statutes  of  Bhiueland.  art.  2.  expressly  enact  the  same. 
Pieter  Christian  Bor,  in  his  Histories  of  the  Netherlands,  lib.  6. 
fol.  192.  verso,  likewise  testifies  of  such  practice  within  Leyden. 
Hereby  indeed  every  appeal  and  provocation  arising  in  criminal 
cases  receive  a  great  blow,  since  according  to  law  per  I.  2.  Cod. 
quor.  appelkit.  non  recip.  a  person  who  is  adjudged  upon  his  own 
confession  is  not  admitted  in  appeal,  and  according  to  the  testi- 
mony of  Hugo  Grotius,  in  his  A])ologia,  cap.  12.  this  was  from 
early  times  maintained  by  the  States  of  Holland.    As  in  the  suit 
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against  Brabant,  in  which  sentence  was  given  in  the  year  1549, 
and  before  that  time  by  the  Court  of  Holland,  as  appears  from  a 
missive  of  the  year  1546,  addressed  to  the  High  Court  at 
Mechelen,  of  which  mention  is  also  made  in  the  grant  obtained 
by  the  States  of  Holland  from  King  Philip  in  the  year  1562 : 
whereupon  the  Court  of  Holland,  again  writing  to  the  High  Court 
of  Mechelen,  testified  concerning  the  said  custom  as  follows: 
*'  That  in  criminal  cases  decided,  both  in  the  inferior  tribunals 
and  by  ourselves,  concerning  life  or  limb,  no  appeal  has  fi-om 
antient  times  been  allowed  here  in  Holland."  And  subsequently, 
by  Resolution  of  the  States  of  Holland  of  10  September,  1591. 
it  was  enacted  that  the  members  of  the  Supreme  Provincial 
Court  of  Holland  shall  grant  no  provision  upon  the  request  of 
any  persons  against  whom  proceedings  are  had  criminally,  extra- 
ordinarily,  and  upon  their  own  confession ;  but  the  sentences 
pronounced  in  the  said  cases  shall  be  executed  without  any 
appeal,  reformation,  or  provocation  being  allowed  against  it. 
Which  Resolution  is  also  printed  in  the  Consult.  &  Advys.  vol.  8. 
(Rotterdam)  pag.  mihi  858.  See  also  Christin.^fld  leg.  Mechlin, 
tit.  2.  art,  48.  numer.  16.  and  then  Bald.  ad.  I.  1.  in  Jin.  Cod.  de 
jurejurand,  propt.  column.  See  CoYsrmy.  practical),  quaest.  cap.  28. 
num.  6.     Less,  dejustit.  ct  Jure  lib.  2.  cap.  29.  num.  162. 

As  to  Zeeland,  the  8th  and  subsequent  articles  of  the  nader 
verdrag  between  Holland  and  Zeeland,  20  Sept.  1596,  shews 
that,  inasmuch  as  the  towns  of  Zeeland  from  eaiiy  times  have 
decided  in  criminal  cases  by  arrest,  without  allowing  any  appeal, 
the  Supreme  Court  shall  not  in  such  cases  grant  any  provision  of 
appeal,  reformation,  or  any  other.  But  that  all  sentences,  whe- 
ther interlocutory  or  definitive,  and  of  whatever  kind  they  may  be, 
without  exception,  pronounced  on  extraordinary  process  upon 
the  confession  of  the  delinquent,  or  preparatory  information  of 
the  officer,  shall  be  and  remain  fully  executed  without  any  provo' 
cation  being  allowed  against  the  same ;  and  likewise  no  appeal  or 
provocation  shall  be  allowed  from  any  sentences  in  ordinan'  pro- 
cess by  the  officer,  whenever  they  inflict  any  capital  or  corporal 
punishment,  &c.  Except  in  case  of  banishment  or  honorable  or 
other  amende,  art.  11.  This  is  observed  throughout  all  the 
Netherlands,  according  to  the  testimony  of  Christin.  ad  leg. 
Mechlin,  tit.  1.  art.  1.  mnn.  12.  and  also  in  the  villages  and 
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manors  which  herein  exercise  the  right  of  the  Highest,  without 
any  appeal  being  allowed  against  it.  L  unic.  Z).  de  offic.  praefect. 
praetor,  l.  1.  D.  a  quibiLS  appellare  non  licet.  See  further  on 
these  matters  in  full  the  tract  of  the  exercise  of  appeal  in  criminal 
cases y  edited  by  Mr.  Pieter  Bort(h). 

8rd.  All  sentences  of  appoinctment,  given  by  the  Provincial 
Court,  concerning  the  police  of  the  country,  correction  of  officers, 
amende  civil,  penalty  or  vmlct  pecuniary,  decreed  in  favour  of  the 
Fiscus,  are  executed  without  secui'ity,  notwithstanding  and 
without  prejudice  of  the  appeal.  Instruct,  of  the  Court,  art. 
218. 

§  15.  4th.  In  all  matters,  which  are  disposed  of  by  way  of 
correction  by  the  civil  Government  over  its  citizens,  whether 
pubhcly  in  forbidding  them  the  town  or  secretly  in  imposing  a 
fine,  no  appeal  or  reformation  is  granted,  arg.  Z.  4.  §  1.  D.  de 
offic.  praesid.  of  which  we  have  treated  ante,  Bk.  I.  Ch.  II.  §  19. 
Likewise,  also,  in  questions  of  marriage  concerning  the  consent 
and  permission  of  the  same,  between  parents  and  children, 
against  the  refusal  of  the  parents,  confirmed  by  a  similar  declara- 
tion and  refusal  of  the  magistrate,  no  appeal  or  higher  resort 
will  be  allowed;  by  virtue  of  a  Resolution  of  the  States  of 
Holland,  in  the  case  of  Margaret  Dirx,  widow  of  Johan  van 
Graswinkel,  deceased,  contra  Huybert  Jacobsz.  Grimain  and 
Geertjen  van  Graswinkel,  her  daughter,  of  Delft,  23  December, 
1598,  renewed  by  Edict  of  the  States  of  Holland,  27  September, 
1668  (c). 

Against  sentences  pronounced  in  cases  of  farming  of  the 
revenue,  reformation  may  alone  be  made,  but  no  appeal  nor 
inhibition,  nor  staying  (of  execution)  is  allowed ;  but  the  same 
must,  notwithstanding,  be  complied  with  without  delay ;  of  which 
more  particularly  hereafter. 

The  same  is  also  observed  in  matters  concerning  the  excise 
and  revenue  of  the  towns,  which    are    likewise    provisionally 

{h)  And  Loenios  decis.  et  ohserv,  said  writer  p.  729.    "Whether  there 

pag.  m.  698.  d:  708.  by  condemnation  may  be  an  appeal  from  a  provisional 

to  sharper  examination  the  process  incarceration,  see  the  same  autho- 

is  rendered  ordinary ,  whence  it  is  rity^.  418. 

maintained  that  there  may  be  an.  (c)  Sec  Loenius  d,  ir,  p,   845  4b 

appeal  d  decreto  torturae.    See  the  346. 
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executed  notwithstanding  appeal  or  reformation,  according  to  the 
Resolution  of  22  January,  1590. 

Likewise,  also,  all  sentences  and  decrees  of  the  inferior  judges, 
concerning  dikes,  watercourses,  sluices,  police,  fines  of  officers, 
corrections,  and  others  of  simUar  nature,  are  executed  under 
security,  notwithstanding  appeal  and  without  prejudice  thereof. 
Instruct,  of  the  Court,  art.  218,  d;  218. 

6th.  All  cases  decided  by  default  or  contumacy.     I.  18.  §  2.  4. 
Cod.  de  Judic.    Item,  all  voluntary  condemnations   cannot  be 
allowed  in  appeal,  because  tlie  neglect  and  free  surrender  are 
considered  as  an  admission  and  confession  against  which  there 
can  be  no  appeal.     I.  28.  ^  Q.  D.  de  appeUat.  junct.     I.  78.  §  3. 
D.  de  judk.  <t  I.  8.  Cod.  quorum  appeJkit.  non.  recip.     So  much 
so  that  if  any  one  has  been  allowed  in  appeal  by  a  higher  judge 
with  consent  of  the  parties,  the  decision  following  thereon  wiU 
of  itself  be  invalid  and  void  per  ea  quae  tradit  Jul.  Caesar  Eugi- 
neUus  tract,  de  appeUat.  §  2.  cap.  8.  num.  226.     See  also  Dam- 
houd.  prax.  civ.  cap.  78.  num.  80.  ct  cap.  280.  num.  2.    But 
Groenewegen  ad  d.  I.  Cod.  Quorum  appell.  non  recip.  is  of  opinion 
that  on  cause  shewn  relief  may  be  sought  and  granted  against  it 
by  the  Supreme  Government. 

6th.  In  order  that  the  authority  and  respect  of  the  judge 
should  not  be  impaired,  and  no  less  to  restrain  the  litigious 
rashness  of  people,  who  would  frequently  for  a  mere  straw  and 
from  sheer  malice  vex  their  adversary  with  an  appeal,  or  endeavom* 
to  benefit  themselves  by  delay  and  suspension  of  time,  a  good 
rule  has  been  established  on  the  subject  among  us,  to  which 
every  one  who  enters  appeal  or  provocation  must  conform. 

§  16.  1.  Thus  the  walled  towns  of  Holland,  including  the  Hague, 
may  decide  by  arrest  up  to  50  guilders,  and  the  bailiff  and  men, 
and  tribunals  in  villages  up  to  20  without  being  subject  to  any 
appeal  or  provocation.  Nader  Ampliat.  of  the  Instruction  art.  1. 
unless  the  said  decisions  are  followed  by  infamy,  d.  art.  in  fine. 

2.  No  inhibition  will  be  granted  by  the  Supreme  Court  against 
sentences  of  the  Provincial  Court  not  exceeding  800  guilders. 
Nader  AmpUnt-  of  the  Listruct.  art.  22.  And  provisional  or  inter- 
locutory sentences  of  the  Provincial  Court  are  executed  under 
security  up  to  1500  guilders.  Nader  Ampliat.  of  tlie  Instruct, 
art.  19.    Decrees  concerning  the  forest  pronounced  by  Maste 
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Companions  amounting  to  a  pecuniary  fine  of  100  guilders  and 
less  are  executed  under  security  by  virtue  of  the  FlacaaU  25 
June.  1621. 

§  17.  8.  The  definitive  and  final  sentences  of  the  large  towns, 
Dordreghty  Haarlem,  Delft,  Leyden,  Amsterdam,  Gouda,  and 
Rotterdam,  are  executed  up  to  800  guilders ;  the  other  enclosed 
towns,  including  the  Hague,  up  to  150  guilders ;  of  Bailiff  and 
men  up  to  60 ;  and  of  the  tribunals  in  villages  up  to  40  guilders  : 
all  under  security  de  restituendo,  in  case  it  be  subsequently  so 
found,  notwithstanding  appeal.  Nader  Avipliatie  of  the  Instruct, 
art.  2.  8.  4.  But  by  Placaat  of  8  May,  1674,  the  same  has  been 
increased,  so  that  the  inclosed  towns,  including  the  Hague,  may 
decide  by  arrest  without  being  subject  to  any  appeal,  instead  of 
50  up  to  100,  and  the  villages  instead  of  20  to  40  guilders.  And 
the  definitive  sentences,  notwithstanding  appeal,  shall  be  executed 
in  the  said  large  towns,  instead  of  800  up  to  600  guilders,  and  in 
the  other  inclosed  towns,  including  the  Hague,  instead  of  60  up 
to  120  guilders ;  and  the  villages  instead  of  40  up  to  80 ;  each 
guilder  containing  twenty  stivers  of  Dutch  money.  But  if  any 
one  has  had  sentence  given  against  him  upon  several  causes, 
which  taken  together  will  exceed  the  aforesaid  amounts,  but  not 
if  each  is  taken  singly,  we  must  make  this  distinction  that  if  they 
are  of  one  and  the  same  case  and  such  that  they  follow  from  each 
other  or  cannot  very  well  be  separated,  then  such  cumulative  con- 
demnation must  be  considered  as  one  sum.  Z.  11.  D.  de  jurisdict. 
2.  10.  §  1.  D.  de  appelat.  And.  Gail.  lib.  1.  observ.  123.  num.  8. 
And  BO  it  has  on  several  occasions  been  decided  by  the  Court  of 
Friesland.  Sande,  lib.  1.  tit.  18.  dejiii.  4. 

§  18.  Lastly,  they  who  are  considered  to  have  improperly  and 
unjustly  appealed  to  a  higher  judge,  are  condemned  by  the  Court 
(of  Holland)  in  appeal  to  a  fine  of  40  guilders ;  in  reformation,  20 ; 
by  the  Supreme  Court  in  Appeal  to  a  fine  of  75  guilders,  and  in 
reformation  of  86 ;  and  in  revision  to  a  fine  of  200  guilders,  com- 
monly called  fines  for  wrong  appeal  (boeten  van  het  fol.  appel.) 
All  of  which  fines,  before  the  party  is  admitted  in  Appeal,  re« 
formation,  or  revision,  must  be  handed  over  and  deposited  with  the 
Treasoier  o{  ExpUncts.  Nader  Ampliat.  art.  9. 10. 11.  12.  18.  (d). 

(d)  See    concerning   the   matters      by  J.  van  der  Linden  tit.  24.  where 
dincnaaed  by  the  Author  in  the  text     all   this    is    concisely   and   clearly 
16,  et  acq,  the  man.  van  procederen      treated. 
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§  19.  In  appeal  and  recourse  to  a  higher  judge,  the  claim  is 
made  as  follows : — For  one  who  has  judgment  given  against  him, 
*'  To  set  aside  or  correct  the  sentence  in  question,  and  doing 
what  the  judges  in  ihe  first  instance  ought  to  have  done,  that  the 
claim  and  conclusion  made  and  taken  by  the  respondent  against 
the  appellant  shall  be  dismissed,  making  claim  for  costs,  &c.*' 
For  a  plaintiff,  who  has  had  judgment  given  against  him,  "  To  set 
aside  or  correct,  &c.,  and  doing,  &c.,  that  the  claim  and  conclu- 
sion made  by  the  appellant  in  the  first  instance  against  the 
defendant  shall  be  sustained.** 

To  which  the  respondent  in  cas  d'appel  replies  as  follows: 
''For  8iib'  and  ob-reption,  that  the  appellant's  claim  be  not 
allowed,  and  ordinarily  for  confirmation  of  the  sentence  in  ques- 
tion." And  whenever  the  disposing  of  the  inhibition  may  be 
insisted  on,  and  the  case  is  so  situated  that  it  ought  to  proceed 
to  execution,  this  is  added,  ''  To  approve  the  sentence  or  question 
ilico,  at  least  that  by  provision  the  clause  of  inhibition  shall  be 
disposed  of  cum  expensis/* 

§  20.  In  relief  cPAppel  as  follows :  **  For  the  applicant  to  con- 
firm the  clause  of  relief  inserted  in  the  applicant's  mandament ; " 
or  otherwise  "of  the  request  civil  and  further  for  declaration  of 
nullity  and  correction  in  appeal,  &c."  For  the  respondent  "  to 
reject  and  declare  the  same  inadmissible  and  to  approve,  &;c." 

§  21.  In  Reformation  where  no  staying  of  execution  is  neces- 
sary the  pleadings  are,  mxitatis  mutandis,  held  in  the  same  way. 

§  22.  If  the  Appeal  with  the  clause  of  inhibition  be  refused 
and  an  order  {mandament)  has  alone  been  granted  to  be  received 
as  appellant,  the  pleadings  are  held  as  follows :  "  That  the 
applicant  may  be  admitted  as  appellant  from  the  judgment,  &c., 
and  consequently  that  in  appeal,  nullity  be  decreed,  &c.|  and 
doing,  &c.  And  that  by  provision  the  mandament  of  inhibition 
may  be  granted  the  applicant. 

For  the  respondent,  *'  That  the  application  be  dismissed,  and 
for  approbation  of  the  sentence  in  question  ilico  and  that  the  said 
provision  may  be  refused  the  applicant  with  costs.'* 

§  28.  If  the  clause  of  inhibition  has  not  been  fully  granted, 
but  only  extends  to  a  certain  day,  the  applicant  must  add  *'  that 
by  provision  the  clause  of  inhibition,  granted  the  applicant  to  a 
certain  day,  may  be  continued  until  the  final  conclusion  of  the 
case,"     Against  which  the  respondent  merely  maintains  "  that 
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the  applioant  is  not  entitled  to  such  provision,'*  without  also 
requesting  further  rejection  of  the  inhibition,  which  will  be  suffl'* 
oiently  refused  on  refusal  of  the  provision. 

§  24. .  The  clause  of  inhibition  to  a  certain  day  is  of  such  effect, 
that  the  respondent  may  have  the  case  brought  on  on  that  day, 
and  may  compel  the  applicant  that  he  make  his  claim  at  the  same 
time,  or  that  comparuit  may  be  granted  against  him,  and  as  the 
benefit  thereof  the  inhibition  and  staying  will  determine,  and  the 
respondent  may  proceed  with  execution  and  satisfaction  of  the 
judgment. 

But,  if  inhibition  and  staying  (of  execution)  have  been  granted 
to  a  certain  day,  with  this  additional  clause  :  ^'precise,  and  that 
day  already,"  the  applicant  is  himself  obliged  to  Bring  on  the 
oase  on  that  day,  or  the  inhibition  and  staying  of  execution, 
which  have  been  granted,  will  of  themselves  determine,  and  the 
judgment  may  be  executed. 

§  25.  In  Reduction,  that  is  the  revision  of  the  finding  of  good 
men,  the  pleadings  are  held  thus :  '*  In  reduction  to  annul  or 
correct  the  award  of  the  arbitrators  in  question,  and  that  the 
game  shall  be  reduced  ad  arbittium  honi  viri,  and  that  accordingly 
the  prayer  and  conclusion  of  the  applicant  made  and  taken 
therein  shall  be  adjudicated  to  him."  Or  otherwise,  if  the 
defendant  has  had  the  award  given  against  him,  "  that  the  re- 
gpondent  shall  have  the  claim  and  conclusion  made  and  taken  by 
him  dismissed."  For  the  defendant  in  approbation,  &c,,  in  the 
same  manner  as  in  appeal  or  reformation  (e). 

§  26.  If  the  case  has  been  partly  allowed  and  partly  refused  or 
dismissed,  and  one  of  the  parties  appeals  from  the  decision  the 
respondent  may  also  urge  that  he  has  not  altogether  succeeded  in 
his  suit,  which  is  termed  grievena  vilnma*  as  follows:  *' The 


(«)  See  concerning  reformation  and 
how  it  differs  from  appeal  and  reduc- 
tion  the  above-mentioned  Man.  van 
procederen  tit,  22.  and  concerning 
the  difference  between  these  and 
rehearing  Loen.  p,  3.  [add.  van  der 
Linden  {Henry* a  Tranalation),  Bk,  L 
pt.  1.  ch.  tn.— Tr.] 

*  [The  judgment  may  sometimes 
in  part  be  favourable  and  in  part 

VOli.   II, 


prejudicial  to  both  parties.  If  one 
of  the  parties  appeals  from  the  judg- 
ment the  respondent  may  likewise 
appeal  from  that  part  of  the  judg- 
ment which  is  prejudicial  to  him. 
This  is  called  proposing  grievances  a 
minima  {grieven  a  mininui).  See 
Heniy's  Translation  of  van  der 
Linden,  pp.  455-6. — Tu.] 
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respondent,  proposing  beforehand  grievances  a  minima  in  so  far 
as  his  prayer  has  not  been  fully  allowed ;  (or)  in  so  far  as  the 
claim  of  the  plaintiff  was  not  altogether  dismissed,  concludes 
therefore  in  this  respect  also  in  appeal  to  annul,  and  doing,  &€., 
and  answering  on  the  conclusion  of  the  appellant  prays  that  the 
same  be  dismissed  and  for  approval,  &c."  Whereon  the  appellant 
in  turn  replies,  '*  As  to  the  grievances  a  minima  concludes  that 
the  same  be  dismissed  and  that  the  defendant  be  declared  not 
prejudiced  by  the  judgment  in'  question  in  this  respect,  and 
persists  in  reply." 

§  27.  No  reconvention  can  take  place  in  appeal,  if  it  has  been 
omitted  in  the  first  instance ;  because  no  new  facts  can  be  adduced 
in  appeal,  as  we  have  already  observed.  And  so  it  was  held  by 
sentence  of  the  Court  in  the  case  of  Guiliame  Bartelotti  against 
the  West  India  Company  11.  March,  1650.* 

§  28.  In  Revision  the  pleadings  take  place  as  follows  :  '^  Con- 
cludes on  the  grounds  and  reasons  more  fully  set  forth  in  the 
mandament  and  elsewhere  more  fully  deduced  in  the  suit  by  the 
applicant  in  revision,  that  by  sentence  of  the  Supreme  Court  and 
of  my  Lords  the  adjunct  revisors  it  may  be  declared  that  in  the 
judgment  and  execution  by  this  Supreme  Court  error  has  been 
committed,  and  that  accordingly  the  said  judgment  and  execution 
(with  due  reverence)  may  be  set  aside,  and  correcting  the  said 
error  found  therein,  that,  &c."  The  answer  to  this  is  framed 
thus :  ''  That  the  same  may  be  dismissed,  and  that  the  execution 
and  judgment  in  question  be  approved  and  that  it  may  be  de- 
clared that  no  error  was  committed  therein,  making  claim  for 
costs,  &c."  (/). 

*  [See    also    Van    der   Linden,  ibid,  in  notis.  jund.  cJariM.     Yoet 

Henry's  edit.,  p.  418. — ^Tr.]  ad  tit.  Pandedar  de  re  judicata  and 

(/)  The  reader  may  also  consult  especially  Yan  Zorck  in  Cod.  Bat, 

on  this  subject  the  Author's  Cens,  for.  tit,  AppH. 
p,  2.  lib,  1.  cap,  32.  et  eel,  De  Haas, 
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OBJECTION   AGAINST   THE   SAME. 


Sect 
!•  When  and  by  whom  execution 
of  a  judgment  must  be  made. 

2.  How  if  the  person  or  property 

is  under  another  jurisdic- 
tion, &c. 

3.  Of  Eocecuioriumy  when  to  be  re- 

quested and  renewed.  How 
execution  is  effected  in  the 
Court  of  Holland. 

4.  How  in  the  towns  and  in  the 

country. 

5.  How  any  one  in  real  and  pos- 

sessory sentences  is  placed  in 
ownership  and  possession. 

6.  Of  Execution  in  simple  personal 

cases  by  aommatton  and  reno- 
vatio7i. 

7.  First  against  the  movable  pro- 

perty. 

8.  Pointing  out  by  the  surety  of 

the  property  of  the  principal 
debtor. 

9.  Of  execution  against  the  im- 

movable property  in  the  towns 
and  in  the  country. 

10.  How  in  case  of  execution  by  the 

Court  of  Holland. 

11.  How  in  case  of  special  mort- 

gage and  hypothecation,  and 
property  declared  executable. 


Sect. 

12.  Whether  and  when  in  case  of 

arrest  of  the  person,  and  im- 
prisonment. 

13.  Of  Proclamations  on  Sundays 

and  market-days. 

14.  Of  opposition  to  the  execution, 

and  whether  it  can  be  made 
by  the  party  against  whom 
the  execution  was  taken  out. 
Before  what  judge  to  be 
made. 

15.  Of  the  time  within    which  a 

judgment  becomes  superan- 
nuated and  prescribed. 

16.  When  *a  fresh  writ  of  execution 

must  be.  applied  for. 

17.  Whether  and  in  what  manner 

payment  and  compensation 
may  be  set  off  against  the 
execution. 

18.  Of  opposition  to  the  execution 

made  by  a  third  party. 

19.  Of  a  poenal  interdict  against 

the  execution. 

20.  How  execution  takes  place  by 

means  of  imprisonment,  where 
a  defendant  has  been  ordered 
to  do  some  act. 

21.  How  to  proceed  if  the  judgment 

be  illiquid. 


§  1.  Evert  sentencei  from  which  there  is  no  resort  to  a  higher 
tribunal  by  Appeal,  Reformation,  or  Revision,  may,  after  the 
lapse  of  time  allowed  for  commencing  and  prosecuting  the  same, 
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and  after  the  sentence  has  obtained  the  force  of  res  jxidicata 
(which  is  called  hon^ologated)  be  executed  by  the  successful  party. 
I.  2.  Cod.  de  execut.  rei  jud,  by  direction  of  the  judge,  who  pro- 
nounced  the  sentence,  in  so  far  as  the  person  or  property  against 
which  the  execution  is  taken  out  is  situated  within  his  jurisdiction. 
arg,  L  4.  D.  de  jurisd.  junct.  L  penult,  et  ult.  DD.  eod.  (a). 

§  2.  If  the  person  or  property  is  beyond  the  jurisdiction  and 
constraint  of  the  judge  who  pronounced  sentence,  application 
is  made  for  letters  requisitorial,  that  is  letters  of  direction  by 
which  the  one  judge  transmits  the  sentence  to  another  judge, 
with  the  request  that,  if  the  person  or  property  is  within  his 
jurisdiction,  he  will  in  the  interest  of  right  and  justice  cause  the 
said  sentence  to  be  executed  and  carried  out  against  the  same ; 
which  the  judge,  having  been  so  requested,  cannot  refuse.*  arg, 
l.  15.  §  1.  D.  de  re  judic.  See  the  Ordonn.  op  *t  stuk  van  de 
justitie  in  the  towns  and  in  the  country,  art.  27.  Christin.  ad  I. 
Mechlin,  tit.  1.  art  80.  num.  4. 

§  8. .  In  order  to  take  out  execution  of  a  sentence,  application 
must  be  made  to  obtain  executorium  from  the  Registrar,  whereby 
the  chief  messenger  is  directed  to  carry  the  sentence  into  exe- 
cution ;  a  form  and  precedent  hereof  may  be  seen  in  the  new 
.  Papegay,  pag.  404.  Which  remains  good  for  a  year,  but  if  it 
becomes  superannuated,  without  having  been  carried  out,  new 
letters  executorial  must  again  be  applied  for  and  obtained,  which 
executorium y  together  with  the  sentence,  is  placed  in  the  hands  of 
a  messenger,  who  executes  the  same  according  to  the  form  and 
tenor  thereof  (6). 


(a)  Add.  Maront  spec,  uur,  pag, 
m.  435  et  seq.  and  Matth.  de  Jud, 
disput,  13.  fium,  11.  <t*  12. 

*4[See  as  to  making  a  foreign 
judgment  executable  v.  d.  Linden. 
Jud,  Prad,  vol,  2.  hk,  4.  ch,  4.  §5. 
and  1.  Juta  Hep.  p.  402.  Acutt, 
Blaine  &  Co,  vs.  Colonial  Marine 
Assurance  Co. — Tr.] 

(6)  When  the  time  fixed  by  the 
several  Ordinances  and  Instructions 
for  executing  sentences  has  expired, 
a  new  writ  of  execution  must  be 
taken  out,  except  where  within  the 
said  time   aommation   is  made   by 


virtue  of  the  executorium  [see  IIenry*8 
va7i  der  Linden ^p,  484.  d?  J  6.  infra, 
— Tr.]  The  practice  in  such  cases 
in  the  town  of  Amsterdam  is  else- 
where stated  by  me,  and  may  be 
gathered  from  what  happened  in  the 
case  of  Laurens  Facers,  applicant,  to 
have  execution  decreed  contra  Nico- 
laas  van  der  Hagen,  respondent  and 
objecting  party,  vid.  de  Haas  in 
notis  ad  A.  cens.  for,  p.  2.  lib.  1. 
cap,  33.  num.  1.  The  authorities  of 
Anisterdam  have  always  maintained 
their  right,  authority,  and  jurisdic- 
tion, although  this  has  not  always 
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§  4.  In  the  towns  and  in  the  country  the  sentence  is  simply 
written  out  by  the  Secretary  or  Registrar,  and  given  out  under 
his  signature,  and  is  handed  to  the  messenger  to  execute  the 
same  according  to  its  tenor  and  the  usual  manner  of  execution. 

§  6.  In  aU  real  and  possessory  sentences,  whereby  any  property 
or  its. possession  is  adjudged  to  anyone,  the  successful  party  is 
established  in  the  property,  and  actually  placed  in  possession, 
his  opponent  being  put  out,  and  he  is  kept  supported  and 
maintained  therein  according  to  art.  172  of  the  Instruction  of  the 
Court,  facit  l.  68.  D.  de  rei  vind.  But,  according  to  the  opinion 
of  some,  before  such  actual  putting  into  possession  of  the  pro- 
perty adjudged  takes  place,  the  losing  party  must  be  previously 
directed  and  informed  to  take  his  hands  from  the  said  property, 
and  leave  the  same  within  a  given  time,  and  allow  the  successful 
party  the  possession  thereof.  Bart  &  DD.  all.  a  Divo  Pio  15. 
§  2.  Z).  de  re  jud.  Which  agrees  with  the  practice  in  the  towns 
and  in  the  country,  where  the  sentence  is  read  over  by  the 
messenger  of  the  place  to  the  losing  party  and  possessor  of  the 
things  adjudged,  and  notice  given  him  to  give  up  the  property 
within  three  days,  and  let  the  successful  party  have  the  same ; 
and,  in  so  far  as  he  does  not  do  the  same  within  the  said  three 
days,  he  will  as  possessor  of  the  said  property  be  dispossessed 
thereof  in  deed  in  the  presence  of  two  members  of  the  court,  and 
the  successful  party  placed  in  possession.  See  Ordon.  in  the 
matter  of  Justice  in  the  towns  and  in  the  country^  art.  29  et  80. 
In  personal  actions,  in  which  a  certain  sum  is  adjudged  to  any- 
one, we  must  distinguish  w*hether  the  same  is  simply  and  merel}' 
personal;  or  whether  any  immovable  property  has  been  mortgaged 
for  the  same,  which  by  the  sentence  has  been  declared  liable  and 
executable. 

§  6.  In  purely  personal  cases  execution  takes  place  as  follows. 
That  the  doorkeeper  of  the  Court  (of  Holland),  or  in  the  towns 
and  in  the  country  the  messenger,  proceeds  to  the  debtor  with 
the  sentence  and  writ  of  execution,  and,  having  read  the  same  to 
him  and  exhibited  his  badge  as  doorkeeper  or  messenger,  calls 
upon  him  to  pay  into  his  hands  the  sum  named  therein  within 

been  the  case  with  other  towns,  vid,     judges  in  Admiralty  see  Loeb*  cas* 
Boel  ad  Loen.  |).  714;  astoexecu-      52. 
tion  of  sentences  pronounced  by  the 
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twenty-four  hours,  otherwise  he  will  proceed  with  the  execution 
that  has  heen  taken  out,  which  is  called  Sommation.  If  the 
twenty-four  hours  have  elapsed  and  no  payment  has  been  made, 
he  again  requests  the  debtor  to  satisfy  the  sum  named  in  the 
writ  within  a  second  twenty-four  hours,  or  that  he  point  out  to 
him  any  property  against  which  he  can  execute  and  obtain  the 
said  sum  ;  which  is  called  Renovation,  If  this  second  period  has 
elapsed  and  no  payment  or  pointing  out  of  property  has  been 
made,  out  of  which  the  sum  mentioned  can  be  satisfied,  he,  in  the 
presence  of  two  magistrates  (scfcepewew),  men  or  sworn  persons, 
arrests  and  attaches  the  movable  and  animate  property,  which  he 
may  find,  and  either  has  the  same  taken  care  of  by  the  servants 
of  the  officer  of  the  place,  if  it  be  too  cumbersome^  or  removes 
the  same  to  the  Court,  and  keeps  it  in  custody  for  six  days, 
within  which  the  debtor  may  come  and  redeem  the  same  upon 
payment  of  the  costs  incurred,  arg.  L  19.  Cod.  de  usur.  After 
which  the  messenger,  after  notice  and  proclamation  on  a  Sunday 
or  Courtday,  causes  the  same  to  be  sold,  upon  the  first  following 
marketday  in  the  towns,  and  the  first  courtday  in  the  villages, 
in  the  presence  of  some  member  of  the  Court,  if  it  be  thought  fit. 
And  the  proceeds  are  paid  over  to  the  execution  creditor,  and 
after  deduction  of  his  expenses  the  messenger  hands  the  surplus, 
together  with  a  proper  account  of  his  proceedings,  to  the  debtor. 
See  Instruct,  of  the  Court,  art,  178 — 6.  Ordonn,  op  't  stuk  van  de 
Justitie  in  the  totvns  and  in  the  country,  art,  24./actt  I,  15.  §  2.  in 
verb  primo  quidem  res  mobiles  D.  de  re  judicat,  L  81.  D,  de  re 
judicat, 

§  8.  It  must  be  observed  that  a  surety,  who  has  b«en  con- 
demned by  virtue  of  his  suretyship  entered  into  with  renun- 
ciation (of  benefits),  may  point  out  the  property  of  the  principal 
debtor,  if  there  be  any.  I,  1.  tC  L  4.  Cod:  quando  Jiscus  rel 
privat,  debitoris  sui  debitores  conretnre  possit  vel  debeat.  See  the 
Costuymen  and  Charters  of  Amsterdam  of  the  year  1668.  pay.  178 
et  198  (c). 

(c)  A  citizen   of  a   town,  being  after  the  execution  of  the  land,  see 

surety  for  a  stranger  and  arrested,  the  Handv.  p,  446.    When,  more- 

tho  exception  of  citizenship  {poor*  over,    sureties    are    executable  at 

Urregt)  ceases ;  but  in  moi'tgage  of  Amsterdam,  see  Handv,  p,  56d  <&  6. 

lands  under  hypothecation  the  sure-  The  proceedings  in  execution  within 

ties  must  remain  unmolested  until  the  town  of  Amsterdam  will  be  found 
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§  9.  If  the  movable  property  prove  insufficient  to  satisfy  the 
amount  of  the  sentence,  the  immediate  immovable  property  of 
the  debtor  himself  will  be  arrested  in  the  same  presence  as  afore- 
said, and  after  that  the  tributary  property,  the  improvements  on 
quitrent  property,  and  the  fruits  of  feudal  property,  and  after 
these  the  feudal  property  itself.  Notice  of  the  arrest  is  served 
upon  the  judgment  debtor  together  with  a  judicial  prohibition 
against  his  disposing  of  or  alienating  the  said  property,  and  to  let 
the  execution  proceed  according  to  law.  And  thereupon  the 
property  will  be  publicly  sold  for  cash,  after  four  previous  publi- 
cations on  Sundays  and  marketdays  in  the  towns,  and  on  Sundays 
and  Courtdays  in  the  country,  and  also  by  posting  up  notices  in 
the  towns  and  villages  nearest  to  the  place,  where  the  execution 
wiU  be  finally  carried  out.  The  proceeds  are  then  disposed  of  as 
above  mentioned;  See  InstrucU  of  the  Court,  art.  179-81.  d*  art, 
98.  db  Ordonn.  op  't  stuk  van  de  Justitie  in  the  towns,  art,  25.  with 
this  distinction  that  the  sale  in  execution  of  sentences  of  the  towns 
and  villages  takes  place  at  once,  in  the  ordinary  way  of  selling, 
by  means  of  bidding,  bidding  higher,  drawing  bonus,  and  crying 
mine  (myn^n),*  and  the  highest  bidder  who  cries  mine  {myner) 
remains  purchaser. 

§  10.  But  the  sale  of  immovable,  property,  by  virtue  of  a  sen- 
tence of  the  Court  (of  Holland),  is  made  upon  the  going  out  of  a 
burning  waxcandle,  to  him  who  made  the  highest  bid ;  the  sale  is 
however  confirmed  by  subsequent  decree  of  the  court,  and  pre- 
viously to  such  confirmation,  the  property  provisionally  sold  is 
again  put  up  for  sale  in  order  to  see  if  any  one  else  will  bid  more 
for  it,  and  it  will  be  adjudged  to  him,  who  before  the  removal  of  the 
wax  seal  with  which  the  letters  of  decree  and  confirmation  were 
sealed,  has  made  the  highest  offer ;  and  if  such  higher  bid  has  not 
been  made  the  first  sale  is  confirmed  and  recognized  as  valid.  If 
sold  for  the  second  time  to  the  (same)  highest  bidder,  the  earnest 
money  given  by  him  at  the  sale  is  returned  to  him  with  double 
ransom.  See  Instruct,  art.  190.  The  mode  of  procedure  herein 
is  fully  described  in  the  netv  Papegay.  pag.  404.  d  seq.  (d). 

in  the  Ordonn.  und  Man.  of  proced.      public  sale  by  crying  mine. — ^Te.] 
cap.  uU.  (d)  See   especiaUy  the  Procedure 

*  [Mynen=^  to  buy  at  an  open  or      in  materie  van  Execviie  en   onwillig 
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§  11.  If  proceedings  have  been  taken  against  any  immovable 
property  by  yirtue  of  any  mortgage  or  hypothecation,  or  other- 
wise any  immoyable  property  has  by  sentence  been  declared 
executable,  notice  is  likewise  given  to  the  debtor  and  those  in 
possession  of  the  property,  that  within  twenty-four  hours  they 
must  satisfy  the  sentence,  otherwise  on  non-compliance  the  pro- 
perty mortgaged  and  liable  will  be  disposed  of  by  public  execution; 
whereupon  it  will  be  sold  in  like  manner  after  proclamations 
made  on  four  Sundays,  market,  or  Courtdays. 

So,  likewise;  if  any  movable  property  has  been  declared  bound 
by  arrest,  it  will  be  sold  in  hke  manner  as  described  in  the 
execution  of  immovable  i)roperty. 

And  in  case  of  an  arrest  effected  on  the  person  or  property,  in 
order  merely  to  found  jurisdiction,  the  sentence  against  the 
person,  or  for  the  balance,  in  case  the  property  arrested  proves 
insufficient,  will  be  executed  by  means  of  letters  Reqmsitorial  to 
the  judge  of  the  place  where  the  person  resides  or  the  property  is 
situated,  against  the  person  or  the  remainder  of  the  property  by 
the  messenger  of  such  judge,  in  manner  as  aforesaid.  See  the 
Ordonn,  of  Justice  in  the  towns,  afi,  27. 

If  the  movable  and  immovable  propeii;y  prove  insufficient, 
the  actions  and  outstanding  claims  are  attached  and  dealt  with  in 
execution  in  the  same  way  as  in  the  case  of  movable  property. 
Ordonn.  art,  26. 

§  12.  If  it  be  doubtful  whether  the  movable  and  immovable 
property  together  with  the  actions  and  outstanding  claims  will 
prove  sufficient  to  satisfy  the  amount  of  the  sentence,  an  attach- 
ment will  be  granted  not  merely  of  the  property  but  also  of  the 
person,  who  if  he  can  be  found  is  kept  in  safe  custody  until  the 
property  has  been  executed  or  he  has  pointed  out  more  property; 
or  if  the  property  be  cleai'ly  insufficient,  he  will  at  once  upon  the 
request  of  the  creditor  (otherwise  after  execution  of  the  property) 
be  imprisoned  and  kept  there  by  virtue  of  the  Ordinance  op  't  stvk 
ran  de  justitie  in  the  towns  and  in  the  country,  at  thi'ee  stivers  a 
day  until  he  has  paid  what  is  still  due ;  but  through  change  of  time 
at  six  stivers  at  least  according  to  circumstances.    Instruct,  of  the 

decrfH    mentioned    in    the    ifanifr   ttin   ircadtnn    ivor   de  Hoven  ran 
JustiUe* 
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Court,  art.  164.  And  whether  and  how'  any  one  may  be  im- 
prisoned for  debt,  see  Pecc,  van  besetten  en  handopleggen.  ch,  4. 
n.  2.  and  the  note  thereon.* 

§  13.  The  proclamations  on  Sundays,  market,  or  CourtdaySi 
specially  provide  that  all  those,  who  desire  to  come  in  opposition 
as  creditors  against  the  said  sale,  shall  meanwhile  notify  them- 
selves to  the  Begistrar,  doorkeeper,  or  messenger,  who  shall 
receive  them  in  opposition,  take  down  the  grounds  of  such 
opposition  in  writing,  observe  a  proper  preference  of  the  money 
arising  as  proceeds  from  the  sale,  and  make  a  correct  repoiit  of 
everything ;  on  pain  that  if  such  creditors  fail  to  come  forward, 
they  will  be  barred  from  making  any  claim. 

§  14.  Opposition  or  objection  against  the  execution  only  takes 
place  with  respect  to  third  parties,  and  not  with  respect  to  the 
debtor  himself,  who  is  not  received  in  opposition.  Instruct,  of  the 
court,  art.  177.  But  if  he  thinks  he  has  any  ground,  such  as  that 
the  execution  was  effected  wrongfully  and  irregularly,  or  beyond, 
or  contrary  to  what  the  sentence  specifies,  l.  4.  D.  de  Appellat, 
l.  5.  Cod.  Quorum  appellat.  non  reci}).  I.  21.  Cod  de  appellat.  d'ibid. 
DD.,  or  that  the  sentence  upon  which  execution  is  taken  out  is 
prescribed  and  the  like,  he  must  appeal  against  it  and  conclude 
**  for  cassation  of  the  proceedings  in  execution  and  the  effect 
thereof."  But  in  the  towns  and  in  the  coimtry  he  will  also  be 
admitted  in  opposition,  and  his  grounds  of  opposition  heard  on 
the  first  following  courtday,  and  his  opposition  declared  well 
founded  or  rejected.  A  question  having  arisen  on  this  point,  viz* 
as  to  who  is  the  proper  judge,  in  case  of  opposition  against  a 
sentence,  which  is  executed  by  letters  requisitorial  under  a 
different  judge  from  the  one  who  originally  granted  the  execution, 
it  was  understood  that  if  the  opposition  is  only  against  the  mode 
of  execution  the  judge  who  allows  it  to  be  carried  out  may  decide 
thereon,  but  if  the  opposition  concerns  the  merits  of  the  case,  the 
matter  must  be  referred  to  the  judge  who  gave  the  sentence,  per 
text  L  76.  dejudic.  ihi  Bus.  &  Costal.     See  Anton.  Fabr.  ad  Cod, 


•  [See  Wolff  vs.  De    VtUiers,  1.  A  writ  of  civil  imprisonment  will 

Ueoz.  24.     Ley  vs.   Eckhardt,    lb.  also  be   granted   against  a  female 

312.     Langeveldt  vs.   Tyrholmj   lb.  debtor.  Malcolm  vs.  Campbell,  Buoh. 

314.    NUhet  A  Dickson  vs.  Richard-  Bep.  1875.  p.  85.— Tb.] 
wn,  lb.  474.    In  re  Hefley,  lb.  526. 
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Ub.  7.  tit.  20.  defin.  1,  25.  29.  Rebuff,  ad  Constit.  Reg,  tract,  de 
Sentent,  Exectit,  art.  7.  gloss.  12.  num.  29.  Andr.  Gail.  lib.  I. 
obs.  113.  num.  8.  Ajpgent.  od  Consiietud.  Brit.  art.  17.  nitm.  2. 
dt  seqq.     Sande,  lib.  1.  tit.  12.  defin.  5.  (e). 

§  15.  A  sentence  once  pronounced  is  not  prescribed  within 
thirty  years,  but  no  execution  may  be  taken  out  thereon,  to  wit, 
on  sentences  in  the  towns  and  villages  after  a  year,  of  the  court  of 
Holland  five  years,  and  of  the  Supreme  Court  after  the  lapse  of 
ten  years,  unless  a  fresh  execution  has  first  been  taken  out 
thereon.  See  Instruct,  art.  118.  Ampliat.  art.  80.  Instruct,  of  the 
Supreme  Court,  art.  263.  New  Papegay.  pag.  81.  c6  82.  and  Marant 
prax.  de  execut.  sentent.  num.  4. 

§  16.  Likewise  no  execution  can  take  place  upon  a  writ  {execu- 
torium)  of  the  Court,  which  has  become  superannuated  but  the 
same  must  each  year  be  renewed.  New  Papegay,  p.  405.  The 
sentence  having  become  prescribed  for  some  time,  the  person 
against  whom  it  was  pronounced,  in  order  that  he  may  not  always 
be  under  apprehension  that  execution  will  be  taken  out,  against 
which  he  might  have  some  defence,  may  summon  his  adversary 
to  have  the  matter  declared  desert  and  abandoned,  in  the  same 
manner  as  in  the  case  of  an  appeal  which  has  not  been  prosecuted. 
See  Merul.  prax.  civ.  lib.  4.  tit.  8.  cap.  13.  New  Papegay,  pag. 
102-3. 

§  17.  In  like  manner,  according  to  practice,  a  new  writ  of  exe- 
cution must  be  applied  for  against  the  heirs  of  the  judgqient 
debtor,  who  has  died  before  the  execution.  See  Andr.  Gail.  Uh. 
1.  obs,  113.  nwm.  117.  Ant.  Fab.  lib.  4.  tit.  29.  defin.  10.  num.  8. 
Christ,  ad  leg.  Mechlin,  tit.  1.  art.  80.  num.  10.  But  if  a 
woman  has  been  sentenced  to  pay  anything,  and  she  remarries 
before  execution,  the  writ  of  execution  will  be  granted  against 
her  husband,  without  the  necessity  of  summoning  her  husband  to 
see  a  new  execution  decreed ;  which  was  so  laid  down  by  the 
Court  on  29  May,  1599. 

§  18.  If  a  third  party  wishes  to  maintain  that  the  property 
offered  for  sale  in  execution,  or  any  portion  thereof,  belongs  or  is 

(e)  Conf.  De  Haas  in  7iotis  ad  CeM.  ception,  which  the  party  opposmg 
for,  d»  t,  pag,  la3.  It  must  farther  must  make  good.  What  these  ex- 
be  observed  that  the  opposition  to  ceptions  are  may  be  seen  from  Matth* 
the  execution  is  regarded  as  an  ex-  d,  dispuiat.  13.  num,  6.  el$eq. 
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mortgaged  to  him,  or  that  he  ought  to  be  admitted  as  a  co- 
creditor  of  the  judgment  debtor,  together  with  him  who  has  taken 
out  execution,  he  must  give  timely  notice  thereof,  or  else  he  will 
forfeit  his  right.     See  Instruct,  of  the  Court,  art.  117.  vers,  viaar 
indien  (/).     In  which  case  a  proper  preference  and  judicial  award 
of  the  proceeds  of  the  property  will  be  made  out,  and  the  same 
paid  out  to  those  who  have  the  better  and  prior  right,  or  among 
those  having  equal  right  pro  rata.     Without  the  party,  who  has 
first  obtained  judgment  and  taken  out  execution  thereon,  acquiring 
any  greater  right  thereby  than  another,  so  long  as  the  proceeds 
of  the  execution  have  not  been  judicially  awarded  him  and  a 
proper  account  given  thereof.   And  so  it  was  held  by  the  Supreme 
Court  in  Holland,  27  Febr.  1652,  in  the  case  of  Albert  Erasmus 
Herman  contra  the   overseers   of   drained    lakes    in   Alsmeer. 
Wherefore  it  is  customarj',  in  several  of  the  towns,  that  the  pro- 
ceeds of  execution,  both  of  immovable   and  movable   property, 
are  not  handed  over  to  the  execution  creditor,  but  deposited  with 
the  Registrar  and   a  proper  account  kept  thereof,  where  the 
creditor,  if  no  opposition  by  a  third  party  is  offered,  may  receive 
the  same.     See  Statutes  of  the  town  of  Levden.  art.  197.     Cos- 
tuym  of  Utrecht.  liubric.  16.  art.  1.     This  is  also  the  opinion  of 
Ant.  Fab.  ad  Cod.  lib.  7.  tit.  20.  de  exec,  rei  jud.  defin.  5.  where 
he  lays  it  down  that  a  case  in  which  sentence  has  been  given  has 
no  preference  before  others,  nor  can  the  property  executed  be 
taken  by  the  execution  creditor  or  be  considered  to  belong  to 
him,  until  the  same  has  first  been  so  declared  by  the  judge  after 
the  execution  has  been  carried  out  {g). 


(/ )  Thus  at  Amsterdam  the  holder 
of  a  mortgage  bond,  seciiiing  the 
purchase  money  {ku8iiug\  hsjiB,jm 
retracttia  within  six  weeks  after  exe- 
cation.  See  Booseboom  Becetiil  cap, 
3d. 

(g)  The  Ordinance  of  my  lords  of 
the  Court  of  this  town  (Amsterdam) 
on  this  subject,  12  July,  1781,  is 
worthy  of  notice.  **  That  whenever 
any  execution  of  movable  or  im- 
movable property,  situate  within 
this  town  or  tiie  jurisdiction  thereof, 
has  been  decreed,  and  the  estate  of 
the  execution    debtor   vests  in  the 


chamber  of  desolate  estates  (whether 
Sequestrators  have  firot  been  ap- 
pointed by  commissioners  of  the  said 
chamber  or  the  estate  has  at  once 
been  declared  insolvent),  before  the 
said  movable  or  immovable  pro- 
perty has  actually  been  sold  by  exe- 
cution, even  although  the  said  pro- 
perty by  virtue  of  the  letters  ob- 
tained has  been  taken  and  placed  in 
arrest  and  safe  custody  by  the  mes- 
senger either  when  pointed  out  by 
the  debtor  or  otherwise  has  been 
taken  in  arrest  and  security,  or  has 
already  been  attached  in  order  to  be 
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Where  a  person  after  publication  declares  himself  in  opposi- 
tion, he  will  be  received  in  opposition,  and  the  further  notices  by 
proclamation  on  Sundays  will  neveiiJieless  proceed,  and,  this 
having  been  done,  a  certain  day  is  appointed  for  him  (and  for  the 
judgment  debtor  if  he  have  appealed  or  has  otherwise  also  been 
received  in  opposition),  or  if  the  proclamation  mentions  a  par- 
ticular day  on  which  to  bring  forward  his  grounds  of  opposition 
against  the  proposed  sale  and  prior  proceedings.  The  parties  are 
thereupon  heard  on  both  sides  and  the  matter  disposed  of  sum- 
marily by  the  Court.  Instmct,  of  the  Court,  art.  187 — 9.  If  a 
person  intends  to  make  no  objection  to  the  sale  and  execution, 
but  wishes  simply  to  put  forth  his  right  as  a  co-creditor  against 
the  proceeds  of  the  sale,  or  to  claim  them  by  a  preferent  right, 
he  consents  to  the  sale  subject  to  his  right  of  preference  to  the 
proceeds ;  in  which  case  a  preference  of  the  proceeds  is  drawn 
up,  the  manner  of  proceeding  in  which  is  set  out  in  fuU  in  the 
new  Papegay.  pag.  423.  et  seq. 

§  19.  If  the  messenger  refuses  to  recognise  the  person  who 
makes  opposition,  and  notwithstanding  proceeds  with  the  execu* 
tion,  a  penal  interdict  or  injunction  will  be  granted  against  his 
so  doing,  and  on  the  appointed  day  the  matter  is  disposed  of 


Bold  in  execution,  the  execution 
creditor  ehall  not  in  such  case  be 
considered  to  have  obtained  any 
right  of  legal  hypothec  or  preference 
upon  the  said  property,  whether 
movable  or  immovable,  actions  or 
credits,  except  only  for  the  costs  of 
execution,  which  ediall  immediately 
be  paid  by  the  sequestrators  or 
curators,  and  after  which  payment 
the  execution  shall  remain  sus- 
pended and  possession  of  the  afore- 
said movable  property  shall  at  once 
be  taken  by  the  Sequestrators  or 
Curators." 

'*  However,  if  the  execution  of  the 
aforementioned  movable  or  im- 
movable property,  actions  and 
credits,  shall  have  so  far  proceeded 
that  the  same  has  already  been 
sold,  although  the  messenger  has 
as  y^t  received  nothing  in  respect  of 


the  movable  property  in  execution 
or  in  respect  of  the  immovable  pro- 
perty no  registration  has  taken  place 
by  the  secretary,  in  such  case  the 
said  property  or  the  proceeds  thereof 
shall  be  considered  (however,  without 
prejudice  .of  other  and  more  preferent 
legal  or  conventional  mortgages  to 
'which  the  paid  property  may  be 
subject)  to  have  been  separated 
from  the  mass  or  bulk  of  the  in- 
solvent or  sequestrated  estate,  in 
favour  of  the  execution  creditor ;  and 
that  such  creditor  either  in  pay- 
ment of  the  messenger,  or  registra- 
tion by  the  secretary,  for  his  execn- 
tion  and  costs  shall  first  be  satiBfied 
out  of  the  said  property,  in  so  far  as 
it  will  go,  before  any  payment  shall 
be  made  by  the  sequestrators  or 
curators  in  favour  of  the  bulk." 
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sommarily  and  the  opposition  declared  well  founded  or  rejected. 
See  Merul.  prax.  civ.  lib,  4.  tiU  95,  cap,  4.  num.  8,  9.  (h).  New 
Papegay.  pag,  406. 

FinaUy  it  must  be  observed  that  the  said  notification  on 
Sundays,  whereby  all  persons  are  called  upon,  is  not  sufficient  to 
bar  the  known  creditors  of  the  debtor  as  against  the  property 
taken  in  execution,  as  for  instance  those  who  hold  interest  bonds 
or  mortgages  against  the  property,  for  they  must  be  specially 
summoned,  arg.  I.  6.  Cod.  de  remiss,  pignor.  junct.  L  27.  §  7. 
D.  defidei  comis.  libert,  dt  46.  D.  de  re  judical,  as  has  been  more 
fully  mentioned  ante,  Bk.  IV.  ch.  18.  §  5.  and  such  has  also  for 
better  security  been  enacted  by  the  new  Statutes  of  Leyden. 
art.  117. 

§  20.  If  the  sentence  comprises  any  act,  the  doing  of  which 
has  been  enjoined  the  losing  party,  as  for  instance  to  furnish  an 
account  or  do  something  else  within  his  power,  he  is  likewise 
called  upon  by  sommation  to  comply  with  the  sentence  within 
twenty-four  hours,  and  the  same  having  been  renewed  by  renora- 
Han  for  a  second  period  of  twenty-four  hours,  he  will  be  arrested 
in  person  in  some  inn  where  he  has  to  be  present  (the  expenses 
having  been  previously  settled  and  security  given  for  the  same) 
or  otherwise  default  will  be  granted  against  him  together  with  a 
second  arrest,  and  he  will  then  be  brought  to  the  nearest  town  or 
the  Court  under  arrest.  See  the  Ordonn.  op  H  stuk  van  de 
Jusiitie  in  the  towns,  art.  31.  Ampliation  of  the  Instruction,  art.  14. 
If  he  remains  in  arrest  and  does  not  within  fourteen  days  produce 


iji)  See  especially  the  note  to  Mo- 
rula Man.  van  proced.  tit,  19.  cap. 
5.  n.  24.  pag.  m,  757.  from  which 
it  appears  that  the  doctrine  of  our 
Autiior  in  the  text  must  be  under- 
stood with  a  limitation,  that  no 
penal  interdict  applies  against  the 
firat  sale  of  immovable  property 
held  with  the  burning  wax  candle, 
because  no  one  is  thereby  dispos- 
sessed, nor  is  the  execution  final,  for 
the  error  in  the  Papegay.  edit.  1682. 
has  been  pointed  out  in  the  above- 
mentioned  note  p,  m.  764.  n,  35. 
According  to  the  Man,  of  proced. 
voor  den  Sovep,  m.  411.  §  6.    A  per- 


son, against  whom  execution  has 
been  taken  out  without  a  judicial 
sentence  {paratelyk)^  and  who  wishes 
to  allege  payment  or  something  else, 
may  also  apply  to  the  Court  for  a 
penal  interdict  (mandament  paenaal) 
whereupon  geneitLlly,  before  dis- 
posing of  the  matter,  an  appearance 
before  commissioners  is  directed 
with  the  view  of  coming  to  a  settle- 
ment with  or  without  staying  of  exe- 
cution (in  the  meantime)  according 
to  circumstances.  In  case  of  oppo- 
sition of  execution  before  inferior 
judges  an  appointment  of  audiatur  is 
applied  for. 
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proof  of  his  performanoe  and  devoir  that  he  is  desirous  of  com- 

plying  vith  the  sentence,  or  makes  no  application  to  be  heard  as 

to  the  propriety  or  impropriety  of  the  arrest,  which  he  is  at 

liberty  to  do  if  be  pleases,  imprisonment  and  apprehension  of  his 

person  will  be  asked  against  him,  and  granted  after  investigation 

of  the  circumstances.     See  Ampli^ition  of  the  InstmcL  art,  15. 

Ordonn,  op  *t  sttik  ran  de  Jvatitie  in  de  steden  en  ten  platten  lande^ 

art.  81.  in  Jin.    If  he  remains  in  prison  for  a  month  and  still 

does  not  comply  with  the  sentence,  the  plaintiff  may  request  that 

the  act  or  matter  mentioned  in  the  sentence,  after  a  previous 

declaration    and    valuation    of   the   damage  and    loss    suffered 

thereby,  be  estimated  at  a  money  value,  against  which  valuation 

time  will  be  given  the  defendant  in  order  to  reduce  and  object  to 

the  same  if  he  be  so  disposed,  or  otherwise  he  will  be  debarred 

from  so  doing.     After  which  the  estimate  is  fixed  and  satisfied 

by  execution  against  his  property  in  manner  as  already  described, 

he  remaining  the  while  in  prison  until  the  same  has  been  fully 

satisfied.    See  the  Ampliation  of  the  Instruct,  of  the  Court,  art,  15. 

16.   Ordon.  op  H  stuk  ran  de  Justitie,  art.  32.  and  further  as  to 

the  manner  of  arrest  and  what  appertains  thereto,  new  Papegay, 

pag.  430.  et  seq.  (t). 

§  21.  If  the  sentence  be  illiquid  and  does  not  mention  any 
specific  sum  or  thing  (k),  but  only  something  which  must  yet  be 


(t)  See  the  said  Man.  vanproced. 
in  the  Court  of  Holland,  p.  443-6. 

(A;)  It  is  not   necessary  nor  is  it 
possible  that  a  party  can  in  every 
instance  be  condemned  to  a  certain 
gum  or  thing,  for  there  may  be  a 
conjdemnation  to  sufEer  and  allow,  as 
well  as  to  famish  or  do  a  precise 
act;  when  the  party  condemned  to 
suffer  and  allow  may  and  sometimes 
must  be   compelled   by  means  of 
arrest.    Whenever  a  question  arises 
concerning  the  propriety  or  impro- 
priety of  the  arrest  or  interpretation 
of  the   sentence,    and  the  parties 
verbally  state  their  respective  views, 
&c.,  if  the  party  arrested  be  con- 
demned, it  is  called  a  decreed  arrest, 
and  application  is  made  for  a  valua- 
tion of  the  factum,  an  estimate  being 


at  the  same  time  put  in,  to  which 
objection  may  be  made,  vid.  Bort. 
1.    ohserv,    I.   1.   tit,  de  expensis  et 
interease.      The     Ordinance    of    the 
Court  in  this  town  (Amsterdam)  d, 
c.  art,  16.  directs  that  a  proper  copy 
shall  be  handed  to  the  party  appre- 
hended, and  the  time  of  fourteen 
days  allowed  him  within  which  to 
dispute  the  declaration  of  the  judg- 
ment creditor,  the  condemned  party 
continuing  in  custody  until  the  exe- 
cution has  been  carried  out  and  the 
creditor  satisfied.    But  if  &om  the 
nature  of  the  case  no   pecuniary 
estimation   can   take   place,    some 
think  that  like  as  in  actione  reali 
an    authorization  de  facto  must  be 
granted  on  one  of  the  messengers 
in  order  thereby  to  carry  out  execu« 
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ascertained  and  estimated ;  as  where  anyone  has  been  condemned 
to  restore  the  fruits,  compensation  of  loss  and  interest,  and  the 
like,  the  said  sentence  can  likewise  not  be  carried  into  execution, 
but  the  judgment  debtor  must  first  be  called  to  come  to  a 
liquidation  thereof  and  have  the  same  estimated,  ^hich  has  also 
been  referred  to  ante,  Chap.  XX.  §.  8. 

For  which  purpose  commissioners  are  applied  for  from  the 
Court,  before  whom  a  short  statement  and  pleading  are  made 
concerning  the  said  valuation,  and  a  declaration  and  decision 
pronounced  thereon,  after  which  execution  is  taken  out  in  manner 
as  aforesaid.  And  in  order  that  the  parties  should  not  delay 
each  other  too  much  therein,  the  commissioners  are  often  desired 
in  the  sentence  and  the  parties  ordered  to  proceed  on  a  certain 
day  to  a  liquidation  of  the  said  sentence  ({)• 


tion  [as  to  Authorizaium  de  facto 
see  van  der  Linden,  Henry's  Edn,, 
p.  442.— Tr.] 

(Q  From  which,  according  to  cir- 
onmstances,  there  may  be  reaudition 
or  appeal.  It  is,  moreover,  evident 
that  no  further  execution  is  stayed 
through  revision,  unless  the  same 
would  be  irreparable;  concerning 
which  the  excellently  worked  out 
Deductiom  and  Memoriah  in  the  case 


of  N.  Muilman,  C.S.L.  contra  H. 
van  Seppenwolde,  handed  in  by  both 
sides  on  revision  to  the  Supreme 
Court  and  the  adjunct  revisers,  are 
most  worthy  of  perusal  and  do  great 
credit  to  the  framers  thereof.  The 
reader  may  further  consult  together 
with  the  Observ.  cited  in  the  previous 
note,  P.  Bort  I,  1.  tit,  IS.  Junct. 
Barbos  /.  5.  c.  34.  and  Titius  /.  P, 
p,  1080  et  seq. 
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OF  THE  PEOOEDUEE  IN  CRIMINAL  GASES. 


Sect. 

1.  Who  may  and  muBt  adjudicate 

in  criminal  casee. 

2.  Who  must  lay  the  information. 
3«  Whether  and  when  both  dyil 

and  criminal  proceedings  may 
be  had  in  the  same  case. 

4.  Of  the  jurisdiction  of  the  fiscal. 

5.  Of  other  officers. 

6.  Their  duty  in  commencing  cri« 

minal  proceedings. 

7.  How  to   proceed   in   criminal 

cases — ordinarily  and   extra^ 
ordinarily, 

8.  Of  the  duty  of  the  officer  in 

criminal  cases. 

9.  How  where  the  accused  does 

not  appear. 

10.  How  where  he  appears  and  is 

present. 

11.  Of    the   requisites    of    extra- 

ordinary process. 


Sect. 

12.  When  to  proceed  or(2iMrt7y  and 

when  extraordinarily t  and  see 
§§  16-18. 

13.  In  what  cases. 

14.  When  and  in  what  cases  the 

process  against  the  accused  ii 
ordifiary, 

15.  Of  confession  and  wlien  it  is 

necessary. 

16.  Vid.  §  12. 

17.  Whether  and  when  appeal  takes 

place  in  criminal  cases,  and 
§  19. 

18.  Vid.  §  12. 

19.  Vid.  §  17. 

20.'  Of  the  abuse  in  the  Cooit  of 
the  TJniyersity  of  Leyden  in 
refusing  copies  and  commn- 
nicating  documents. 


§  1.  The  cognizance  of  criminal  and  punishable  cases,  as  we 
have  elsewhere  observed,  belongs  at  the  present  day  not  only  to 
Uie  Superior  Judges,  as  in  Friesland  to  the  Court  alone,  but  also 
to  the  subordinate  and  inferior  judges,  each  within  his  jurisdiction. 
DD.  ad  l.  1,  D.  de  officio  ^iis  cxn.  So  that  all  magistrates  and 
authorities  in  the  towns  and  villages  have  (besides  jurisdiction  in 
ordinary  cases)  also  cognizance  of  criminal  cases,  except  in  a  few 
villages,  where  the  magistrates  (achepenen)  only  have  a  simple 
iurisdiction,  and  the  criminal  cases  are  disposed  of  by  the  well- 
bom  men  under  whom  these  villages  come.  Gudelin.  dejure 
Noviss.  lib,  4.  cap."  2.  dt  lib.  5.  cap.  18.  in  Jin.  Arnold  Vinn.  de 
jurisdict.  cap.  1.  num.  8. 
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The  complaint  and  prosecution  of  offences  were,  under  the 
written  laws,  made  by  the  particular  parties  themselves,  and  every 
one,  who  was  willing,  was  allowed  to  prosecute  under  the  condition 
that  if  the  accusation  proved  false  he  was  to  receive  such  punish^ 
ment  as  he  intended  to  cause  by  the  false  accusation.  I.  1.  de 
accti98,  db  tot.  tit.  Cod.  de  his  qui  a^cus.  pass.  But  in  order  to 
prevent  all  uncertainty,  revenge,  danger,  and  confusion,  to  which 
this  gave  rise  among  the  people  and  in  good  government,  the 
matter  was  from  time  to  time  left  to  the  rulers  of  the  country,  who 
would  provide  for  the  punishment  of  crime  not  from  any  hatred 
or  malice,  but  according  to  the  justice  of  the  laws  (a). 

§  2.  So  that  now  the  right  to  punish  and  fine  for  crime  belongs 
to  the  county,*  and  on  its  behalf  the  same  is  lawfully  carried  out 
and  prosecuted  by  the  Fiscal  or  Attorney  General,  and  all 
officers,  sheriffs  and  bailiffs  of  the  towns  and  villages.  Save  only 
that  the  injured  party  may  claim  and  legally  demand  reparation 
and  compensation  for  loss,  injury,  or  damage  sustained.  See  Grot« 
Introd.  bk.  3.  ch.  82.  §  7.  and  ch.  33.  §  2.  d-  3.  Costu3'm  of 
Antwerp,  tit.  13.  art.  4.  Christ,  vol.  4.  decis.  194.  niun.  4. 
GudeUn.  de  Jur.  Noviss.  lib.  5.  cap.  14.  vers.  quod,  dixi  Zypae. 
notit.  Jur.  Belg.  de  his  qui  accus.  i^oss.  Anthon.  Matth.  de 
eriminib.  lib.  48.  tit.  2.  cap.  2.  num.  1.  2.  Rebuff,  ad  constlt.  reg. 
in  proem,  gloss.  5.  ntimer.  92.  d:  105. 

§  3.  According  to  which  distinction  we  must  decide  whether, 
and  when  in  one  and  the  same  case,  proceedings  are  to  be  taken 
criminally  or  civilly.  CnminaUy  with  respect  to  the  Fiscal  or 
Officer  and  civiUy  with  respect  to  the  individual  for  compensation 
of  damage  suffered.  Clar.  §  fin.  quaest.  1,  numer.  1.  Ferrar.  in 
sua  praxi  tit.  64.  gloss.  1.  7ium.  4.  Bonacoss.  in  syntag.  comm. 
opinion,  lib.  8.  tit.  30.  de  poen.  num.  18.  See  Mart.  Digest. 
Noviss.  torn.  1.  tit.  Index  ad  quern  cap.  1.  Carpzov.  defin.forens. 
part.  4.  constit.  42.  defin.  2.  num.  6.  7.  8.  9.  d  defin.  3.  num.  6. 

§  4.  The  Attorney  General,  who  prosecutes  before  the  Com-t  of 
Holland,  has  the  right  (to  prosecute)  all  criminal  cases  and 
forfeitures  which  have  become  prescribed  and  have  been  left 
unpunished  by  other  judges.    Instruct,  of  the  Court,  art.  8  ;  but  as 

(a)  C<mf.  Bort.   trad,    van    crim.      Supreme    Bulers  prosecuting  as  it 
Zadken.  tit.  4.  were  on  behalf  of  tiie  whole  commu- 

*  [/.e.  the  States  of  the  country  or     nity.] 
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the  Doctors  consider  by  prevention  and  preference.*  Further  he 
has  the  right  of  precedence  before  all  other  officers  in  arresting 
and  detaining  any  one  whom  he  detects  in  the  act  and  finds  to 
have  offended.    Instruct,  art.  19. 

§  5.  Otherwise  the  accusation  may  be  made  and  prosecuted  at 
law  by  the  officer,  sheriff  or  bailiff  within  whose  jurisdiction  the 
offender  is  found,  unless  at  the  place  where  the  act  was  committed 
or  the  offender  resides,  preceding  information^  that  is  preceding 
examination   has    been    held,    and    prevention  t    taken   place, 
whereby,  through  calling  in  and  summoning,  the  case  has  been 
made  pending ;   in  which  event  the  offender  must  be  sent  over 
and  delivered  into  the  hands  of  the  officer  who  has  held  the  pre- 
liminary examination   and  made  prevention,     Damhoud.  prax. 
crim,  cap.  83.  jium,  5.      Sande.  lib,  1.  tit.  1.  defin.  ult.     Claras. 
§  fin.  quaest.  88.  num.  20.  21.    Wesemb.  parat.  de  accus,  num.  8. 
Bebuff.  de  comtit.  reg.  in  proem,  gloss.  5.  iium.  58.     Gail,  de  pace 
publ.  cap.  16.  numer  80.    Vinn.  in  add.  ad  Pecc,  in  L  7.  ne  qtdd 
in  fin.  D.  de  incend,  ruin,  dk  naufr 

§  6.  Before  the  officer  or  bailiff  undertakes  any  criminal  case, 
or  interferes  with  the  liberty  of  any  one,  he  must  first  consult  and 
take  the  advice  of  the  magistrate,  just  as  the  Attorney  General 
may  not  take  any  information  without  the  advice  and  approval 
of  the  court  or  the  members  of  the  chamber  of  accounts. 
Instruct,  art.  1.  junct.  I.  ult.  Cod.  de  exliil).  dt  transmiit  rets. 
except  in  cases  of  apprehension  in  the  act,  and  where  the  act  was 
committed  in  his  presence,  d,  art.  19.  Likewise  against  vaga- 
bonds and  vagrants,  or  cases  where  there  would  be  danger  in 
delay  and  the  act  is  found  to  be  serious  and  notorious  ;  in  which 
event  it  will  suffice  if  the  officer  within  twenty-four  hours  after 
the  apprehension  and  detention  notifies-  the  same  to  the  judges. 
Instruct,  of  the  Court,  art.  19.  Ordinance  in  criminal  matters  of 
King  Philip.  5.  July,  1570.  art.  50.  and  man.  of  proced.  iti 
criminal  cases  ibid.  art.  2. 

§  7.  And  it  must  further  be  observed  that  this  Ordinance  con- 
cerning the  mode  of  proceeding  in  criminal  cases,  introduced  as  a 
perpetual  edict  and  always  continuing  law  in  protection  of  the 
community  after  full  knowledge  of  circumstances,  ought  still  to 

*  [Of.  arde^  oh.  1.  §  1. — ^Tr.].  the  matter  already  taken  place  else** 

t  [Prevention,  t.e.  cognizance  of     whei-e. — Tr.J 
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serve  as  an  instruction,  and  be  necessarily  observed  on  those 
points  and  articles,  which  have  not  been  expressly  repealed  by 
the  States  or  altered  by  a  contrary  practice  ;  inasmuch  as  there 
exists  as  many  reasons  for  its  observance  in  criminal  cases,  as 
there  exist  for  the  observance  of  the  Instruction  of  the  Court  of 
Holland  in  civil  cases,  drawn  up  by  the  Emperor  Charles.  20. 
August.  1681.  thirty-nine  years  previously.* 

Legal  proceedings  are  taken  against  an  offender  in  a  twofold 
manner.  1.  By  bodily  apprehension  and  imprisonment.  2.  By 
summons  to  appear  personally  before  the  judge. 

If  it  be  doubtful  whether  and  by  whom  the  act  has  been  com- 
mitted and  there  is  no  proof  of  it  or  it  is  denied ;  or  if  the  nature 
of  the  act  is  uncertain,  as  for  instance  whether  death  has  been 
caused  in  self  defence  or  not,  so  that  torture  and  the  rack  can 
not  be  employed,  or  the  smallness  of  the  offence  does  not  incur 
corporal  punishment,  the  case  must  be  proceeded  with  by 
summons  and  in  the  ordinary  wa3\  Damhoud.  prax,  cnm. 
cap,  3.  num.  8.  and  the  accused  is  thereupon  received  in  ordinary 
process,  and  copies  must  be  served  upon  him  and  inspection  of 
documents,  &c.  allowed,  against  which  he  makes  his  defence  as 
in  an  ordinary  suit  (b). 

But  if  the  name  of  the  act  alone  establishes  the  punishment, 
so  that,  tlie  act  being  admitted,  the  punishment  is  clear  from  the 
laws,  and  that  the  offence  is  well  known  or  has  been  proved  by 
a  preliminary  investigation,  proceedings  are  had  extraordinarily 
and  summarily  by  actual  arrest  and  imprisonment,  and  there- 
upon the  offender  is  heard  and  justice  demanded  on  his  confession, 
{.  2.  Cod.  quorum  appel.  non.  recip. 

§  8.  If  there  be  any  doubt  about  capital  punishment,  or  if 
otherwise  the  person  be  suspect,  the  ofl&cer  must,  with  advice  and 
knowledge  of  the  magistrate,  as  soon  as  possible  arrest  the 
offender  or  wrongdoer  and  secure  him  if  he  is  to  be  found,  l.  1. 
D.  de  custod.  <t  exhib.  rear.  Menoch.  de  arbitr.  Jnd.  caes.  805. 
TiMm.  1.    Gomes,  var.  resolut.  torn.  8.  cap.  9.  7iuv}.  6. 

§  9.  If  he  is  not  to  be  found,  he  is  simimoned  bj'  means  of 
placards  and  the  ringing  of  a  bell  to  appear  and  answer  by  a 

•  [The  Ordinance  of  King  PhiUp,      1792.— Te.] 
1570,  above  referred  to,  will  be  found         {b)  Add,  Bort.  d.  ir.  tit.  9.  num.  26, 
in  B,  Yoorda's  Criminede  Ordonantitn,      et  eeq, 
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certain  day,  svb  pcena  confesai  <t  convicti,  that  is  that  on  non- 
appearance he  will  he  considered  as  guilty ;  whereupon,  if  the 
offender  allows  the  four  consecutive  defaults  to  pass  by,  he  will 
he  considered  as  guilty.   And,  after  information  and  evidence  had, 
he  will  be  banished,  and  his  property  confiscated  or  otherwise 
disposed  of  according  to  circumstances.     Instruct,  of  the  Court 
of  Holland,  art,  120.     See  Damhoud.  prax.  crim,  cap.  28.  num. 
5.  6.     Anth.  Math,  de  cri^ninib.  lib.  48.  tit.  20.  cap.  2.  num.  23. 
Gudelin.  de  jure  noviss.  lib.  5.  cap,  14.  vers.  pen.    Zypae.  notit. 
Jur.  Belg.  tit.  de  dolo   <£  contuniac.     Clar.    §  fin.   qmest.  44, 
num.  8.  4.    Gomes,  ad  I.  76.     Tauri.  num.  1.  as  has  several 
times  been  held  by  the  Court,  and  lastly  on  81.  July.  1640.  and 
on  7.  Feb.  1648.     However,  he  will  still  be  allowed,  within  a 
year,  to  purge  himself  benefix:io  restitutionis  in  integrum,  and  upon 
admission  to  vindicate  himself  properly,    arg.  L  4.  D.  de  requi- 
rend.  reis.    Christin.  vol.  4.  decis.  203.  §  fin.  quaest.  94.  num.  12. 
But  such  restitution  will  not  so  well  come  before  the  same  judge, 
and  it  would  be  better  to  apply  to  a  higher  judge  by  provocation 
under  benefit  of  relief.     If  the  accused  is  concealing  himself  else- 
where yet  believes  that  there  are  no  proofs  against  him,  and  is  on 
the  contrary  prepared  to  prove  his  innocence  by  witnesses,  for  which 
he  requires  time,  or  has  some  other  reason  or  excuse  for  his  non- 
appearance, he  may  on  the  appointed  day  show  cause  of  excuse 
for  his  absence,  and  ask  for  an  extension  of  time,  in  order  that 
he  may  appear  later  to  defend  himself.     See  Bebuff.  ad  constit. 
reg.  de  excusat.  dk  exoner.   abs.  torn.  8.   tract.   8.    Henoch,  de 
arbitr.jud.  lib.  1.  arb.  79.  cC  seq.  (c). 

[If  anyone  is  accused  of  having  committed  a  crime  in  his 
office,  he  must,  pending  the  inquiry,  be  suspended  from  the 
exercise  of  his  office;  which  suspension  does  not  bring  about 
infamy.    Neerl.  Advysb.  1.  3.] 


(c)  Hereby  the  objection,  which  is 
sometimes  urged  against  our  criminal 
procedure,  is  removed  and  opportu- 
nity afforded  to  absent  persons  of 
establishing  their  innocence,  and  the 
statement  in  Bort.  pag.  m.  49.  also 
illustrates  this.  *'  On  the  10  October 
1583  a  certain  person  appeared  to 
purge  himself,  who,  having  wounded 
another,   who   died   seven   months 


after,  was  opposed  in  purgation  by 
the  friends  of  the  deceased*  The 
Attorney  General  had  a  day  ap- 
pointed, but  as  the  applicant  proved 
by  surgeons  that  the  wound  was  not 
mortal,  although  the  friends  main- 
tained the  contrary,  he  was  allowed 
under  bail  to  appear  by  Attorney." 
{ft  mogen  occuperen  by  Prokureur^) 
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§  10.  If  the  accused  appears,  or  is  otherwise  in  safe  keeping, 
the  officer  may  ordinarily  and  communicative  put  him  upon  his 
trial,  that  is  with  delivery  of  proofs,  or  extraordinarily,  by  summary 
process  upon  his  own  confession,  legally  taken  down  by  the  officer 
in  the  presence  of  two  magistrates  upon  oral  examination,  auth, 
apud.  eloqnentissimum.  Cod.  defde  instrument,  Novell.  90.  cap.  5. 
Gail.  lib.  1.  ohBerv.  96.  num.  10.  Junct.  I.  8.  9.  D.  de  quaest.  Also 
by  means  of  torture  and  the  rack  in  very  serious  cases,  whenever 
the  accused  will  not  freely  confess  the  tixith.  I.  16.  §  1.  I.  18.  § 
2.  I.  ult.  D.  de  quaest.  and  thereupon,  without  any  further  pro- 
ceedings, justice  is  done  ;  except  where  the  offender  has  upon  his 
request  been  admitted  in  ordinary  process,  in  which  case  his 
defence  and  excuse  against  the  accusation  by  the  officer  proceed 
in  the  ordinary  course,  and  a  copy  and  inspection  of  documents 
and  proofs  are  allowed  him.  A  course  which  the  judge  (unless 
the  seriousness  and  natm*e  of  the  case  otherwise  require)  ought 
to  be  easily  persuaded  to  adopt,  for  the  law  favours  the  defence  of 
innocence.  See  Hypolyt  de  Marsyl.  adl.l.  §  «i  quis  ultro  D,  de 
quaest.  and  everyone  must  be  allowed  to  prove  the  innocence  of 
an  accused,  even  although  it  be  in  his  absence  and  without  his 
knowledge.  Idem.  Hypolyt.  pract.  crim,  §  opportune,  num.  16. 17. 
So  that  the  judge  himself  ought  to  inquire  into  (navorschen)  his 
innocence,  even  although  it  has  not  been  asserted  by  anyone.  See 
Boer,  decis.  65.  num.  1. 

§  11.  But,  in  order  that  the  officers  should  not  under  cover  of 
extraordinary  process  harass  people  with  any  imprisonment  or 
other  improper  annoj'ance,  the  Ordinance  in  the  matter  of  pro- 
ceeding in  criminal  cases  of  the  year  1670,  art.  2.  4.  d-  seq.  has 
prescribed  three  essential  requisites. 

1st.  That  the  offender  must  be  detected  in  flagrante  delicto. 

2nd.  Or,  if  the  offender  has  not  been  detected  i?i  flagrante 
delicto,  that  the  judge,  after  previous  inquiry  and  examination  of 
the  proofs,  has  directed  and  consented  to  provision  of  prise  de 
corps  or  arrest  of  his  person ;  or  to  adjournement  personeel,  that  is 
to  appear  in  person. 

8rd.  Or  by  accusation  and  complaint  made  (d)  according  to  the 

{d)  This  is  very  properly  in  disuse,  vid.  Zurck  tit.  officieren,  §  20.  n.  4. 
gevangenie.  §  2. 
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disposition  of  the  written  laws,  and  at  the  discretion  of  tltt';ao. 
&c.,  that  is  according  to  the  ordinary  course  of  legal  proeetiiiii^ 
unless  they  be  vagabonds  and  vagrants  under  good  sasjad:! : 
flight,  where  the  offence  is  veiy  serious  and  heinous  and  tk  a* 
is  found  by  the  officer  to  be  quite  clear.      In  which  eveLi  ii: 
officer  must,  within  twenty-four  hours  after   the  arrest  aais- 
prisonment,  give  notice  thereof  to  the  judges  and  also  of  the  T;i^- 
thereof  and  what  he  thinks  of  the  case,  so  that  the  judge  ur 
decide  whether  the  apprehension  is  lawful  or  not.    So,  m'^ 
towns,  previous  notice  and  communication  are  made  them>i  t 

o ,    ^. ^^- 

crime  and  the  quality  of  the  person ;  and  the  magistm:-  - 
granting  apprehension  or  personal  summons  is  not  consideroi : 
do  so  furtlier  than  at  the  risk  of  the  officer. 

Which  to  some  extent  agrees  with  the  provision  conctrD.:: 
the  Attorney  General  or  Fiscal  in  art.  19.  of  the  Instruct,  i'^  i 
Court,  to  wit,  "  That  the  Attorney  General  shall  not  takeanFri.-r 
for  officers  or  others,  unless  upon  good  cause ;  and  by  OrdinaL 
of  the  Court  so  far  as  it  concerns  Justice,  or  of  our  chamber  .' 
accounts  so  far  as  concerns  om*  domains  or  revenue ;  and  sbi- 
not  sue  anyone  except  upon  preceding  information  against  li:^ 
whom  he  wishes  to  prosecute  at  law ;  and  our  Attorney  ijenerc 
shall  in  future  take  no  preceding  information  except  by  diretU-j 
of  the  Court,  or  in  cases  which  happen  by  accident  in  a  {'i*- 
where  he  was  present  when  the  delict  happened." 

And  it  is  likewise  clear  that,  in  law,  incarceration  and  detention 
have  no  place,  except  with  reference  to  crimes  which  are  evide::! 
and  of  which  proper  evidence  has  first  been  taken.  Gloss  ^ 
DD.  ad  I.  si  quis  alicui  8.  Cod.  ad  leg,  Jtd.  Majesfat.  (r). 


{(')  This  mode  of  proceeding  was 
from  early  times  peculiar  to  the 
Germans,  without  giving  all  kinds 
of  persons  the  liberty  of  appearing 
as  accusers,  and  expose  an  accused 
to  the  ridicule  and  angry  passions  of 
the  mob,  a  preference  for  which, 
however  injurious,  has  been  expressed 
by  some  of  our  contemporaries, 
although  Dr.  Dodd,  an  Englishman, 
in  his  Meditations  in  jtnswt,  especially 
jtag.  42-44,  60  <£•  82,  truly  points 


out  that  this  is  only  calcakf£d  r 
benefit  malicious  criminals  and  ant 
knaves  {gauwdieveH)  abore  nnfoita- 
nate  offenders :  *  *Nf  t-ro  {aU  Hei»«c. 
elem,  Jur.  germ.  r.  2.  p.  «•  *^*^ 
in  calumniam  ewxderH  j>romwcita  V' 
cuaafidi    licentiay    homtpf^^  f^^' 
innocetitiMimoB  quoeque  temere  tf<^*' 
trarefit:    duo  j^raedpue  <ihfem^''-\ 
veteres    Germani :     1.    Ui  m  f-'^ 
homines  integrae  famae  H  ni»^  '** 
I>ecti  ad  accusandum  admilUrt^^  ^ 
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Within  the  town  of  Amsterdam,  where  the  chief  officer  is 
appointed  by  the  magistrate,  the  sheriff,  and  also  his  deputy  upon 
his  order  and  direction,  may  everywhere  apprehend  and  imprison 
all  persons,  whether  strangers  or  residents,  against  whom  there  is 
considerable  suspicion,  and  search  all  houses  and  places  both  in 
civil  and  criminal  matters,  without  any  special  order  from  the 
Burgomaster  and  aldermen. 

But  he  may  not  imprison,  apprehend,  vex,  or  molest  any 
citizen  in  his  person  or  property,  if  he  can  give  sufficient  security, 
at  the  discretion  of  the  magistrates  or  aldermen  (schepeneii) ,  that 
he  will  abide  by  whatever  the  officer  may  demand  against  him ; 
and  this  as  regards  all  offences,  which  a  citizen  of  Amsterdam 
may  have  committed,  except  murder,  arson,  rape,  armed  opposition 
to  the  Government ;  or  where  a  citizen  has  misbehaved  within 
the  navigable  canals  of  Reygerbroek,  at  Over  Amstel  and  Oude 
Konynen  in  Gooiland,  and  this  by  vii*tue  of  a  certain  privilege  of 
Duke  Albert  granted  on  the  Sunday  after  St.  George's  day,  1887. 
And  should  it  happen  that  a  citizen  of  Amsterdam  is  arrested 
and  imprisoned  for  any  other  delict,  not  included  in  the  above 
exceptions,  the  sheriff  will  notwithstanding  have  to  release  him,  if 
any  person,  being  well  known  and  sufficient,  is  willing  to  stand 
bail  for  him. 

But,  if  this  does  not  happen  and  the  citizen  has  de  facto  been 
imprisoned,  he  may  on  the  day  of  appearance  make  objection  and 
state  that  he  is  unprepared  to  answer  the  charge,  imtil  by  virtue 
of  the  aforesaid  privilege  he  has  been  released  under  security  of 
at  all  times  appearing  again  in  law,  and  under  bail  for  such 
amount  as  according  to  circumstances  the  magistrates  may  fix. 
See  further  hereon  a  certain  Recueil  of  Statutes  Customs  and 
Manner  of  procedure  within  Amsterdam  by  Gerard  Boseboom 
anno  1644.  p.  46.  d;  seq. 


omnem  calumniam  Justia  poenia  coer- 
cerenV^  Secret  accusations  I  quite 
as  much  abhor,  and  our  Government 
wisely  follows  a  middle  course  and 
the  simple  dictates  of  sound  reason. 
vid,  our  Author's  notes  to  the  Cos- 
tumen  of  Rkineland  &  crim,  ordon, 
art.  2.  3.  4.  Matthaeus.  ohserv,  rer, 
fudicaiar,    obs,  61.    &   Baibos.  loc» 


comm,  h  1.  cap.  25.  He,  moreover, 
who  falsely  accuses  another  out  of 
malice  and  hatred,  or  has  been  bribed 
to  do  so,  is,  according  to  the  Statute 
of  Zeeland,  c.  1.  art,  11.  branded 
in  the  cheek  with  a  glowing  iron 
and  must  also  make  compensation  to 
the  accused. 
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And  it  is  observed  as  a  Bule  that,  if  proceedings  are  taken  by 
the  officer  for  imprisonment  upon  personal  summons^  by  way  of 
request  to  be  placed  in  close  confinement,  in  order  by  examina- 
tion and  conviction  to  obtain  confession  of  the  fact,  the  de- 
fendant being  heard  and  placed  upon  his  trial  on  his  confession 
and  so  forth,  the  criminal  proceedings  are  deemed  and  held  to 
be  extraordinary. 

§  12.  Which  is  always  left  to  the  discretion  of  the  officer,  in 
cases  where  it  is  allowable,  either  to  proceed  extraordinarily ^  that  is 
by  confinement  and  apprehension  and  upon^the  confession  alone 
of  the  offender,  or  to  proceed  ordinarily  and  publicly ;  but  if  he 
has  once  departed  from  the  extraordinary  mode  of  procedure  he 
cannot  afterwards  revert  to  it. 

And  it  will  be  no  hindrance  to  him  therein  that  he  examines 
the  defendant  on  the  day  of  personal  appearance,  before  he  makes 
demand  on  articles  and  interrogatories,  which  he  is  free  to  do,  to 
tiy  if  it  will  throw  any  light  (on  the  subject),  and  he  may  not- 
withstanding insist  upon  provisional  incarceration  and  actual 
imprisonment,  in  order  further  to  examine  the  accused  there. 
This  is  sometimes  useful  against  the  ignorant  who  betray  them- 
selves, but  those  who  know  that  no  one  is  obliged  to  accuse 
himself,  and  that  everyone  may  defend  himself  at  law  by  a  simple 
denial,  will  not  be  easily  frightened  thereby. 

§  13.  In  no  other  cases  may  proceedings  be  had  extraordinarily 
than  in  those  which  are  subject  to  corporal  punishment,  since 
personal  summons,  apprehension^  and  adjudication  of  personal 
incarceration^  which  are  the  commencement  of  all  extraordinary 
proceedings,  have  no  application,  except  in  crimes  the  punishment 
for  which  is  death  or  corporal  punishment;  for  otherwise  im- 
prisonment, which  is  a  kind  of  bodily  constraint,  and  the  disgrace 
resulting  from  it  would  be  heavier  than  the  punishment  of  the 
act,  so  that  for  an  offence,  which  does  not  bring  about  bodily 
punishment,  bail  may  always  be  demanded.  L  1.  <£  L  2.  D.  d4 
custod.  cC  exhibit,  reor.  I.  2.  Cod.  d  transmitt.  rets,  rf  ibi.  DD. 
Jul.  Clar.  lib.  5.  Sent.  §  ultim.  quaest.  28.  num.  1. 

§  14.  In  two  ways  an  application  may  be  made  in  the  name  of 
a  prisoner  or  defendant  to  be  received  in  ordinary  process. 
-  1st.  That  in  the  name  of  a  prisoner,  when  he  is  brought  up,  re- 
quest is  made  for  '^  copy  of  the  accusation,  and  a  day  appointed  for 
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the  principal  case,  and  that  by  provision  he  may  be  released  from 
personal  appearance,  or  from  the  imprisonment  in  which  he  has 
been  placed,  and  allowed  to  appear  by  attorney  under  security 
and  promise  of  again  appearing  in  person  at  all  times  for  admoni- 
tion, sub  poena  confessi  dt  convicti,  or  security  if  need  be,  at  the 
discretion  of  the  magistrates  of  the  town  {schepenen).'* 

2nd.  In  contrary  conclusion  as  follows :  "  Denying  the  acts 
laid  to  his  charge  in  the  accusation^  concludes  on  the  reasons  and 
grounds  to  be  more  fully  set  forth  in  the  suit,  and  that  the 
accusation  be  rejected  and  the  claim  and  conclusion  be  dismissed 
with  costs,  and  that  the  honourable  the  prosecutor  shall  be  con- 
demned that  the  detention  with  the  effect  thereof  be  declared  to 
have  taken  place  improperly  and  unlawfully,  free  of  costs  and 
loss,  and  that  he  may  be  released  on  provision,  &c.**  In  these 
countries  a  custom,  that  no  one  is  punished  with  death  except  he 
who  has  with  his  own  lips  confessed  to  his  crime,  has  been 
principally  introduced,  so  that  the  convicted  person  should 
not  appeal  against  the  sentence  passed  upon  him,  for  anyone  who 
has  had  justice  done  him  upon  his  own  confession  is  not  received 
in  appeal.  L  2.  Cod.  quor.  ap2)eL  non.  recip.  Plac.  of  10.  Sept, 
1591.  concerning  which  the  practice  of  torture  is  clearly  for- 
bidden, for  the  purpose  of  extorting  a  confession  by  art.  61.  of 
the  aforementioned  ordinance  of  King  Philip  in  the  matter  of 
criminal  justice,  where  the  proof  is  clear  and  free  from  doubt,  &c. 
However  it  is  still  practised  among  us  with  good  reason,  of  which 
we  will  treat  in  the  following  chapter. 

§  16.  From  which  it  appears  that,  although  the  proofs  are 
sufficient,  the  means  of  sharper  examination  and  torture  are  still 
emploj'ed.  It  is  indeed  true  on  the  one  hand  that  the  confession 
serves  for  greater  satisfaction  and  security  to  the  judge;  but  on 
the  other  hand  justice  has  to  experience  greater  delay  and 
difficulty  if  the  accused  obstinately  adheres  to  his  denial  under 
torture,  for  he  is  thereby  to  some  extent  cleared,  the  evidence 
weakened,  and,  according  to  the  opinion  of  some,  he  must  by 
provision  be  released  under  security  and  caution  of  at  all  times 
appearing  again.  But,  as  in  this  respect  it  was  held  by  the 
Court  of  Holland  anno  1688,  that  an  offender,  obstinately  bear- 
ing the  pain  of  torture,  or  retracting  his  confession,  ought 
nevertheless  to  be  condemned  and  executed  if  the  proofs  be  clear 
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and  sufficient.  See  Weostad.  cur.  Holland,  decis.  47.  and  the 
following  chapter  §  4.  the  same  (torture)  is  only  applicable  if  the 
proofs  of  themselves  are  not  so  clear  and  sufficient,  yet  the  pro- 
babilit}'  of  the  guilt  of  the  offender  is  so  strong  that  it  cannot 
well  be  otherwise,  as  will  be  more  fully  discussed  hei*eafter.  But 
as  by  law  the  offender,  if  the  proofs  be  clear  and  sufficient,  may 
be  condemned  as  well  without  as  upon  his  confession,  arg,  I.  8. 
2).  de  qnaestionib.  cC  ibi  DD.  .Farinac.  pract.  crim.  vol.  2.  qu<uzt 
40.  nnm.  19.  20.  See  Gomes.  Resobit.  torn.  8.  cap.  13.  num.  20. 
Clar.  pract.  crim.  quaest.  74.  rersic.  illata  rco.  38-  Anton.  Fab. 
ad  Cod.  lib.  9.  tit.  21.  dejin.  9.  d'  dejin.  12.  num.  3.  it  is  worthy 
of  the  serious  consideration  of  the  officers  of  the  law  whether 
justice  would  not  be  prejudiced  by  the  enduring  of  torture  by 
offenders  of  strong  and  obstinate  nature ;  and  if  the  act  can  be 
clearly  proved,  whether  it  would  not  be  more  advisable  to  confine 
ourselves  to  that,  and  have  the  offender  condemned  without  any 
confession  ;  but  then  again  we  must  consider  whether  we  should 
proceed  by  ordinar}'  process. 

§  16.  With  respect  to  the  former  there  is  no  great  difficulty, 
and  we  must  distinguish  as  follows  :  viz.  that  there  is  a  great 
difference  between  one  who,  by  appointment  of  the  judge,  is  released 
by  provision  from  confinement  or  from  personal  appeai*ance,  and 
is  allowed  to  proceed  by  attorney  and  so  received  in  ordinary 
process ;  and  one  who  is  not  released  but  continues  in  confine- 
ment for  any  serious  offence  involving  corporal  punishment  or 
arbitrary  correction  at  the  discretion  of  the  judge*  And  in  such 
cases,  although  there  be  no  confession  we  deem  it  advisable 
to  proceed  against  the  offender  on  the  proofs  alone  which  is 
properly  not  yet  an  ordinaiy  process,  but  proceedings  are  however 
prosecuted  out  of  the  ordinary  course  upon  such  short  days,  terms 
and  direction  as  the  magistrates  may  approve  and  determine. 
Just  as  by  the  Recudl  of  the  Statutes  of  Amsterdam  aH.  38.  the 
persons,  who  are  released  from  imprisonment,  are  nevertheless  not 
received  in  ordinary  process,  but  are  in  such  a  case  obliged  to 
make  conclusion  in  law  and  await  sentence  summarily  and  orally, 
upon  such  short  days  and  teiins  as  the  magistrates  may  approve 
and  direct,  all  on  pain  of  bar,  without  placing  the  case  upon  any 
roll  except  the  sheriff's  roll,  as  was  afterwards  provided  by  the 
Ordinance  on  the  man.  ofproced.  at  Amsterdam,  anno  1656. 
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To  which  may  be  added  that  in  some  of  our  towns  offenders 
are  released,  if  they  desire  to  make  their  defence  or  cause  it  to  be 
made  either  against  their  own  confession  or  other  proofs, 
Bummarily  and  orall}'  in  full  court  before  the  decision,  without 
however  having  anything  in  common  with  ordinary  process. 
Such  was  by  Their  High  Mightinesses,  the  States  of  Holland 
and  West  Friesland,  considered  to  concern  the  preservation  of  the 
common  fatherland,  in  order  that  against  smugglers  and  offenders 
against  the  public  revenue,  and  even  against  those  who  are  liable 
to  arbitrary  corporal  punishment,  proceedings  might  be  taken 
summarily  and  de  pUinOy  in  which  cases  it  is  however  the 
practice  to  allow  inspection  of  documents  and  orally  to  contradict 
the  witnesses  and  evidence,  but  nevertheless  summarily  and  de 
piano  without  following  the  ordinary  manner  of  proceeding. 
General  Ordon,  art.  13.  of  which  more  fully  hereafter. 

The  principal  point,  to  which  we  must  attend  in  criminal  cases, 
is  that  the  accused  is  not  improperly  prejudiced  in  his  defence, 
or  kept  in  the  dark  with  respect  to  the  evidence  (against  him),  if 
we  proceed  without  form.  Wherefore  he  cannot  with  reason 
complain  if  such  opportunity  to  inspect  be  afforded  him,  as  is 
observed  with  respect  to  the  public  revenue  of  the  country,  and 
proceedings  in  such  form  summarily  taken  against  him ;  which 
is  entu-ely  left  to  the  discretion  of  the  judge  without  any  limi- 
tation, who,  on  the  one  hand,  ought  to  consider  how  much  it 
concerns  the  public  weal  that  crimes  should  be  punished  and  the 
country  pm*ged  therefrom  by  short  and  proper  means;  and,  on 
the  other  hand,  should  take  care  that  by  too  much  haste  mistakes 
are  not  made  whereby  innocent  persons  may  be  oppressed. 
With  respect  to  which  it  is  also  provided  by  several  articles  of 
the  Ordinance  of  King  Philip  on  the  manner  of  proceeding  in 
criminal  cases,  anno  1570,  and  especially  by  art.  82  it  86,  that  all 
criminal  proceedings  shall  be  prosecuted  extraordinarily,  unless 
where  on  account  of  the  gravity  and  doubt  (concerning  tlie 
offence)  it  is  ordained  that  the  same  be  prosecuted  by  ordinary 
process.  Likewise,  that  the  postponements,  which  may  be  found 
necessary  in  order  to  prosecute  the  proceedings,  or  to  draw  up 
the  writings,  shall  be  upon  short  terms  and  intervals  from  day  to 
day,  or  from  the  third  to  the  third  day,  all  subject  to  bar,  and 
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this  shall  not  be  extended  by  the  judge  except  for  sofficient  and 
lawful  reasons. 

§  17.  But  whether  the  sentence,  given  not  upon  the  confession 
but  upon  the  proofs,  is  subject  to  appeal  by  the  prisoner,  is  a 
matter  of  diflSculty,  as  we  have  more  fully  pointed  out  in 
Chapter  XXV.  §  14.  But  the  prisoner  will  notwithstanding  have 
to  remain  in  gaol,  and  the  court  will  not  easily  grant  an  order 
{mandament)  without  having  first  seen  the  informations^  and  if 
they  be  found  sufficient,  the  request  for  appeal  will  readily  be 
refused. 

§  18.  And  in  order  to  distinguish  criminal  proceedings  ac- 
cording to  their  nature  we  may  properly  divide  them  into  three 
kinds. 

1st.  Extraordinary y  if  the  proceedings  are  had  for  imprison- 
ment, and  further  justice  is  demanded  upon  the  confession  and 
admission  alone. 

2nd.  Summary  and  de  piano,  where  proceedings  are  taken 
upon  the  informations,  and  evidence  against  anyone  remaining 
in  custody  or  provisionally  released  therefrom  or  otherwise  from 
personal  appearance  on  bail. 

8rd.  Ordinary,  where  anj'one  has  been  fully  discharged  from 
personal  appearance  or  has  been  summoned  by  the  officer 
simply,  that  is  without  necessity  of  appearing  personall3\ 

§  19.  Although  it  is  difficult  for  a  convicted  person  to  appeal 
against  his  criminal  sentence,  and  at  the  most  he  is  only  allowed 
to  do  so  where  he  has  not  been  condemned  on  his  own  confession ; 
yet  it  is  observed  as  a  general  rule  that  the  officer  on  behalf  of 
the  State  may,  whenever  he  thinks  the  sentence  too  lenient, 
always  appeal  therefrom  to  a  higher  judge,  even  if  the  sentence 
merely  amounts  to  a  provisional  release  from  imprisonment, 
which  the  prisoner  will  in  the  meantime  have  to  undergo  until 
the  case  has  been  disposed  of  by  the  Superior  Judge. 

But  here  we  must  distinguish,  that  if  the  person  sentenced 
appeared  at  law  not  out  of  gaol  but  as  a  free  man,  and  if  the 
pleadings  were  so  held  upon  the  provision  for  releasing  or 
imprisoning  him,  and  the  magistrates  in  such  case  by  provision 
dispensed  with  the  personal  appearance  of  the  defendant,  the 
officer  will  not  be  allowed  to  detain  him  in  custody  against  the 
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said  provisional  decree,  but  the  defendant  will  remain  in  the 
game  state  in  which  he  was  before  litiscontestation,  and  may  go 
as  free  as  he  was  when  he  appeared. 

It  is  also  considered  a  bad  practice  for  the  officer,  having 
summoned  anyone  to  appear  personally  and  answer  to  the  ap- 
plication, conclusion,  and  request  for  imprisonment,  and  such 
person  accordingly  appealing  at  law,  to  arrest  and  imprison  him, 
without  prosecuting  the  application  or  obtaining  an  appointment 
from  the  judge  for  the  purpose. 

§  20.  In  the  court  of  the  University  of  Leyden  a  practice  has 
been  introduced  contrary  to  the  common  law,  that  in  all  criminal 
cases  without  distinction,  whether  the  proceedings  are  had  ex^ 
traordinarily  upon  the  confession  of  the  accused,  or  ordinarily 
upon  the  proofs,  no  communication  and  inspection  of  documents 
and  evidence  are  allowed,  and  the  accused,  without  being  able  to 
make  a  proper  defence,  is  condemned  as  it  were  unheard. 
Against  which  complaints  have  frequently  been  made,  but  in 
vain.  But  it  has  since  been  understood  that  also  from  sucH 
decisions,  against  which  otherwise  there  is  no  appeal  or  higher 
resort,  revision  and  review  may  be  prayed  from  the  States  of 
Holland,  and,  if  required,  it  will  be  granted.  And  so,  inter  alia, 
revision  was  recently  prayed  but  not  prosecuted  by  the  officer, 
who  did  not  like  to  rely  on  the  said  malpractice,  and  accordingly 
the  case,  which  was  otherwise  of  consequence  and  importance, 
remained  undecided. 


CHAPTER    XXVIII. 


OP   TOETUEE. 


Sect. 

1.  Of  the  proofs  which  are  suffi- 

oient  to  put  any  one  to  the 
torture. 

2.  How  the  accused  may  defend 

himself  against  it. 


Sect. 

3.  How  torture  is  to  take  place. 

4.  What  to  be  done,  where  the 

accused    endures     the    tor- 
ture. 


§  1.  With  reference  to  the  proofs  which  are  sufficient  to  put 
anyone  to  the  tortiure,  the  DD.  entertain  different  views.  The 
general  opinion,  however,  is  that  it  may  not  take  place  on  mere 
presumptions  or  small  ifidicia,  that  is  speculation  and  mere 
symptoms,  but  only  upon  such  proofs  as  would  almost  alone 
amount  to  sufficient  certainty,  only  that  in  such  event  nothing 
else  is  wanting  but  the  confession  of  the  accused,  in  order  to 
convict  him  with  sufficient  certainty  of  the  offence  out  of  his 
own  mouth.  As  is  discussed  by  Boer,  decis.  163.  num.  2.  8. 
Christin.  ad  leges  Mechlin,  art,  7.  nuvi,  4.  Hyppol.  de^Marsil. 
ad  I,  1,  D,  de  qnaest.  num.  3.  vers,  secundo  debent.  Caution. 
Criminal,  duhio.  32.  respons,  3.  pag,  146.  Farin.  prax.  crimin, 
qiiaest.  37.  mnn.  1,  which  must  be  decided  at  the  discretion  of 
the  judge,  who  must  so  moderate  it  that  he  should  always  be 
disposed  to  the  mildest  means  and  least  prejudicial  to  the 
accused.  So  that,  although  the  i7idicia  or  signs  of  the  com- 
mission of  the  offence  necessary  for  the  application  of  torture  are 
discretionary,  yet  care  must  be  taken  that  the  same  are  legal  and 
just.  See  Damhoud.  prax,  crim,  cap,  86.  7mm,  3.  And  such 
that  they  are  almost  sufficient  to  convict  anyone.  I,  8.  ^  2.  C,  de 
quaest,  and  not  such  as  are  only  founded  upon  rumour  or  common 
report,  on  the  evidence  of  one  witness,  or  upon  the  prior  bad 
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fife  of  the  accused ;  but  so  probable  that  the  confession  of  the 
accused  alone  seems  the  only  thing  wanting.  LI.  §  1.  D.  de 
qtiaest.  L  18.  §  2.  D.  eod.  Albert.  Gentil.  ad  tit.  Cod.  de  leg.  Jul. 
Majest.  disputat.  3.  &  Farin.  prax.  crim.  quaest.  87-  num.  8. 
And  several  also  (who  are  disposed  to  think  well  of  their  neigh- 
bours) are  of  opinion  that,  although  torture  may  be  employed 
upon  lawful  and  just  signs  of  guilt,  the  same  only  applies  to 
people  of  bad  character,  and  that  a  person  of  good  character 
cannot  be  put  to  the  torture  upon  mere  signs  of  guilt,  however 
forcible  they  may  be.  ut  tradit  post.  Andream  de  Isernia, 
Thomas  Grammatic.  Qaibus  accedit.  Hyppolit.  de  Marsil.  prax. 
erim.  §  diligenter.  num.  196.  d  97.  arg.  L  non  omnes  5.  §  A 
barbaris  6.  D.  de  re  viilitari. 

The  kind  of  indicia,  which  are  sufficient  for  the  purpose,  are 
mentioned  by  Christin.  ad  Consitetitd.  MechlUl.  art.  7.  num.  4. 
in  fin.  et  num.  5.  in  premissive.  Gomes,  resol.  lib.  8.  cap.  13. 
num.  7.  et  seq.  Ant.  Fab.  in  auo  Cod.  lib,  9.  tit.  21.  defin.  10.  in 
not.  Tholosan.  in  Syntagm.  jur.  civ.  lib.  48.  tit.  12.  num.  10.  11. 
et  Uiete  apud.  Hippolit.  de  Marsil.  pract.  criminal.  §  deligenter. 
et  latiua  apud  Farinac.  ^yrax.  criminal,  lib.  2.  quaest.  43.  et  seq. 
See  also  on  the  same  subject  a  good  opinion  in  the  Consult,  et 
Advys.  vol.  2.  cons.  76.  et  seq.  and  what  is  said  by  Johan  van 
Heemskerk  in  his  Batavian  Arcadia,  jwtflf.  mihi  452.  et  seq. 

§  2.  How  and  in  what  manner  the  accused  must  be  protected 
and  defended  against  indicia,  which  seem  sufficient  for  the  use  of 
torture,  is  discussed  by  Hippolit.  de  MarsiKus  ad  I.  1.  D.  de 
quaest.  num.  5.  et  DD.  ibi  allegat.  Bossius  tit.  de  indiciis.  num. 
74.  &  Farinac.  prax.  crim.  quaest.  88.  num.  3.  Gomes,  resol. 
torn.  3.  cap.  13.  num.  21.  Christ,  ad  leg.  Mechlin,  art.  7.  num.  5. 
et  seq.  Et  qualiter  indicia  eUdantur  per  contraria.  Boer,  decis. 
165.  num.  2.  et  seq.  Hyppolit.  de  Marsil.  in  sua  praxi,  §  deli* 
genter.  num.  190.  et  seq.  Tholosan  in  Syntagm.  Jur.  lib.  48.  cap. 
12.  num.  7.  Anton.  Math,  tit,  de  quaest.  cap.  3.  num.  20.  Farinac. 
prax.  crimin.  quaest.  38.  mem.  110,  111,  112. 

But,  among  us,  such  defence  is  not  always  allowed  to  the 
accused,  especially  when  a  case  is  to  be  proceeded  with  ex- 
traordinarily. In  which  case  it  would  by  our  practice  be  strange 
that  communication  and  inspection  of  documents,  &c.,  should 
take  place  upon  an  incident  and  interval,  which  is  even  refused 
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and  not  obliged  to  be  done  in  the  principal  case^  but  it  is  entirely 
left  to  the  discretion  of  the  judge. 

§  3.  How  the  torture  is  to  be  applied  is,  according  to  the 
circumstances  of  the  case  or  person,  likewise  left  to  the  discretion 
of  the  judge ;  L  7.  L  10.  §  8.  D.  de  quaesU  Vigel.  cap.  4. 
quaest.  4.  reg.  1.  Constit,  Garolin.  58.  who  should  always  take 
care  that  the  torture  is  not  so  severe  that  the  accused  is  thereby 
injured  in  limb  or  bod3^  See  Jul.  Clar.  pra^c.  crini.  quaest.  64. 
Hyppolit.  de  Marsil.  ad  d.  I.  7.  D.  de  quaestion  num.  72.  Dam- 
houd.  prax.  crim.  cap.  37.  num.  5.  Christin.  ad  comuetud. 
Mechlin,  art.  7.  num.  11.  Costuym  of  Utrecht,  Mubr.  87. 
art.  6. 

§  4.  If  the  accused  endures  the  torture,  without  making  any 
confession,  no  uniform  rule  is  anywhere  observed  as  to  how  he 
ought  then  to  be  punished  (a). 


(a)  That  every  one  without  excep- 
tion is  bound  by  the  law  of  nature, 
as  well  as  by  the  law  of  society,  to 
confess  the  truth  to  those  to  whom 
the  administration  of  justice  is  en- 
trusted, is  a  proposition  that  cannot 
be  denied.  As  this  per  ae  imposes  a 
duty,  it  follows  that,  on  the  other 
hand,  there  exists  a  right  to  compel 
the  unwilling  to  a  performance  of 
such  duty,  that  is  to  say,  the  com- 
munity or  those  who  have  been 
appointed  on  its  behalf  to  execute 
the  laws  have  power  to  compel  every 
member  of  the  community,  if  need 
be,  to  declare  the  truth  according  as 
it  19  known  to  his  conscience.  To 
this  end  several  means  have  been 
introduced,  and  among  others  the 
often  misused  rdck,  which,  on  ac- 
count of  its  injurious  effect,  is  already 
much  less  resorted  to  in  our  en- 
lightened age,  and  has  been  so 
modified  with  us  that  no  evil  is 
hardly  to  be  expected  from  it.  See 
Mr.  Calkoen,  Verhand»  over  het  voor- 
komen  en  Btraffen  der  MUdaden^  pag. 
277.  But  the  question  put  by  our 
Author,  viz.,  What  is  to  be  done  if 
the  accused  endui-es  the  pains  of 
torture  without  confessing  P  seems 


to  me  to  weaken  very  much  the 
utility  of  the  exercise  of  torture. 
Beccaria  very  rightly  observes,  iraite 
des  ddits  et  des  peines^  pag,  48.  **  de 
deux  honimes  egalemeni  infwcents  ou 
coupables,  le  robuste  ct  le  courageux 
»era  ahsous,  le  foible  et  le  timide  am- 
damiie.^*  ''  La  restiUat  de  la  question 
est  done  un  affaire  de  calcul  et  de 
temperameyU"  The  opinions  which 
the  author  has  collected  on  this 
question  are  of  little  consequence, 
for  if  the  person  who  has  been  tor- 
tured is  to  be  discharged  there  could 
certainly  not  have  been  sufficient 
evidence  of  the  commission  of  crime 
in  order  to  resort  to  torture;  and 
inasmuch  as  he  can  and  must  be 
punished  upon  the  ground  of  the 
evidence,  the  rack  has  been  need- 
lessly and  improperly  applied.  But 
as  torture  is  used  by  us  simply  ex 
superabundanti  for  the  greater  satis- 
£Eiction  of  the  judge  and  to  do  jostioe 
upon  the  confession  according  to 
constitutional  law,  the  question  put 
in  the  text  is  best  answered  thus: 
**That  then  all  further  proceedings 
are  to  be  stayed  and  the  person 
tortured  perpetually  confined,"  which 
benefit  (says   Mr,  Calkoen  m  the 
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With  some  he  is  entirely  acquitted  and  released'  from  the 
instance.  This  is  the  opinion  of  Hyppoh  de  Marsil.  sing.  262. 
(k  muiti  ibi  ah  eo  d'  d  Farinac.  prax,  crimin.  quaest,  40,  n.  7. 
aUegati.  Papon,  lib,  24.  tit,  9.  arrest.  1.  Argentr.  ad  consii^tud. 
Britan.  art.  41.  num.  4.  Which  is  adopted  in  the  Court  of 
Utrecht,  tit  de  Process,  crim.  art,  20.  Costuym  of  Utrecht,  rub, 
87.  art,  9*  and  the  Statutes  of  Bhineland,  art,  1,  provide  that  no 
one  shall  be  condemned  to  death  unless  he  has  confessed  the  crimei 
although  it  be  clearly  proved  by  witnesses  and  other  indicia. 

Others  condemn  him  notwithstanding,  for  instance  Gomes 
resolut.  torn.  S,  c,  18.  n.  20.  d  plarimi  quos  citat,  Farinac,  in 
pra<:t,  crim,  quaest,  40.  num,  7.  which  is  followed  by  the  Parlia- 
ment of  Paris,  according  to  the  testimony  of  Papon,  lib.  24.  tit.  9. 
arrest,  1,  in  Jin,  See  also  Fab.  in  Cod,  tit,  21.  lib,  9.  dejin,  9.  di 
ibid,  in  notis,  num,  2.  d  dejinit,  12.  num.  8.  in  not,  Chassan  ad 
Consuetud.  Burgnnd,  rubr,  1.  §  6.  n,  98.  d  Argentr,  ad  Consuetud, 
Brit,  tit,  1,  art,  41.  num,  4. 

Others  again  hold  that  he  is  neither  to  be  acquitted  nor 
condemned,  but  to  be  released  under  security  or  bail  to  appear 
again  in  law  at  all  times.  Uti  refert  Gomes  torn,  8.  cap,  13. 
num,  20.  Sc  Faber  in  stio  codice  lib,  9.  tit,  21.  deJin,  9.  d  ibi  not, 
num,  1.  d  defin,  IB,  Which  is  indeed  reasonable  and  fair  if  the 
torture  has  been  applied  upon  strong  presumption  and  suspicion 
alone  against  the  accused. 

But  upon  the  whole  and  in  general  the  opinion  of  those,  who 
either  entirely  acquit  him,  or  condemn  him  to  a  lighter  and 
extraordinary  punishment,  according  to  the  circumstances  of  the 
case  and  sufficiency  of  the  proofs,  seems  the  more  reasonable. 
This  is  the  view  taken  by  Ludovic  Bom.  in  I,  1,  ^  si  quis  in  villa 
D,  ad  St,  Syllanian.  Fachin.  controv.  lib.  9.  cap.  6.  Anthon. 
Math.  tit.  de  qiuiestion.  cap,  8.  num,  22.  Glar.  §  Jin,  quaest.  64. 
vers.  iUata  reo,  num.  88.  Grammat.  cons.  12.  num.  ult.  in  Jin, 
Ant.  Faber.  Cod,  lib.  9.  tit,  21.  dejiri,  25.  Farinac.  prax,  criminal, 
quaest.  40.  num,  11.  12.  18.  et  seqq. 


Verhandding  above  cited,  p.  292)  is  tion  of  our  judges,  that  none  but 

not  to  be  extended  to  any  infkmous  infamous  criminals  will  be  put  to 

offenders,  against  whom  the   pro-  the  torture  by  them,  the  said  writer 

ceedings  are  to  be  prosecuted  in  the  will  pardon  me  when  I  consider  this 

usoal  way.    But  as  I  have  every  qualification  as  an  insult  to  our  legal 

trust  in  the  great  wisdom  and  cau-  procedure* 
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It  has  been  lield  by  the  Court  of  Friesland  that  a  tortured 
person,  in  a  case  which  is  clear  without  it,  must  be  punished 
with  the  ordinary  and  common  punishment.  Joan  a  Sande.  Ub.  5. 
tit.  9.  de/in,  14.  An<Lby  the  Court  of  HoUand  it  was  held,  anno 
1521,  that  where  the  act  has  been  admitted  by  the  accused  while 
undergoing  torture,  and  again  denied  by  him  when  released  from 
torture,  such  admission  having  been  made  simply  to  escape 
further  torture,  he  cannot  again  be  put  to  torture ;  but  as  the 
proofs  were  of  themselves  clear  and  sufficient,  the  accused  was 
nevertheless  in  the  same  case  convicted,  arg.  L  16.  Cod.  de  poen. 
dt  I.  ult.  Cod.  de  prohat.  See  Neostad.  d^ci^.  cur.  Holland.  47. 
Subsequently  in  the  year  1583  it  was  provided,  that  if  an  offender 
out  of  obstinacy  endures  the  pain  of  the  rack,  he  must  nevertheless 
be  convicted  if  the  proofs  are  of  themselves  clear  and  sufficient. 
Boss.  prax.  crim.  de  convict,  num.  2.  et  seq.  Gomes,  resolut. 
torn.  3.  cap.  13.  num.  20.  Fab.  Cod.  lib.  9.  tit.  21.  dejin.  15. 
Christin.  vol.  4.  decis.  109.  num.  6.  Joan  a  Sande.  d.  lib.  5. 
Ht.  9.  defin.  14.  Otherwise  the  confession  made  during  torture 
is  not  considered  conclusive,  unless  the  person  tortured,  for  some 
time  afterwards,  at  least  twenty-four  hours  after  he  has  been 
released  from  torture  and  iron  bands,  adheres  to  his  confession. 
See  Damhoud.  prax.  crim.  cap.  39.  num.  7.  Gomes,  resolut. 
torn.  8.  cap.  13.  7ium.  24.  Hyppolit.  de  Marsil.  ad  I.  I,  ^  Divus 
Serverus.  17.  D.  de  quaest.  num.  4.  5.  Costuym  of  Antwerp,  tit, 
13.  art.  nit.* 


*  [The  Torture  was  subsequently 
abolished  in  Holland.  Cf.  van  der 
Linden,  Henry's  Translation,  p,  533. 
The  English  law  never  recognized 
the  use  of  torture  as  legal,  yet  there 
were  many  instances  of  its  employ- 
ment under  the  Plantagenets,  Tudors, 
and  Stuarts.  The  rack  in  the  Tower 
of  London  is  said  to  have  been  intro- 
duced by  the  Duke  of  Exeter  in  the 
reign  of  Henry  VL,  and  was  fami- 
liarly known  as  the  Duke  of  Exetei-'s 
daughter.  The  rack  (says  Hallam)  sel- 
dom stood  idle  for  all  the  latter  part 
of  EUzabeth's  reign .  Under  James  I. 
torture  was  used  against  those  thought 
to  be  implicated  in  the  Gunpowder 
Plot.  But  when  Charles  1.  was 
desirous  that  the    assassin   of   the 


Duke  of  Buckingham  should  be  pat 
to  the  rack  in  order  to  discover  his 
accomplices,  the  judges  unanimously 
declared,  that  the  law  of  England 
did  not  permit  the  use  of  torture. 
Yid.  Hallam,  Hist,  of  England,  rd. 
1.  jp.  148  and  vol.  2.  p.  8  and  in 
notes,  8th  edn.  A  confession  by  aa 
accused  person,  unless  fi-eely  and 
voluntarily  made  without  threat  of 
punishment  or  hope  of  favour  or 
pardon,  will  not  be  receivable  in 
evidence.  Nor  is  any  judicial  inter- 
rop[ation  of  the  prisoner  permitted. 
The  practice  throughout  South  Africa 
is  in  these  respocts  entirely  in  accord 
with  English  Law.  Beg,  vs.  WittelKn/, 
Buch.  Bep.  1873,  p.  67;  Beg,  vs, 
Saul,  Kotze's  Bep,  32.— Tr.] 
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OP   PUNISHMENTS   AND    FINES. 


Sect. 

1.  A  fine  defined. 

2.  Panishment  defined. 

3.  Whether  and  when  confiscation 

of  property  takes  place. 


Sect. 
4.  Of  the  towns  to  which  charters 
have  heen  granted  to  buy  oS, 
confiscation. 


Criminal  sentences  give  rise  to  fine  or  punishment. 
-  §  1.  Fine  (a)  is  a  punishment  consisting  in  money. 

§  2.  Punishment  is  bodily  pain  caused  to  the  guilty  person  in 
satisfaction  and  compensation  of  the  offence  (b). 

It  is  either  capital,  if  the  sentence  contains  the  clause  that 
death  shall  follow.  /.  2.  D.  de  poenis ;  or  non-capital,  as  perpetual 
imprisonment,  banishment,  whipping,  branding  and  the  like. 
'  l.  28.  D.  eod,  to  be  inflicted  according  to  the  cii'cumstances  of 
the  case,  time,  place  and  person.  See  Zypae.  notit.  jur.  Belg. 
tit,  de  poenis.  Gudelin.  de  jure  Noviss.  lib.  S.  cap.  15.  vers,  illud 
circa.     Damhoud.  prajc.  crim.  cap.  55.  num.  4.  5. 

§  S.  Capital  punishment  is,  according  to  the  wi*itten  laws, 
generally  followed  by  confiscation  of  property .  I.  1.  &  tot.  tit.  D. 
(k  Cod.  de  bon.  damnat.  But  with  us,  and  in  tlie  neighbouring 
countries,  this  ddes  not  take  place  unless  the  same  has  been 
specially  expressed  in  the  sentence  (c). 


(a)  This  term  fine  (boete)  is  fully 
described  by  Mr.  Boey,  Wocfrdentolk 
in  verho  amende,  pay,  m.  45.  ds  in 
verb,  hoete. 

(h)  The  object  of  panishment  has 
elsewhere  been  mentioned  by  me. 
See  further  Hugo  Grotius,  /.  B.  ac  P. 
lib,  2.  cap,  20.  §  I .  Boey ,  in  verbo  giraffe 
en  de  Verb,  over  lyfsiraffelyht  miadaden 


1.  verb,  §  2.  An  offender  after  sen- 
tence dying  in  prison,  the  punish- 
ment will  take  effect  after  death, 
unless  it  be  decided  to  deliver  up  tho 
body  to  the  college  of  anatomy.  See 
the  verb,  cited,  §  20.  et  seq. 

(r)  Add  to  this  what  is  handed 
down  by  Boel  iu  his  note  to  Loen. 
pay.  f}).  229.  et  seq.  and  the  writers 
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Which  forfeiture,  if  expressed  in  the  sentence,  may  be  bought 
off  by  the  inhabitants  of  most  of  the  towns  of  Holland,  with  a 
certain  trifling  penny,  either  of  one  in  the  hundred,  or  one  in 
eighty,  sixty,  fifty,  twenty  and  less,  according  to  the  tenor  of  the 
grant  and  Privilege  of  each ;  which  (privileges)  were  formerly 
conceded  by  the  Counts  of  Holland  to  several  towns  and  villages 
in  particular,  and  to  the  whole  country  in  general. 

This  buying  off  takes  place  in  all  crimes  without  distinction ; 
even  in  crimen  laesae  majestatis,  except  in  those  places  whose 
chai'ters  express  the  contrary.  See  Consult.  &  Advys.  vol,  3. 
{Avisterdam)  cons,  187,  d  vol.  2.  cons,  10.  By  some  are  also 
excluded  from  this  right  to  buy  off  those  who,  feeling  themselves 
guilty  of  any  crime,  have  purposely  committed  suicide,  as  will  be 
seen  from  the  following  Charters  and  Privileges  (which  have  very 
carefully  been  collected,  together  with  others,  by  Johan  van 
Heemskerk  in  his  Batavian  Arcadia,  p.  388,  et  seq.)  and  which  I 
will  here  mention,  adding  what  I  have  been  able  to  ascertain 
concerning  tl^em. 

§  4.  The  town  of  Dordrecht  could  never  exhibit  any  evidence 
under  seal  that  it  was  entitle(f  to  this  privilege ;  but  it  avails 
itself  of  this  benefit,  viz.  that  according  to  the  privileges  granted 


there  cited.  But,  at  the  present  day, 
confiscation  of  property  does  not 
obtain  in  Holland,  not  even  on  ac- 
count of  crimen  laesae  majestatis; 
which,  granted  to  the  nobles  by  the 
privilege  of  9  January  1593,  was 
nevertheless  not  observed,  as  appears 
from  the  sad  examples  to  be  found 
in  the  history  of  our  country.  The 
Salutary  Resolution  of  Their  High 
Mightinesses  (the  States  of  Holhmd) 
of  1  May,  1735,  is  worthy  of  notice. 
**  That  from  henceforth  no  confisca- 
tion of  property,  in  whole  or  in  part, 
shall  be  decreed  by  the  courts  of 
justice,  or  any  tribunals  within  this 
Province,  for  whatever  reason  or 
o£fence  it  may  be,  great  or  small, 
nothing  excepted,  not  even  the  ciimen 
perduellionis  or  laesae  majestatis,^*  See 
Gr.  Plcbk,  vol.  vii.  p.  844.  This 
resolution  could  not  fail  to  serve  as 
a  praiseworthy  example  to  all  States 


and  Governments,  and  hence  ulti- 
mately in  the  year  1778  the  States 
General  passed  a  similar  Statute  on 
behalf  of  the  country  in  general  and 
its  Colonies  both  in  the  East  and 
West  Indies,  coming  under  the  ma- 
nagement and  within  the  limits  of 
the  Charters  of  the  East  and  West 
India  Companies  of  this  State,  as 
well  as  the  colonies  of  Surinam  and 
Berbice.  A  similar  enactment  was 
made  in  Gelderland.  See  Netherlard 
Yearbooks  of  the  year  1778,  1.  pag, 
311.  A  797.  &  2;  pag,  805.  et  seq, 

[The  Placaat  of  10  Aug.  1778.  by 
the  States  General  of  the  Netherlands 
above  referred  to,  was  duly  published 
at  the  Cape  of  Good  Hope,  in  the 
Castle  of  Good  Hope,  23  April,  1779. 
It  is  therefore  portion  of  the  criminal 
Law  of  South  Africa.  See  also  Lftws 
of  TransvcuU,  Proclamation,  4  Jfay, 
1864.— Tr.] 
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on  this  subject  to  the  villages  of  the  southern  part  of  Holland 
(which  Dordrecht  conceives  itself  to  be  at  full  liberty  to  follow 
in  every  respect),  in  case  of  a  mere  homicide  committed  by  a 
citizen  of  any  such  town,  without  design,  treason,  or  previous 
assault,  within  the  city  of  Dordrecht,  orUbe  court  of  the  southern 
part  of  Holland  (so  far  as  the  said  citizen  was  not  apprehended 
and  the  relations  of  the  person  slain  were  reconciled),  the  bailiff 
of  the  county  is  declared  bound  to  grant  him  permission  to  leave 
the  country,  provided  he  pay  fifteen  pounds  for  the  homicide, 
and  sixteen  pounds  for  the  permission  to  leave  the  country. 
Octroy  (Orant)  of  the  Emperor  Charles  V.  to  the  inhabitants  of 
Dordrecht,  Sept.  4,  1520,  art.  4.  See  also  the  Handvesten  in 
Zuid  Holland,  p,  248.  and  p.  122  of  the  new  edition,  printed  in 
the  year  1654  (d). 

By  a  charter  granted  by  Duke  Albert  of  Bavaria,  June  IGth, 
1894,  the  inhabitants  of  Haarlem  obtained  the  privilege  that 
none  of  their  citizens  shall  in  anywise  forfeit  to  the  lord  more 
than  his  body  and  sixty  pounds  out  of  his  property,  except  }n 
case  of  homicide  committed  within  the  said  town ;  for  which  he 
will  forfeit  his  body,  and  eighty  pounds  out  of  his  property,  and 
no  more :  but  if  he  be  convicted  according  to  law,  and  banished 
for  the  homicide,  all  his  property  beyond  the  said  eighty  pounds 
will  be  free,  and  follow  him  wherever  he  goes. 

Liberties  similar  to  those  granted  to  Haarlem,  were  also 
granted  to  the  citizens  of  Delft  by  a  charter  of  Duke  Albert, 
July  6,  1898,  except  that  the  charter  of  Delft  speaks  of  homicide 
committed  within  the  said  city  or  the  liberty  thereof. 

Leyden  obtained  by  a  charter  of  Duke  John  of  Brabant  on  the 
20th  April,  1418,  that  no  citizen  on  account  of  any  forfeiture, 
howsoever  it  may  be  incurred,  may  forfeit  to  the  Count  and  his 
county  more  than  his  body  and  sixty  pounds ;  such  pounds  as 
the  Count  would  at  that  time  take  on  account  of  his  fines  in 
Rhineland.  To  the  city  of  Amsterdam  various  privileges  were 
granted  in  this  respect  at  different  times ;  viz. : 

First,  by  a  charter  of  Count  William  of  Henegouwen,  on  the 
19th  December,  1840,  that  whosoever  of  the  citizens  shall  kill  a 
man  and  be  apprehended  on  that  account,  he  shall  foifeit  his 

[d)  Add.  Heetnskerk.  Baiavtan  Arcadia,  pag.  412.  d  seq* 
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life,  if  he  be  condemned  according  to  law ;  and  from  his  property 
he  shall  forfeit  to  the  lord  no  more  than  twenty  Dutch  Founds, 
and  if  he  leaves  the  country  and  is  banished,  the  lord  shall 
likewise  have  no  more  from  his  property  than  twenty  Dutch 
pounds. 

Secondly,  The  charter  of  the  Empress  Margaret,  given  on 
Monday  after  Ascension-day  in  1346,  provides,  that  whoever  of 
the  citizens  cominits  homicide  out  of  that  citv,  when  he  is 
reconciled  to  the  relations  of  the  person  slain,  he  shall  be 
indebted  to  the  lord  only  in  a  penalty  of  ten  pounds,  and  ten 
pounds  for  permission  to  leave  the  country. 

Thirdly,  The  charter  of  Duke  William  of  Bavaria,  granted  on 
the  13th  May,  1355,  contains,  that  whoever  of  the  citizens  loses 
his  life  by  due  course  of  law,  he  may  forfeit  to  the  Count  no 
more  than  half  of  his  own  property,  and  that  the  other  half 
should  go  to  his  wife,  his  lawful  children,  or  his  legal  heirs. 

Lastly,  The  charters  of  Duke  William  of  Bavaria,  the  son  of 
William,  given  on  the  20th  March,  1404,  provided  that  none  of 
the  citizens  may  forfeit  to  the  lord  in  any  matters  or  penalties 
more  than  his  life  and  one  hundred  pounds  of  his  property. 
[Concerning  the  different  opinions  entertained^  by  the  lawyers 
relative  to  the  explanation  of  the  above  privilege  with  respect  to 
the  words  **  life  "  and  "  one  hundred  pounds,"  see  the  Amster- 
dam's Poo)ier  Regt  (or  Citizen-right  of  Amsterdam)  of  Mr.  Tobias 
Boel  de  Jonge,  doctor  of  law,  in  which  everything  is  recorded 
which  can  be  thought  of  and  said  for  and  against  that  privi- 
lege.] {('). 

Gouda  has  obtained  by  a  charter  of  Duke  William  of  Bm'gundy, 
dated  Sept.  28,  1451,  that  whoever  of  its  citizens,  by  accident  or 
in  the  heat  of  passion,  kills  any  person,  he  shall  forfeit  to  the 
lord  his  life,  and  a  fine  of  sixty  pounds  of  his  property  and  no 
more. 

By  a  charter  of  Duke  William  of  Bavaria  on  the  13th  May, 
1355,  Rotterdam  obtained  the  privilege  that  whoever  of  the 
citizens  forfeits  his  life  by  due  course  of  law,  may  forfeit  no  more 
to  the  lord  than  the  half  of  his  own  property,  and  that  the  other 


(e)  It  is  not  necessary  at  the  pre-     views.     See  my  note  to  this  chapter, 
Bent    day  to   discuss   the    different     n.  (c). 
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half  should  go  to  his  wife,  or  his  lawful  children  or  heirs ;  and  it 
was  further  granted  on  the  13th  February,  1580,  by  the  States 
of  Holland,  in  the  name  of  King  Philip  (then  at  Utrecht),  that 
the  citizens  of  liotterdam,  committing  any  homicide,  should 
forfeit  no  more  of  their  property  than  eighty  pounds,  of  forty 
great  each,  Flemish  money*  . 

To  Schiedam  was  granted,  first  by  the  Empress  Margai*et  in 
the  year  1340,  that  whoever  of  the  citizens  commits  a  homicide, 
shall  forfeit  no  more  than  his  life  and  half  of  his  real  property ; 
and  that  the  other  half  of  his  property  should  be  kept  by  his 
wife  and  his  lawful  children,  or  by  his  legal  heirs ;  and  if  he  be 
reconciled  to  the  relatives  of  the 'dead  person,  he  shall  be 
indebted  to  the  lord  only  in  a  fine  of  ten  pounds,  and  ten  pounds 
for  permission  to  leave  tlie  country ;  but  a  minor  child  of  a 
citizen  of  the  said  city  may  forfeit  no  more  than  his  life,  and  ten 
pounds  out  of  his  father's  and  mother's  property,  if  they  them- 
selves be  alive.  And  afterwards  by  a  charter  of  Duke  William 
of  Bavaria,  given  on  the  27th  August,  1412,  it  wns  granted  that 
whoever  of  the  citizens  commits  a  homicide  within  the  territories  of 
Holland,  shall  forfeit  his  life  and  eighty  pounds  of  his  property. 

To  Schoonhoven,  by  a  charter  of  the  lord  Jan  van  Bloys,  lord 
of  Schoonhoven  and  Gouda,  granted  on  St.  Barbara's  day  in  the 
year  1536,  no  citizen  there,  being  lawfully  married,  may  forfeit 
more  to  the  lord  than  one  half  of  his  property,  the  other  half 
remaining  for  his  wife ;  and  further  that  no  citizen's  children, 
while  they  are  maintained  by  their  father  and  mother,  may 
forfeit  more  than  ten  Dutch  pounds  to  the  lord  out  of  their 
parents'  property. 

Briel  obtained  by  a  charter  of  Duke  John  of  Bavaria,  Lord  of 
Voom,  on  the  28th  November,  1407,  that  no  citizen  of  the  said 
town  may  forfeit  more  to  the  lord  in  any  wise,  but  his  life,  and 
fifty  Dutch  pounds  of  his  property. 

Alkmar  obtained  by  a  charter  of  Du}{:e  William  of  Bavaiia, 
May  1st,  1316,  that  whoever  of  the  citizens  forfeits  his  life  by 
due  coiu^e  of  law,  may  forfeit  no  more  to  the  lord  than  half  of 
his  real  property ;  and  that  the  other  half  shall  remain  for  his 
wife  or  his  lawful  children  or  heirs.  Hoom  and  Enkhuysen 
obtained,  by  a  charter  of  the  said  Duke  William  of  Bavaria^  on 
St.  Martin's  day  in  the  summer  of  1366,  and  Edam,  on  St. 
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Elizabeth's  day  in  1S57 ;  Monikendam,  on  St.  Clemait's  diy  z 
1356 ;  and  Medenblik,  on  the  4th  September,  1355,  one  vd  'Hii 
same  liberty  as  Alkmar.    And  to   the  inhabitants  of  Eootl  i 
was  in  addition  granted  by  a  charter   of  Philip  Duke  of  Aqstj. 
on  the  2nd  of  Angust,  1504,  that  if  any  of  the  citizens,  bebs  i 
good  and  peaceable  man,  in  defence    of  his  life  upon  t  gr^it 
injury,  commits  homicide,  that  the  property  of  snch  dtii^:: 
such  a  case  shall  be  free  and  not  be  forfeited  to  the  lord;  ?r* 
vided  he  pays  for  it  one  portable  load   of  sixty  pounds,  e&.4i  :i 
forty  great  Flemish  money. 

Woerden  obtained  a  charter  from  Duke  Albert  of  Bavaria  -s 
St.  Pontian's  day,  1401,  thict  a  citizen,  who  commits  homirii^ 
there,  shall  forfeit  his  life  to  the  Count,  and  not  his  propeitj. 

Woudreghem  and  the  territory  of  Altena  obtained,  by  a 
charter  of  Jacob  Count  of  Hoom,  Lord  of  Altena  and  Woncire:- 
hem,  on  the  18th  December,  1476,  that  in  case  any  man  i: 
woman  forfeit  his  or  her  life  or  property,  if  they  live  in  a  hn 
state  of  matrimony,  or  if  any  of  them  has  lawihl  children,  tur 
then  in  such  a  case  no  more  shall  be  forfeited  to  the  lord  tbn 
half  the  property;  and  that  the  other  half  should  go  to  thr 
husband  or  wife,  who  forfeited  nothing,  or  to  the  childneu,  pr> 
vided  that  all  lawful  debts  be  first  paid  ont  of  the  genenl 
estate. 

Heusden  has  obtained  by  a  charter  of  Albert  of  BaTarii 
granted  at  the  Hague  on  the  27th  May,  1480,  that  no  man 
residing  in  the  towns  or  country  of  Heusden,  having  a  wifr  iv 
married  child,  or  several  maiTied  children,  may  on  account  of  any 
penalties  or  fines  (in  whatever  measure  they  may  be  XDenired 
forfeit  more  to  the  lord  than  his  life,  and  the  half  of  such  proper^ 
as  he  and  his  wife  or  his  married  children  possessed  together;  bn^ 
in  case  he  possesses  no  property  in  community  with  them,  that 
then  he  shall  forfeit  to  the  Count  all  his  propertj'. 

Naarden,  Weesop,  and  Muyden,  have  the  same  liberties  in  tii« 
respect  as  the  citizens  of  Goyland  and  Amstelland,  which  are 
stated  further  on  in  this  chapter. 

Vlaardinge  obtained  by  a  charter  of  the  Empress  Margaret,  on 
Monday  before  Pentecost,  in  1846,  that  whoever  of  its  cito^ 
commits  a  homicide  and  is  reconciled  with  the  relations  of  the 
dead  person,  he  shall  be  indebted  to  the  Count  no  more  than  i 
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fine  of  ten  pounds^  and  ten  pounds  for  permission  to  leave  the 
country. 

The  inhabitants  of  Zirxzee  obtained  a  privilege  from  Duke 
William  of  Bavaria,  on  St.  John's  day,  in  the  summer  of  1312 
(which  was  renewed  by  the  Emperor  Chaiies  V.  on  the  4th  July, 
1515),  that  the  citizens  may  lose  no  more  of  their  property  than 
sixty  pounds  parqfiis  to  the  lord,  and  ten  pounds  for  the  city, 
whatever  offences  they  may  commit  in  any  criminal  or  civil  cases, 
and  whether  they  forfeit  their  lives  or  not. 

Hardinxvelt,  a  village  in  South  Holland,  has  obtained  by  charter 
of  the  Lord  Arend  van  Gent  in  the  year  1412,  that  in  whatever 
manner  a  man  commits  a  homicide  or  any  other  offence,  he 
may  forfeit  no  more  than  his  life  and  seven  English  nobles. 

Papendregt,  Yinkenland,  and  Matena,  also  villages  in  the  South 
of  Holland,  have  obtained  by  a  charter  of  the  Lord  Reynout  van 
Brederode  in  the  year  1387,  that  none  of  the  good  people  there 
may  forfeit  more  to  the  lord  than  his  life  and  ten  pounds,  what- 
ever crime  he  may  have  committed ;  and  that  whenever  anyone 
forfeits  his  life  and  quits  the  country,  he  shall  nevertheless 
forfeit  no  more  than  the  said  ten  pounds,  and  shall  be  at  liberty 
freely  to  enjoy  the  remainder  of  his  property. 

The  villages  of  Vroon,  Koedyk,  Ouddorp,  and  Otterleek  have 
the  same  right  of  citizenship  and  liberties  as  the  town  of  Alkmar, 
which  have  already  been  stated  supra. 

The  countries,  which  were  favoured  with  such  privileges  on 
behalf  of  all  their  inhabitants  in  general,  are  South  Holland, 
Holland,  Kenmerland,  Yoom,  Amstelland,  Goyland,  and 
Waterland. 

The  Southern  part  of  Holland  consists  of  those  portions  oi 
country,  which  are  under  the  jurisdiction  of  the  court  and  high 
tribunal  of  South  Holland  ;  (viz.  the  countries  and  villages 
belonging  to  the  towns  of  Dordrecht,  Gorcum,  Worcum,  Schoon- 
hoven,  Heusden,  and  Geervlied  in  the  country  of  Putten)  which 
obtained  by  a  charter  of  Count  Jan  van  Henegouwen,  in  the  year 
1308,  that  whoever  commits  a  homicide  within  the  jurisdiction 
of  the  Court  of  South  Holland,  should  have  permission  from  the 
lord  to  quit  the  country  for  ten  Dutch  pounds,  and  should  forfeit 
no  more  than  that  sum  for  the  homicide ;  and  upon  paying  the 
said  twenty  pounds  the  offender  shall  be  at  liberty  to  enter  upon 
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and  possess  again  all  his  premises  and  piroperiy  belong  t:»!— 
at  the  time  he  committed  the  homicide  ;   which  was  confirse^rr 
the  Empress  Margaret  on  the  10th  May,  1346  ;  and  it  vts  ivV  i 
thereto,  that  those  of  Holland,  as  well  noble  as  common  h^il^L 
resided  out  of  the  free  towns  and  free    manors,  either  mm  a 
woman,  having  lawful  children,  may  forfeit  no  more  to  the  kr: 
than  their  lives  and  the  half  of  their  own  property,  and  tkat  \i£ 
other  half  should  remain  for  their  lawful  children ;  and  liker^. 
that  no  one  may  forfeit  tlie  property  of  another,  bnt  that  e^trjiy: 
should  forfeit  only  his  own  property,  unless  it  be  a  man  s  aa.  [V:: 
child,  who  being  of  age,  and  not  provided  for  according  to  k^  - 
the  South  of  Holland,  will  forfeit  ten  pounds  to  the  manor  tct  : 
the  property  of  his  father  and  mother  and  no  more. 

The  inhabitants  of  North  Holland,  including  the  dikereere-  - 
Bhineland,  Delftland,  Schiedam,  and  Woerden,   with  the  toTLf 
of  Delft,  Leyden,  Gouda,    Eotterdam,    Schiedam,     Oudewi'c- 
Woerden,  Vlaardinge,  and  the  Hague,  likewise  obtained  a  cLlT': 
from  the  said  Empress  Margaret,  on  the  Sunday  after  Ascent: " 
day,  in  the  year  1846,  that  whoever  of  tlie  good  people,  re>idr;: 
in  the  countries  of  the  northern  part  of  Holland,  without  distk:- 
tion  (excepting  only  those  who  in  the  said  countrj'  have  the  ^^' 
right  of  jurisdiction  within  their  own  ft^ee  domains)  commits  a 
homicide,  shall  forfeit  to  the  lord  no  more  than  his  hfe,  and  u-' 
half  of  his  own  property ;  and  that  the  other  half  should  reBi^^ 
for  his  wife  and  children,  or  his  lawful  heirs ;  and  that  his  feudd 
land  which  concerns  the  country,  shall  follow  him ;    and  thit 
whenever  an3"one  makes  amends  for  a  homicide,  he  shall  he^ 
liberty  freely  to  enter  upon  all  his  property,  both  his  own  ac3 
his  feudal  lands,  in  the  same  manner  as  he  possessed  them  wbec 
he  committed  the  homicide  (excepting  when  he  shall  be  punisbrl 
by  fine  or  fire) ;  and  he  shall  give  the  lord  a  fine  of  ten  pounds,  asJ 
for  permission  to  quit   the   country,  ten  pounds ;  and  farther, 
whoever  forfeits  his  life  lawfully  in  any  other  case  but  homicide, 
his  wife  or  children  or  lawful  heirs  should  then  also  keep  tbe 
half  of  his  own  property,  and  the  whole  of  his  feudal  property  in 
the  same  manner  .as  in  the  case  of  homicide ;  and  no  minor  (Mi 
may  forfeit  more  than  ten  pounds  out  of  the  property  of  his 
father  and  mother. 

Kenmer land,  in  which  are  also  included  the  town  of  HaadeQ 
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and  many  important  villages  and  their  Hamlets,  has  also  obtained 
from  the  Empress  Margaret,  by  a  charter,  on  Friday  after  the  holy 
Ascension  day  in  the  year  1346,  that  whoever  of  the  inhabitants 
forfeits  his  life  lawfully,  may  forfeit  to  the  lord  no  more  than 
his  life  and  the  half  of  his  own  property ;  and  that  the  other  half 
should  remain  for  his  wife  and  children  or  his  lawful  heirs ;  and 
that  his  feudal  land,  which  he  holds  from  the  Count,  should  freely 
follow  him  in  all  crimes,  so  far  as  he  renders  to  the  lord,  from 
whom  he  holds  it,  what  a  vassal  is  bound  to  do  to  his  lord  without 
fraud  ;  and  all  feudal  property,  which  is  not  held  from  the  Count, 
will  be  and  remain  in  all  rights  as  it  came  from  antient  times  ; 
and  whenever  anyone  commits  a  homicide  and  makes  amends  for 
the  same,  he  shall  be  bound  to  pay  ten  pounds  for  permission  to 
quit  the  country ;  and  thereupon  be  shall  take  possession  of  his 
property  which  he  had  when  the  homicide  was  committed,  unless 
he  had  been  punished  for  it  by  fine  and  fire  ;  and  his  feudal  pro- 
perty will  follow  him  as  aforesaid  ;  and  moreover,  that  no  minor 
child  may  forfeit  more  than  ten  pounds  out  of  the  property  of  his 
father  and  mother. 

The  inhabitants  of  the  countiy  of  Voorn  have  obtained,  by  a 
charter  of  Philip,  Duke  of  Austria,  in  December,  1494,  that  for 
no  offence  whatever  shall  they  forfeit  more  than  their  lives  and 
one  hundred  pounds,  each  forty  great  Flemish  money,  to  wit, 
eighty  pounds  for  the  forfeiture  and  twenty  pounds  for  permission 
to  quit  the  country ;  excepting  for  murder,  murder  and  arson, 
rape,  highway  robbery,  sacrilege,  desperation,  monopoly,  rebellion 
against  the  lord,  and  homicide  with  premeditated  design. 

Those  of  Amstelland  and  Gk)yland,  as  well  within  the  towns  as 
without  them,  obtained  by  charter  of  Albert  of  Bavaria,  on 
Sunday  after  St.  Gregory,  1887,  that  whoever  kills  a  man  in  the 
said  country,  and  is  lawfully  convicted  thereof,  shall  be  free  ui)on 
the  payment  of  one  hundred  pounds  out  of  his  property  to  the 
lord ;  but  if  the  accusation  upon  oath  be  against  more  than  one 
man,  each  of  the  persons  accused  will  in  that  case  forfeit  to  the 
lord  out  of  his  property  sixty  pounds ;  and,  for  that  purpose,  shall 
make  amends  for  the  homicide  to  the  relations  of  the  dead  person, 
accordin'g  to  the  direction  of  the  court  of  justice,  or  remain  in  the 
.  country  without  peace ;  but  if  the  offender  be  apprehended  fresh 
in  the  act,  and  be  convicted  of  homicide,  according  to  law,  justice 
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shall  be  done  upon  his  body,  and  neither  the  lord  nor  vl^'- 
ebe  shall  have  anything  thereof;  and  further  that  no  dibi 
may  forfeit  the  property  of  their  parents,   during  the  lifetiiM  : 
their  parents;  and  lastly,  that  no  one  may  forfeit  in  the  stli 
country  more  than  the  half  of  his  property,  and  that  the  >j±*t: 
half  should  go  to  his  wife  and  children,  or  lawfiil  heirs. 

Those  of  Waterland  obtained  by  a  charter  of  the  Lord  Jsn  ^*i 
Persyn,  on  the  evening  of  Ladyda}',  1273,  that  for  ahomiiiU 
they  should  forfeit  to  the  lord  no  more  than  ten  pounds. 

The  preceding  is  a  short  statement  of  the  cities  and  pLcri 
which  have  obtained  their  peculiar  privileges  herein  by  chsiicn 
granted  to  them,  besides  which  there  are  very  few  if  any  oth-:: 
places  that  have  obtained  like  privilege& 

But  with  respect  to  the  Hague,  to  which  place  no  spenil 
privilege  was  granted,  it  is  to  be  remarked,  that  the  charter  of  tie 
Empress  Margaret,  given  in  the  year  1346  (by  which  the  privi]e/'5 
above  stated  were  granted  to  all  the  territories  of  the  NortLem 
part  of  Holland),  speaks  of  all  good  people  residing  withizz  tji: 
tenitory  of  North  Holland  without  distinction,  excepting  only 
those  who  in  the  said  territory  have  free  right  of  jurisdictfin 
within  their  said  dominions  ;  whence  it  may  be  justly  concludei 
that  the  inhabitants  of  the  Hague  (as  that   place   is    sitnatci 
within  the  said  territory,  and  as  the  treasurer  of  the  noTtheni 
part  of  Holland  keeps  his  domicile  there)  cannot  be  excluded  ine 
the  said  freedom. 

The  noblemen  in  Holland  obtained  a  grant  on  the  9th  Januarr, 
1698,  that  in  no  cases  or  offences  should  they  be  liable  to  forfeit 
more  than  their  lives,  and  eighty  pounds,  excepting  in  case  of 
high  treason. 

By  the  Ordinance  of  the  Court  of  Utrecht  JRubr.  van  pnr'f 
crimifieel,  art,  8,  it  is  also  declared,  that  until  further  interpreta- 
tion of  this  clause,  expressed  in  several  of  the  above  mentioned 
chaiiers,  whoever  forfeits  his  life,  shall  forfeit  no  more  than  tk 
half  of  his  property,  and  that  the  other  half  shall  remain  for  i« 
wife  and  children,  dc.  It  is  to  be  observed,  that  the  county  has 
not  only  considered  in  that  respect  the  community  of  property 
between  husband  and  wife,  so  as  merely  to  remove  therebr  sH 
doubt  and  question,  but  also  that  of  the  half  belonging  to  the 
wife  by  virtue  of  the  community,  something  could  be  forfeited  bj 
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the  husband  through  crime,  as  master  of  the  estate,  as  it  is 
understood  that  such  favour  would  be  very  trifling,  and  productive 
of  no  benefit  whatsoever;  especially  as  nothing  else  or  more 
would  be  then  given  to  the  person  favoured,  but  what  the  county 
according  to  the  common  law  cannot  retain.  L  9.  Cod.  de  bon, 
pro8cript.  Vide  Handvest.  in  Zuid  Holland,  p*  403.  art.  7.  db  p, 
681.  and  the  new  edition  of  the  year  1654.  Cost.  Antwerp. 
c.  16.  art.  1.  Sande.  lib.  2.  tit.  6.  def.  8.  Goris.  de  Societat. 
Conjugal,  c.  4.  Grotius.  Lit  rod.  lib.  1.  c.  5.  vera,  nit  krachte, 
in  Jin.  Which  intention  was  subsequently  confirmed  by  some, 
and  introduced  without  any  doubt  whatsoever,  with  this  additional 
clause ;  to  wit,  his  wife  and  children  or  his  lawful  heirs,  unless 
from  the  words  of  the  charter  the  contrary  appears  to  have  been 
meant,  as  in  the  aforesaid  charters  of  Woudreghem  and  Altena, 
and  in  the  subsequent  one  of  Heusden  which  followed  it;  whereby 
it  seems  that  no  more  liberty  was  granted  than  that  which  belongs 
to  every  one  by  the  common  law  of  the  land,  and  the  doubt  alone 
was  removed,  whether  the  goods  of  the  wife,  brought  into  the 
common  estate,  may  be  forfeited  by  the  husband,  as  master  of  the 
estate. 

And  likewise,  that  although  in  almost  all  the  aforesaid  privileges 
and  charters  no  other  words  are  used  but  the  forfeiture  of  life  and 
property y  they  are  nevertheless  understood  to  take  effect  not  only 
when  the  offender  is  put  to  death  and  his  property  declared 
forfeited  as  well,  as  those  words  imply,  but  also  when  he  is 
banished  or  imprisoned  for  life,  with  the  forfeiture  of  his  property, 
I.  2.  D.  de  poenis.  <t  ibi  DD,  I.  1.  Cod.  de  hered.  Inst.  I.  14.  §  1; 
D.  de  bon.  libert.  Vide  Hypolit.  de  Marsil.  in  Pract.  crim.  § 
opportune,  n.  86.  Menoch.  de  arbitr.jud.  lib.  1.  cap.  89.  num.  8. 
Damhoud.  prax.  crim.  cap.  16.  7ium.  2.  And  so  it  was  often 
understood  and  judged,  and  a  good  example  thereof  is  given  by 
Bombout  Hogerbeets,  in  his  lifetime  counsellor  and  pensionary 
of  the  town  of  Leyden.  Cons.  &  Adv.  the  (Amsterdam)  drd  vol. 
n.  1.  cons.  187. 

This  contribution  having  been  paid  by  the  citizens  and  inhabi*- 
tants  of  the  said  places,  in  the  manner  above  described,  according 
to  thfe  tenor  of  their  charters  and  privileges ;  or  otherwise,  the 
forfeitures  or  confiscations  not  being  clearly  expressed,  the 
remaining  and  other  property  of  the  person  condemned  devolves 
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open  his  heirs,  as  well  by  last  will  as  ab  inte^tato;  Le.fiSTt] 
collateral  as  ascending  and  descending  relations;  see  C 
§  Jin.  quaesL  78.  num.  1.  Christin.  voL  5.  d^cis.  49.  irirM. P.: : 
only  to  the  third  degree,  as  formerly,  but  eyen  to  the  tectL  m 
further  degrees,  see  Perez,  ad  tit.  Cod.  de  bonis  prtmeriptcr.ir^ 
damnator.  num.  22,  rer».  in  Germans,  in  verb,  quocunque  m'^ . 
Carer,  practical,  criminaL  §  homicid.  7.  num,  S4.  Farinac.  L  '.• . 
ntm*  1.  d'  DD,  ibi  allegati.  according  to  the  law  of  success' i 
recognized  in  these  countries.* 

*  See  yol.  i.  p.  446,  and  no 
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OP  PBOOEEDINaS  AT  LAW  OONOEENINa  THE  PUBLIC 
EEVENUE  OF  THE  COUNTEY,  AND  EEOOVEEY  OF  ALL 
TOWN  AND  GENERAL  TAXES  AND  CONTRIBUTIONS 
AND  ALSO  OF  THE  INSPECTION  AND  ElEEPING  IN 
REPAIR  OF  PUBLIC  ROADS,  DIKES,  EMBANKMENTS, 
DITCHES   AND   DAMS. 


Sect 

1.  Smuggling  to  defrand  the  com- 

mon Reyenue  of  tbe  Country, 
how  to  be  punished. 

2.  Contravention  and  mere  Trans- 

gression, how  to  be  considered. 

3.  By  whom  to  be  decided. 

4.  Of  the  precise  account  of  the 

Five  specified  Articles. 

5.  Parate  Execution  for  the  im- 

posts of  the  country. 


Sect. 

'  6.  Excises  of  the  towns,  how  to  be 
demanded,  and  in  what  manner 
smugglers  are  to  be  punished. 

7.  In  Poundages  and  Taxes. 

8.  Distraining    according    to   the 

Dike  law. 

9.  Inspection   of    Roads,    Dikes, 

Embankments,  Ditches,  Dams, 
Drained  Lakes,  &c.,  how  to 
be  made. 
10.  By  Seven  Witnesses. 


Foe  the  common  revenue  of  the  country  (in  which  are  included 
all  poundages,  tolls,  taxes,  imposts,  rents,  excises,  contributions, 
and  voluntary  contributions  imposed  for  the  maintenance  of  the 
common  cause),  there  is  altogether  a  special  legal  process  ap- 
pointed. 

§  1.  All  imposts  or  rents  and  excises,  levied  for  the  support  of 
the  common  cause,  and  imposed  upon  victuals  and  commodities 
in  the  cities  and  in  the  country,  ought  to  be  punctually  paid  and 
brought  in ;  or  else  the  negligent,  and  those  who  have  dealt  in 
any  goods  or  merchandizes,  owing  imposts  or  toll,  or  who  have 
disposed  of,  carried  away,  introduced  and  consumed  the  same, 
without  paying  the  fiill  and  entire  amount  of  the  said  contri- 
butions, are  condemned ;  firsts  to  pay  a  fine  of  two  hundred 
gilders,  under  prohibition  of  carrying  on  their  trade,  dealingSi 
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Sec,  for  one  year  for  the  first  offence ;  for  the  second  offence  two 
years  and  forfeiture  of  four  hundred  gilders ;  and  for  the  third 
time  six  hundred  gilders,  under  a  perpetual  banishment  and 
liability  to  be  declared  useless  to  the  country,  and  an  enemy  of 
the  state,  according  to  the  general  Placaat  upon  the  levying  of 
the  general  revenue,  Generale  Placaat  op  het  stuk  van  den  opheve 
van  de  Generale  en  Gemeene  Middelen ;  all  over  and  above  the 
fines  imposed  by  the  particular  ordinances  concerning  every 
impost  and  excise  against  smugglers  and  transgressors  of  the 
said  ordinances,  as  well  on  behalf  of  the  country  generally  as  of 
the  towns  and  places  to  which  special  power  was  granted. 

§  2.  With  this  exception,  however,  that  transgressions  against 
the  said  special  ordinance,  so  far  as  the  frauds  do  not  concern 
the  common  revenue  and  imposts,  ought  only  to  be  considered  as 
a  contravention  and  mere  transgression  ;  and  the  penalties  in  the 
said  general  placaat  ai*e  not  understood  to  be  applicable  to 
them  (a). 

§  8.  In  order  to  take  cognizance  of  and  to  have  jurisdiction 
over  the  fines,  penalties,  or  other  disputes  concerning  the  said 
imposts  and  duties,  the  aldermen  or  some  of  them  are  authorized 
and  constituted  in  every  town  to  decide  the  said  differences,  as 
well  in  the  town  as  in  the  adjoining  villages ; .  who  are  bound  to 
meet  for  that  purpose  on  certain  days  in  the  week,  and  administer 
justice  to  the  litigating  parties  summarily  and  de  piano,  that  is, 
without  delay. 

If  anyone  finds  himself  aggrieved  by  their  decision,  he  may 


(a)  Fraud  properly  denotes  a  de- 
ceitful withholding  of  what  is  due  to 
the  Government  of  the  Country,  £ot 
Contravention  really  consists  in  neg- 
ligence in  carrjring  out  the  law. 
Consequently  there  is  a  great  differ- 
ence between  the  two,  which  causes 
the  imputability  of  these  acts  (which 
can  alone  be  distinguished  by  the 
circumstances)  to  differ  also.  But 
(salvo  sem2>er  meliori)  I  cannot  under- 
stand why  there  can  be  no  appeal  in 
contravention  (the  condemnation  in 
which  merely  comprises  a  fine  of 
f.  200,  without  infamy,  according  to 
the  Oen»  Plac,  art,  19.  vid,  gen,  reg. 


p.  323.)  just  as  in  case  of  other 
condemnations  where  anyone  alleges 
to  be  aggrieved,  to  my  Lords  Com- 
missioners of  the  Court;  and  why 
these  are  rather  considered  as  arrests 
more  than  other  Condemnations; 
for  the  right  cannot  very  woU  bo 
derived  from  the  amount  of  the 
sums,  unless  these  are  considered  as 
arbitrary  corrections  or  compositions. 
For  the  rest  I  conform  to  the  re- 
spective Ordinances,  Placaats,  and 
Besolutions  passed  successiyely  upon 
the  general  revenue.  Add.  Zurck  in 
Cod,  tit,  y«m,  Middelen, 
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appeal  to  the  lords,  commissioned  counsellors  of  their  high 
mightinesses  the  States  of  Holland,  within  two  months;  pro- 
vided that,  if  judgment  he  given  against  farmers  of  the  revenue, 
the  execution  be  in  the  meantime  suspended  and  postponed; 
but  against  others  it  is  notwithstanding  to  be  earned  into  effect 
provisionally.     See  the  Generale  Ordonnantie,  art,  17. 

The  law  concerning  the  common  revenue  is  to  be  sought  in 
the  special  ordinances  in  every  case  in  particular,  which  are 
stiictly  observed  in  every  part  thereof;  and  from  time  to  time 
they  are  revised  and  additions  and  alterations  are  frequently 
made  to  them,  which  are  too  extensiye  to  admit  of  their  being 
here  particularly  considered. 

§  4.  Except  only  that  this  is  to  be  remarked  therein  as  an 
admonition,  namely,  that  the  ordinance  relative  to  the  duty 
upon  the  consumption  of  wine,  beer,  salt,  soap,  and  woollen 
cloth,  imposed  in  the  year  1683  (and  still  often  renewed),  so  far 
as  the  rendering  of  an  exact  account  of  the  said  five  articles 
was  thereby  introduced,  has  not  been  accepted  and  put  in 
practice  until  this  day  by  the  towns,  so  that  with  respect  to  them 
we  ought  still  to  act  according  to  the  ordinance  of  the  year 
1682. 

§  5.  The  imposts  and  duties  upon  victuals  and  articles  of 
consumption,  and  likewise  the  poundage  upon  lands,  houses  and 
other  taxes  and  contributions  (excepting  only  the  fines  and 
penalties  against  the  particular  transgressors,  for  which  a  pre- 
vious decree  of  the  judge  is  necessary),  are  recovered  from  those 
who  are  unwilling  to  pay  them,  or  who  do  not  pay  their  dues  at 
the  appointed  time  and  place ;  and  after  a  demand  of  twenty-four 
hours,  they  are  really  and  actually  recovered  by  seizure  and 
detention  of  person  and  property,  by  imprisonment  and  arrest  of 
all  those  who  may  be  found  in  arrear  on  that  account  of  some- 
thing due  to  the  common  revenue,  and  even  the  towns,  villages, 
societies  and  others  who  are  to  pay  the  imposts  and  rents  on 
account  of  hire  or  farm,  or  otherwise  to  answer  for  the  same  (for 
which  every  citizen,  inhabitant  and  member  may  be  called  upon 
in  particular  for  his  town,  village  or  community),  and  their 
property  may  be  inventoried  and  detained,  whether  moveable  or 
immoveable,  in   order  to  be   sold,  six  days  after  demand  on 

VOL,  II.  p  p 
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account  of  non-payment,  according  to  the  order  made  and' ;:- 
lished  for  that  purpose  at  the  end  of  March,  1588  (i). 

He,  who  feels  himself  aggrieved  bj  snch  execution,  m&T  &|f  c 
and  oppose  the  same  before  the  commissioned  coimsdlors  of  ti 
States  of  Holland,  for  which  he  is  to  pray  by  petition  Mid  iliu 
will  be  entertained  if  he  remains  in  prison,  or  otherwise,  Vz^ 
previously  released  upon  bail,  if  he  be  able  to  give  the  ume,  d 
if  the  case  be  of  great  importance  a  certain  day  is  allowed  to  L: 
for  that  purpose ;   on  which  day  he  may  not  only  cf^^ji^  i 
mode  of  execution,  if  anything  wrong  has  been  donetherenL^ 
in  other  common  imprisonments),  but  he  may  also  indepeMeit 
thereof,  seeing  that  no  judgment  has  preceded  in  the  saii  ^i- 
defend  the  legaUty  or  illegality  of  the  whole  case  with  respet-.i. 
the  debt  itself. 

§  6.  Ahnost  all  the  towns  have  a  right  to  levy  and  ini]'^ 
excise  on  their  behalf  on  wine,  beer,  the  grinding  of  con,  " 
cattle,  &c.,  in  order  to  defray  the  expenses  of  necessary  re]UL* 
and  other  charges,  out  of  such  excise ;  and  an  account  of  vti'  - 
paid  upon  them  is  annually  rendered  by  the  treasurer  to  som^ 
the  presiding  members  of  Government,  appointed  for  that  purp^' 
and  who  are  denominated  gaugers  {Rojemieesters). 

Some  of  these  excises,  together  with  the  common  reyennc : 
the  country,  are  publicly  failed  out ;  and  some  are  recovered  ty 
collection  and  collectors  (c),  and  negligent  transgressors  vhoUi^- 
articles  subject  to  the  payment  of  excise  without  paying  - 
same,  and  those  who  without  seeing  a  proper  certificate  there- 
deliver  and  give  out  the  same,  are  fined  in  a  smnmary  way  by  t: 
court,  consisting  of  the  bailiff,  burgomaster,  and  aldermen,  ^■ 
are  fined  and  punished  arbitrarily  according  to  the  exigenfj  - 
the  case. 

Of  these  offenders,  formerly,  those  who  intentionaUy  trsnsgressd 
were  publicly  exposed  upon  the  pillory  with  a  wooden  hood,  «^- 
were  led  along  all  the  streets  with  a  cask  without  a  bottom  sif 
pended  to  their  body,  and  they  were  to  undergo  farther  sM^ 

(6)  Add.  A  Man.  v.  proced.  art.  24.  of  farming  out  the  public  V!^^> 

n.  8.  <fc  Morula  Man.  van  proced.  Ht.  26  June,  1748.    Grooi.]^'^ 

95.  cap.  2.  in  not.  num.  10.  VII.  fol.  1204. 

(c)  See  the  plaoaat  for  the  abolition 
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public  disgrace ;  but  such  punishments  have  not  been  inflicted 
for  a  long  time ;  and  offences  of  this  description  are  at  present 
punished  mostly  by  pecuniary  fines^  prohibition  from  trading, 
and  (if  the  offence  be  very  great)  by  banishment  from  the  town. 
From  such  sentences^  as  they  come  under  arbitrary  correction, 
no  appeal  may  be  made,  as  has  been  pointed  out  already  with 
respect  to  arbiti'ary  correction. 

§  7.  The  poundage  and  taxes  of  lands  are  collected  and 
accounted  for  in  a  similar  manner  by  the  receivers  and  collectors 
thereof;  but  houses  in  the  towns  are  taxed  by  the  magistrates  up 
to  a  certain  amount,  who  also  recover  their  poundage  and  other 
taxes  imposed  directly  without  any  process  of  law  from  those 
who  do  not  pay.  Sometimes  by  seizure,  that  is  when  the  bailiff 
seizes  the  furniture  of  the  house  and  sells  it  for  his  arrears ; 
sometimes  by  imposing  the  burden  of  soldiers,  messengers  or 
servants,  who  at  certain  daily  wages  are  put  in  custody  of  the 
property  until  satisfaction  be  made.  By  some  the  doors  and 
windows  are  taken  away.     See  Keuren  of  Ley  den,  art  201. 

With  regard  to  the  poundage  of  lands,  it  is  however  specially 
to  be  remarked,  that  the  execution  upon  them  is  carried  into 
effiect  against  the  lessees,  as  was  determined  by  a  resolution  of 
my  lords,  the  States  of  Holland,  on  the  6th  of  June,  1605, 
enacting  that  no  bailiffs  and  justices  of  villages,  nor  those  who 
undertake  the  collection  of  the  poundage,  should  after  the  ex- 
piration of  three  months  in  every  year  have  any  right  to  claim 
from  the  proprietors  or  their  lands  any  part  of  the  poundage  of 
the  preceding  year ;  unless  within  the  said  period  they  had  duly 
and  properly  taken  out  execution  against  the  occupiers  thereof, 
without  any  collusion ;  and  in  case  they  had  properly  done  their 
duty  and  taken  out  execution,  that  they  should  demand  from  tlie 
proprietors  no  more  than  the  eighth  penny :  but  on  the  first  of 
August,  1658,  the  said  resolution,  against  bringing  up  to  the 
charge  of  the  proprietors  the  poundage  of  lands  farmed  out, 
three  months  after  the  expiration  of  every  year,  was  prolonged  to 
a  whole  year.  And  with  respect  to  proprietors  cultivating  their 
own  lands,  both  the  proprietor  and  the  lands  themselves  remain 
under  hypothec  and  subject  to  execution. 

§  8.  In  Bhineland,  the  money  which  by  consent  of  the  dyke- 
reeves,  and  superior  lords  superintending  the  dykes  or  banks^  is 
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contributed  for  making  and  repairing  sluices,  flood-gates,  cuttings 
(Plaatwerk),  mills,  dikes,  bridges,  small  banks  and  similar  other 
works  is  recovered  by  distress  against  those  who  do  not  pay  on 
the  day  appointed ;  which  distress  being  levied,  the  dykereeve 
lays  out  the  money,  together  with  the  distress  money,  provided 
he  may  recover  the  same  again  from  the  property  of  the  person 
in  default  by  rating,  and  execute  two  ratings  in  money,  and  four 
ratings  in  pawn,  according  to  the   dike-law  in  the  following 
manner,  viz.  Those  who  are  desirous  of  having  distress  levied, 
and  who  are  entitled  to  it,  deliver  in  a  certificate  to  the  messenger 
of  the  superintendent  of  dikes,  signed  by  him,  containing  an 
exact  statement  of  the  money  for  which  distress  is  to  be  levied, 
and  the  cause  thereof ;  whereupon  the  messenger  levies  distress 
against  the  persons  contained  therein,  and  gives  them  notice  to 
pay  within  twenty-four  hours  the  amount  therein  contained,  with 
the  distress  money :    but  if  distress  be  taken  against  anyone 
unjustly,  too   high,  or  for  a  debt  which  is  illiquid,  the  said 
messenger  may  within  twenty-four  hours  make  restitution  of  the 
distress ;  provided  the  amount  together  with  the  distress-money 
for  which  distress  was  levied,  be  deposited ;  and.  the  messenger 
shall  appoint  a  law- day  for  the  purpose  of  settling  the  distress 
and  the  restitution  thereof. 

The  twenty-four  hours  having  expired  and  no  payment  or 
restitution  having  followed,  the  messenger  delivers  in  a  report 
and  evidence  thereof  into  the  hands  of  the  dykereeve,  who  is 
bound  to  lay  out  the  money  together  with  the  distress  money, 
which  he  will  be  at  liberty  to  recover  again  by  rating  from  the 
goods  which  are  nearest  at  hand  of  the  person  produced,  whereof 
he  causes  notice  to  be  given  to  him,  that  the  amount  was  laid  out 
by  him,  and  that  therefore  the  person  against  whom  distress  was 
levied,  should  return  the  same  double  within  twenty-four  hours, 
or  that  he  shall  proceed  otherwise  by  rating ;  against  which  he 
may  again  (provided  he  deposits  the  amount)  return  within 
twenty-four  hours  the  amount  rated.  But  if  no  payment  nor 
return  of  the  amount  rated  takes  place,  the  rating  and  pointing 
out  of  property  may  be  proceeded  with  by  the  messenger  and 
two  aldermen  or  neighbours,  sufficient  for  the  amount  claimed,  as 
well  as  for  the  fines  and  costs ;  which  rating  being  made,  the 
messenger  may  take  the  rated  property  for  the  benefit  of  those 
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who  caused  the  rating  to  be  made^  or  leave  the  same  to  the  raters 
for  the  amount  rated.  See  Kev/ren  in  H  Heimraadschap  van 
Rynlandf  art.  195,  216,  219,  A  222,  and  also  Keuren  van  't 
Heimraadschap  van  DelfUand,  art,  801  et  seq.  Schieland^  art,  231 
et  seq. 

The  same  manner  of  collecting  the  rates  and  levying  distress 
prevails  also  in  Kenmerland,  according  to  the  charters  of  Duke 
John  of  Bavaria  of  the  year  1412.  Vide  Charter  of  Kenmer- 
land,  p.  198,  where  the  mode  of  levying  distress  is  treated  at 
length. 

§  9.  Common  works  of  villages  or  manors  with  respect  to 
dikes,  embankments,  dams,  and  sluices,  have  also  a  peculiar  mode 
of  proceeding  in  Bhineland;  viz.  In  order  that  all  common  roads, 
embankments,  dams,  dikes,  and  sluices  may  be  constantly  kept 
in  good  repair,  the  bailiffs,  each  in  his  division,  with  five  super- 
intendents, once  or  twice  a  year,  upon  a  preceding  notice  and 
publication  of  fourteen  days  (at  least  of  eight  days)  are  bound  to 
go  and  inspect  all  the  roads,  embankments,  dikes,  dams,  sluices, 
and  other  common  works ;  on  which  appointed  day  all  persons 
bound  to  keep  dikes  in  repair  are  bound  to  shew  the  commence- 
ment and  end  of  their  works ;  and  the  two  who  are  situated  next 
to  the  works  which  are  not  shewn,  are  bound  to  name  the  persons 
bound  to  keep  such  works  in  repair,  or  to  purge  themselves  by 
oath  that  they  do  not  know  them ;  whereupon  the  bailiff  and 
superintendents  of  dikes  at  once  take  an  inspection ;  and  upon 
the  works  which  are  then  inspected,  those,  who  are  to  pay  fines, 
forfeit  twelve  stivers  for  the  benefit  of  the  bailiff,  who  shall  give 
notice  to  the  proprietor  or  the  person  using  the  same,  that  the 
inspection  was  made  at  his  expense,  in  order  that  the  fine  and 
the  charges  for  the  notice  may  be  paid  by  him,  and  the  works  be 
made  as  required;  and  if  at  the  expiration  of  eight  days,  the 
bailiff  and  superintendents  of  the  dikes  come  a  second  time  to 
the  works  which  had  remained  unfinished,  to  see  whether  they 
have  been  completed  or  not,  and  if  they  stiU  remain  imfinished, 
the  person  to  whom  the  works  belong  shall  forfeit  a  double  fine, 
and  the  bailiff  is  to  give  him  notice  again ;  and  on  the  eighth  day 
after  such  second  inspection,  if  the  bailiff  and  the  said  superin- 
tendents come  for  the  third  time  upon  the  works  left  unfinished, 
and  find  them  still  in  the  same  state,  the  person  whose  works 
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•were  bo  inspected,  shall  forfeit  two  double  fines,  and  the  bailiff 
shall  canse  the  said  works  to  be  completed  at  the  expense  of  the 
8ud  person,  at  as  cheap  a  rate  as  possible :  and  in  order  to 
recover  the  said  charges  and  fines,  the  bailiff  proceeds  by  levying 
distress  in  the  manner  already  described.  See  Keuren  van  't 
HeimraadMchap  van  Egnland,  art,  190  t£  191,  van  Ddjtiand,  art, 
173  et  Beq. 

§  10.  Bat  with  respect  to  onappropriated  and  unmade  works, 
the  proprietor  of  which  is  not  to  be  found,  or  is  oncertaiu,  ot 
concerning  which  there  is  a  dispute  among  two  or  three,  the 
same  having  been  inspected  thrice,  and  the  making  thereof  agreed 
upon,  the  practice  is  to  proceed  therein  upon  the  evidence  and 
pleadings  of  seven  possessors,  in  the  manner  following;  viz. 
the  bailiff  caoses  to  be  summoned  upon  the  work,  on  a  certdn 
day,  seven  persons  the  nearest  to  the  unappropriated  works,  four 
from  the  sea  side,  and  three  from  the  country  or  land  side ;  who 
are  bound  to  appear  on  the  day  appointed,  on  pain  of  forfeiting 
forty-two  Bchellings  *  for  the  bailiff  for  the  first  time,  a  third  part 
of  ten  pounds  for  the  second,  half  for  the  dikereeve,  and  half  for 
the  bailiff;  and  for  the  third  time,  upon  a  penalty  of  ten  pounds, 
two  third  parts  for  the  bailiff;  and  in  case  of  further  unwilling- 
ness, on  pain  of  arbitrary  correction  and  banishment. 

On  the  said  day  the  bailiff  comes  with  the  superintendents  of 

dikes,  and  holds  his  conrt  there,  making  a  report  of  the  inspection 

and  the  money  laid  out,  and  takes  a  conclusion  before  the  said 

superintendents  against  the  said  seven  nearest  persous ;  viz,  that 

they  should  name  the  right  owner  of  the  works,  or  that  they 

shoold  provisionally  advance  the  amount  of  the  fines  and  costs,  and 

farther  make  the  said  works  with  others,  until  information  be 

given  of  the  said  right  owner  of  the  works,  in  order  that  tiie 

Bud  works  may  be  commenced,  and  all  preceding  fines  and 

charges  be  again  repaid.     Whereupon  the  said  superintendents, 

lia^no  fiiUy  heard  the  said  seven  nearest  persons,  in  the  absence 

liliff,  cause  their  declaration  to  be  reduced  into  writing ; 

lediately,  or  at  furthest  within  eight  days  afterwards, 

e  their  decision  apon  the  work,  and  further  condemn 

e  fines  and  costs  those  whom  they  shall  by  their  oaths 

•  [A  SfAfflrns-ald.— Te,] 
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find  to  be  liable  for  the  same  ;  against  whom  the  bailiff  produces 
his  declaration,  and  the  calculation  of  costs  before  the  said 
superintendents,  and  prays  an  adjudication  thereof  and  proceeds 
according  to  the  s:iid  dike-law  in  recovering  the  same  by  levying 
distress.     See  Keuren  va/n  Rynland,  art.  193.  Delftland,  art.  182. 
Sckieland,  art.  202 ;  Handvest  of  Eenmerland,  p.  53.     See  also 
Charters  of  South  HoUand,  new  edition^  pp.  827,  344,  496,  anno 
1654.    And  the  charter  granted  by  Philip  Duke  of  Burgundy 
to  the  towns  of  Holland  on  the  9th  August,  1446,  contains  a 
clause  to  the  following  effect :  ''  Whereas,  at  some  places  in  our 
countries,  many  subtilties  and  evasions  are  used  in  law  pro- 
ceedings by  our  subjects  against  each  other  in  their  claims  of 
lands,  which  they  institute  against  seven  possessors,  which  is  an 
antient  practice  at  law,  of  which  they  make  a  bad  use  :  so  by  the 
advice  and  approbation  of  the  knights,  cities,  notables,  and  able 
persons  of  our  said  country  we  have  ordained  and  resolved,  that 
the  mode  which  shall  in  future  be  pursued  respecting  the  right  of 
seven  possessors  shall  be,  that  the  nearest  seven  fields  which 
desire  to  acquire  an  additional  one,  lose  still  what  is  situated  on 
both  sides,  according  to  older  customs,  and  shall  have  the  eighth 
field  without  ban  *  or  penalty,  i.e.  that  from  every  piece  of  land 
between  two  back  ditches  there  shall  be  but  one  possessor,  and 
that  pieces  of  lands  shall  be  at  least  of  an  extent  of  one  morgen 
or  six  hundred  roods;    and  if  the  property  thereof  belongs  to 
more  than  one  person,  then  he  who  owns  the  largest  proportion 
of  lands  thereon  shall  be  deemed  the  possessor  thereof;  and  if 
there  be  more  pieces  than  everyone  possesses,  they  shall  then 
draw  lots  to  know  who  shall  be  possessor  thereof;  and  whoever 
loses  he  shall  pay  the  expenses  of  those  seven  gentlemen ;  to  wit» 
of  each  of  the  seven  for  his  charges  of  every  lawday,  two  good 
grotes,  and  again  to  one  of  the  seven  living  at  a  distance  of  one 
mile,  they  shall  give  for  every  mile  two  good  grotes.     So  the 
bailiff    shall  appoint    for  no  one  a  lawday  concerning  seven 
possessors,  without  previously  taking  security  for  the  expenses 
of  the  seven,  and  also  of  the  defendant.    And,  moreover,  no  one 
shall  be  possessor  of  seven  upon  any  lands,  unless  he  was  in 
possession  of  the  land  a  year  and  day  before  he  acquires  the 

♦  [Ban,  liability  for  public  works.   Vide  the  note  to  Vol.  I.,  page  295. — ^Te.] 
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above  possession.  And  of  lands,  where  there  are  no  £kbc§.i: 
is  also  to  be  understood,  that  every  piece  of  land  of  wldcL  -:r 
shall  become  possessor,  shall  be  of  an  extent  of  at  lead  lm 
morgen,  as  aforesaid.*' 

With  respect  to  the  inspection  of  embankments,  dams,  dk^N 
and  waters  in  marshes  (which  are  numerous  in  Rhineknd)  eT^rr 
marsh  has  its  special  regulation,  which  generally  consists  hrrdi: 
In  order  to  keep  such  drained  marsh  thoroughly  dry,  to  %w-\ 
the  danger  of  being  broken  in  or  overflowed,  attention  ic:it 
from  time  to  time  to  be  paid  to  the  highest  waters  in  wmte: 
which  come  from  outside,  and  which  ought  to  be  prevented  V 
proper  embankments;  and  for  that  purpose,  in  mills,  sluices, ^r 
waters,  a  mark  of  the  height  of  the  water  is  made,  accordiirt' 
which  the  height  of  the  embankments  and  dams  above  the  so:: 
mark  and  measure  is  taken,  and  a  certain  measure  is  madt,  iv 
some  five,  six,  more  or  less,  inches  above  the  said  mark,  of  s^  i 
breadth  as  is  deemed  sufficient  according  to  the  circumstances  > : 
each,  to  prevent  the  overflowing  of  the  said  outside  water. 

In  order  that  all  the  lands  may  be  well  served,  the  waters  rt 
deepened  once  a  year  up  to  a  certain  mark,  and  the  sluices  j*? 
cleaned  and  repaired  every  year,  once  on  the  south  side  and  tic 
otlier  year  on  the  north  side  of  the  country. 

The  inspection  is  made  once  or  twice  a  year  by  the  bailiff  d 
the  manor  within  which  the  drained  marsh  is  situated,  and  two 
or  more  superintendents  for  the  same  are  annually  chosen  bj  thf 
inhabitants,  one  of  whom  goes  out  of  office,  and  the  other  con- 
tinues as  old  superintendent  of  drained  marshes,  which  also  are 
subject  to  fines  on  the  first,  second,  and  third  inspection,  and 
lastl}'  to  be  worked,  as  already  stated  concerning  public  roads. 

The  works  are  made  for  the  most  part  by  each  person  not  to 
his  own  land,  where  the  extremities  border  upon  the  waters  or 
embankments ;  but  where  the  embankments  of  waters  run  alciii: 
any  person's  land,  or  into  large  marshes,  where  there  are  many 
interior  lands,  an  iron  partition  (hoefslag)  is  made ;  and  upon 
the  embankments  and  waters,  by  dividing  the  whole  length,  eacli 
work  is  separated  with  poles,  according  to  the  extent  of  the  lands. 

Accounts  of  the  common  charges  of  milling  are  annually  pro- 
duced by  the  superintendents  of  mills  in  the  presence  of  the 
bailiff  and  inhabitants  summoned  for  that  purpose,  by  dSmg 
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public  advertisements;  and  in  order  to  sepure  persons  from 
improper  charges,  the  said  accounts  are  to  be  examined  by  the 
dikereeve  and  superintendents  of  dykes  in  Bhineland,  under 
certain  penalties ;  and  a  calculation  of  the  number  of  morgen  of 
the  drained  marsh  is  made  and  given  each  according  to  its  share, 
before  the  same  may  be  collected  and  received  by  the  millmaster 
of  such  drained  marshes.  But  on  account  of  the  difficulty  in 
collecting  the  money,  a  special  privilege  was  granted  in  favour  of 
some  drained  marshes  at  the  time  they  were  made,  that  the 
inhabitants,  together  with  the  production  of  the  account  and 
calculation  should  pay  their  shares  in  advance  ;  upon  wliich 
production  and  calculation  the  approbation  of  the  dikereeve  and 
superior  superintendents  of  the  dikes  is  requested.  See  187 
Keiir.  fan  H  Heiviraadschap  van  Khynland  and  certain  avipliat. 
d'  interpretat,  ejusdem,  Nov.  12,  1639,  July  6,  1651,  and  Feb.  8, 
1652.  Prom  this  regulation  are  excluded  drained  marshes  which 
are  less  than  one  hundred  morgen  in  size,  and  which,  on  account 
of  their  small  size,  are  managed  by  the  millmasters  alone,  without 
the  knowledge  of  the  bailiff,  or  approbation  of  the  said  super- 
intendents. See  the  above-cited  Statute  of  the  12th  November, 
1612,  and  the  subsequent  ampliation  and  interpretation  thereof. 


CHAPTER    XXXI. 

OF   THE   MANNEB   OF   PEOCEEDING  BY   WEITTEN  OE 

VEEBAL   PLEADING. 


Sect. 

1.  How  to  conduct  and  proceed 

with  a  case  after  its  comple- 
tion. 

2.  By  memorials  and   advertise- 

ments of  law,  and  how  the 
same  are  to  be  put  in. 

3.  Of  additions  and  how  they  are 

to  be  drawn  up. 

4.  Of  Advertisements  of  law  and 

when  to  use  them,  et  vid.  §  7. 

5.  How  to  introduce  new  facts. 


Sect 

6.  How  to  frame  a  claim,  answer, 

replication  and  rejoinder. 

7.  See  §  4. 

8.  Of  Jleproches. 

9.  0{  Salvations, 

10.  Of  Debate,  counterdebate,  solu- 

tion and  supersolution. 

11.  How  by  word  of  mouth. 

12.  Answer. 

13.  Eeplication. 

14.  Eejoinder. 


Thus  far  we  have  considered  proceedings  at  law  in  general  and 
the  institution  thereof;  it  will  farther  be  necessary  to  treat 
specially  of  the  mode  in  which  a  case  after  its  completion  *  ought 
to  be  conducted  and  prosecuted  both  before  the  Court  of  Holland 
and  in  the  towns  and  country.  For  this  purpose  the  Instruction 
of  the  Court  of  Holland  serves  as  a  guide  in  daily  practice,  to 
which  may  be  added  the  Precedents  as  well  of  reqtiestSy  manda- 
inenten,  oonclusions  and  Forms  of  documents,  published  by  the 
Secretary,  Willem  van  Alphen,  under  the  name  of  Papegay  or 
Book  of  Forms ;  and  with  respect  to  the  towns  and  the  country 
recourse  must  be  had  to  the  Ordinance  op't  stuk  van  de  Justitie 
within  the  towns  and  in  the  country  of  the  year  1580  in  civil  cases 
and  the  Edict  of  King  Philip  op^t  stuk  van  de  crimineeh  justitie, 
promulgated  both  for  the  Court  of  Holland  and  for  the  other 
judges  in  the  year  1570,  and  confirmed  by  me  by  a  reference  to 


*  [After  completiont  i.e.  after  closing  of  the  pleadings,  when  the  parties  are 
at  issue. — ^Tb.] 
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all  laws,  jurists,  placaats,  ordinances,  charters^  statutes,  customs, 
and  decisions;  and  likewise  the  Costuymen  of  Rhineland  con- 
cerning the  mode  of  procedure  before  the  High  Court  of 
Rhineland  antiently  in  use  in  criminal  cases,  aud  subsequently 
confirmed  by  me,*  where  whatever  relates  to  these  cases  in 
particular  is  sufficiently  discussed. 

§  1.  Except  that  the  above  do  not  treat  of  the  mode  in  which 
a  case  must  be  prosecuted  further  after  it  has  been  freely 
instituted,  and,  as  it  is  termed,  conclusion  has  been  made  in  law 
and  the  case  closed  for  final  judgment.  This  may  be  done  in 
one  of  two  ways,  either  in  writing  or  by  verbal  pleading,  according 
to  the  nature  of  the  case. 

A  case  again  may  be  instituted  in  writing  in  two  ways,  either 
in  law  or  in  fact. 

§  2.  CAses,  which  consist  of  matter  of  law,  are  admitted  or 
ordered  to  be  set  forth  in  Memorials  and  Advertisements  of  law. 
A  memorial  is  a  short  writing  in  which  the  case  and  the  question 
alone  are  stated,  and  the  conclusion  or  dispositive  taken  thereon, 
as  well  on  the  side  of  the  plaintiff  or  applicant  as  on  the  side  of 
the  defendant  and  respondent.  On  the  side  of  the  plaintiff  it 
contains  a  short  statement  of  his  case  and  right,  and  on  the  side 
of  the  defendant  a  short  statement  and  allegation  of  the  contrary 
against  the  claim  of  the  plaintiff,  and  a  short  resolution  and 
statement  in  conclusion  of  the  demand  and  answer  made  thereto. 
So  that  thereby  no  opening  of  legal  means,  but  only  the  state- 
ment of  the  question  and  of  the  case  of  the  plaintiff  with  the 
answer  of  the  defendant  thereon,  is  made,  without  any  further 
allegation,  which  is  reserved  for  the  second  document  called  the 
Addition, 

In  cases,  which  are  set  forth  by  memorial,  time  is  given  from 
fourteen  days  to  fourteen  days,  without  any  further  delay,  on  pain 
of  bar ;  and  by  serving  and  exchanging  a  list  of  documents  in 
support  of  what  is  contained  in  the  memorial,  mentioning  the 
paragraph  in  the  memorial  to  which  they  refer,  and  the  other 
paragraphs  are  merely  casually  mentioned  that  they  are  juris, 
illative  or  negative,  that  is  that  they  consist  of  matter  in  law 

^  [This  refers  to  the  Author's  notes  to  his  edition  of  the  customs  of 
Bhineland.— Tb.] 
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and  are  clear^  either  in  support  of  or  against  the  claim,  without 
any  further  proof  being  required. 

§  8.  The  memorials  having  been  served,  the  parties  frame 
additions  in  answer  to  each  other's  memorials,  and  no  further 
information  is  given  to  the  litigant  parties,  except  in  case  of 
appeal,  that  is  resort  to  a  higher  judge.  An  addition  is  a  further 
statement  of  the  allegation  of  the  plaintiff  or  applicant,  and  an 
answer  to  the  memorial  of  the  defendant,  who  in  like  manner 
replies  to  the  same,  paragraph  by  paragraph,  and  adding  such 
legal  arguments  as  they  may  deem  necessary  in  support  of  their 
case  and  contravention  of  that  of  their  opponent. 

§  4.  Which  additions  are  sometimes  supplemented  by  a  further 
document  called  advertisement  of  law,  in  additional  support  of  the 
case  of  the  parties.     By  means  of  such  document  the  case  is 
further  set  forth  in  law,  if  it  be  deemed  necessary,  especially  in 
the  first  instance  whenever  it  is  apprehended  that  the  case  will 
be  carried  into  appeal,  for  in  the  first  instance  the  additions 
remain  the  last  documents  of  which  the  parties  get  no  notice,  for 
they  must  guess  and  gather  from  the  memorials  alone  and  the 
inventory  of  the  documents  what  use  will  be  made  thereof  and 
whereon  the  parties  foimd  their  case,  and  of  the  arguments  which 
they  will  set  forth  in  their  Additions,     But  if  the  case  is  carried 
into  appeal,  a  copy  of  each  other's  addition  may  be  obtained  in 
order  to   ascertain  whereon   the  case  and    the   judgment  are 
founded. 

When,  therefore,  a  party  has  reason  to  think  that  the  case  will 
be  appealed  from,  then  some  of  the  practitioners  know  how  to 
give  as  little  opening  of  the  grounds  of  the  case  as  is  possible^ 
and  to  conduct  the  case  so,  that  by  the  additional  documents  the 
case  may  be  conducted  as  soberly  and  nearly  to  the  same  extent 
as  was  done  by  the  memorials,  adding  thereto  an  advertisement 
in  law  by  which  they  make  the  full  and  further  statement  of 
the  case,  which  advertisement  is  and  remains  a  secret  docu- 
ment, as  well  in  the  second  and  further  as  in  the  first  stage  of  the 
suit.  Other  practitioners,  however,  who  are  accustomed  to  go 
round,  do  not  pay  much  attention  to  this,  holding  that  the 
grounds  and  merits  of  the  case  can  be  gathered  from  the  memo- 
rials ;  and  that  the  legal  arguments  which  each  can  allege  in  his 
favour  ought  to  be  so  notorious  that  one  need  not  look  for  the 
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same  in  the  writing  of  the  party,  and  that  therefore  it  must  be  of 
little  consequence,  whether  the  opposite  party  can  have  know- 
ledge thereof  or  not  in  the  second  instance,  and  that  each  ought 
not  to  deprive  the  other  of  an  opportunity  of  obtaining  informa- 
tion thereof,  but  ought  to  have  the  justice  of  the  case  itself  in 
view,  without  using  any  means  of  suppression,  which  is  not 
considered  a  correct  practice  in  pleading,  and  the  judge  is  not 
bound  to  look  into  such  advertiaements ;  so  that  the  advertise" 
ment,  to  be  joined  with  the  addition  is  only  of  use  in  the  second 
instance,  for  the  purpose  of  refuting  the  additions  of  the  party, 
on  which  account  copies  of  it  are  given ;  and  likewise  when  the 
case  is  decided  by  the  Court,  he  who  loses  it  may  require  a  copy 
of  the  additions  of  his  party  to  consider  whether  he  wUl  appear 
or  not. 

When  an  appeal  is  made  to  the  court  from  a  case  which  was 
stated  in  writing  by  memorials  and  additions  before  an  inferior 
judge,  the  case  is  then  set  forth  anew  by  means  of  memorials  and 
advertisements,  without  being  obliged  to  make  use  of  the  preceding 
documents.  But  when  from  a  case,  which  was  stated  in  writing 
by  means  of  memorials  and  advertisements  in  law  to  the  Court,  an 
appeal  is  lodged  to  the  Supreme  Court,  an  index  is  made  of  all 
the  documents  belonging  to  the  suit,  and  is  transmitted  under 
seal  in  order  that  it  may  be  decided  ex  iisdem  actis,  an  bene  vel 
male ;  and  only  copies  of  the  additions  are  given  on  both  sides, 
in  order  to  write  against  them  by  law-advertisements.  See 
Instruct,  van  den  Hogen  Road,  art.  225. 

§  5.  If,  after  the  case  has  been  stated  by  memorial,  any  new 
documents  are  discovered  bearing  on  the  case,  we  may  apply  by 
means  of  request  civil  or  also  by  request  in  judicio  for  leave  to 
introduce  new  facts  and  allegations,  and  these  are  then  made 
use  of  by  ampliation  of  the  meTnorials  and  fresh  production  of 
inventory. 

Cases,  which  consist  in  matter  of  fact,  are  set  forth  in  various 
ways.  In  ordinary  cases  by  claim,  answer,  replication,  rejoinder, 
which  are  accepted  by  the  parties  themselves  after  taking  their 
short  conclusions,  or  otherwise  the  court  itself  issues  an  order 
with  the  clause  to  frame  and  serve  acts. 

§  6.  The  claim  is  almost  set  forth  in  the  same  way  as  the 
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memorial,  by  a  statement  of  the  case  as  it  exists  (a),  to  which 
answer  is  made  with  a  similar  inventory  of  documents  serving  in 
refutation  of  the  claim.  Whereupon  a  written  replication  and 
rejoinder  are  drawn  up  and  served,  whereby  the  parties 
respectively  persist  in  their  claim  and  answer,  and  the  allegations 
of  each  other  traversed  within  a  like  time  of  from  14  days  to  14 
days.  These  documents,  having  been  filed,  are  returned  to  the 
parties,  in  order  to  have  such  documents  added  thereto  under 
inventory,  as  may  tend  to  support  and  prove  the  contents  or 
paragraphs  of  the  pleadings. 

§  7.  These  having  been  exchanged  on  both  sides,  each  party 
requests  such  copies  {b)  thereof  as  he  may  deem  necessary  in 
further  support  or  refutation  of  each  other's  allegations,  to  be 
made  by  advertisement  of  law. 

If  the  proof  consists  of  oral  evidence,  the  witnesses  are  further 
examined  and  their  evidence  confirmed  by  an  oath,  which  is  called 
re-examining  the  witnesses  (recolement)  (c),  and  they  are  heard  on 
such  paragraphs  and  questions  as  each  party  desires  to  adduce 
against  or  in  favour  of  the  evidence  put  in.  Against  which  again 
writings  are  prepared  called  Meproches  and  Salvations. 

§  8.  Reproche  is  a  document  whereby  the  evidence  is  challenged 
and  contradicted,  either  on  the  ground  of  non-credibility  of  the 
witnesses,  or  in  refutation  of  what  they  have  testified. 

§  9.  Salvation  is  a  document  in  answer  and  support  of  the 
evidence  of  the  witnesses  impugned  by  the  Reproche  (d). 


(a)  See  ante,  Ch.  XV.  and  the 
reference  there  to  A  A.  Barbos  he, 
comm,  lib.  10.  cap,  19.  Junct,  Yoet. 
ad  Dig,  tit,  dt  edendo, 

(6)  Or  inspection.  See  the  Utr. 
Man,  van  Froced,  pt.  2.  cap.  3.  and 
ante,  Oh.  XVI.  §  2.  tn  iwtis. 

(c)  Ooncerning  the  examination  of 
witnesses  the  Styl,  db  Man,  van  Proced, 
of  tlie  town  of  Antwerp,  printed  at 
the  end  of  the  Costuymen  tit,  van  den 
Tho&nf  art,  9.  <fc  10.  is  remarkable, 
<*Item,  before  the  witnesses  are 
examined,  they  shall  have  an  oath 
administered  to  them,  and  the  danger 
pointed  out  to  them  of  not  openly 
declaring  (the  truth),  but  leaning 
towards  the  one  side  or  the  other 


through  favour,  malice,  hatted,  or 
otherwise.  And  the  witnesses  shall 
be  carefully  asked  the  reason  for 
their  knowledge,  and  of  the  place, 
persons  who  were  present,  and 
whether  they  know  them  and  are 
not  related  to  them,  or  have  an  inte- 
rest in  the  suit,  and  other  similar 
questions  in  full."  Add  Boey.  in 
verho  recclUmmt  <fe  Amat,  Secret,  c, 
xvi, 

{d)  See,  besides  the  Man.  van  PrO' 
ced.  in  the  Court  of  Holland,  Zetland 
and  West  Friesland,  tit,  12.  per  tot. 
the  Man.  of  Proced,  in  the  Court  o/ 
JJtrecht,  chaps,  24,  27,  28,  <fe  29,  and 
the  Ordonn,  of  the  Court  of  Anuterdam, 
p,  123  et  aeq. 
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In  matters  of  account  the  parties  draw  up  a  debate,  contradebate, 
solution  and  supersolution,  in  the  same  way  as  in  the  case  of  claim, 
answer,  replication  and  rejoinder. 

Debate  is  a  document  drawn  up  against  an  account,  pointing 
out  the  mistakes  and  errors  therein ;  and  the  custom  is  to  write 
to  each  other,  by  way  of  answer,  to  the  items,  whether  they  are 
admitted  or  not,  and  the  objections  which  may  be  urged  or 
advanced  against  the  same  (e). 

Counter  debate  is  an  answer  to  the  debate  put  in,  dealing  with 
the  matter  articulatiniy  from  one  item  to  the  other. 

Solution  is  a  document  which  serves  in  further  support  of  the 
debate  and  in  answer  to  the  counter  debate. 

Superaolution  is  a  further  support  of  the  counter  debate,  and 
serves  as  a  reply  to  the  solution  put  in  by  the  party  debating. 
The  forms  and  precedents  of  these  documents  will  all  be  found 
in  the  Fapegay  or  Book  of  Forms  lately  enlarged  and  published 
by  the  Secretary  Willem  van  Alphen. 

§  10.  Verbal  pleadings  take  place  in  aU  cases,  which  are  so 
dear  that  a  decision  may  at  once  be  arrived  at,  without  any 


(e)  Oonclading  generally  in  this 
or  some  similar  way, ''  for  which  and 
other   reasons   the    party  debating 
concludes,  that  the  party  debated 
against  shall  be  condemned  to  satisfy 
the    whole   amount   or   item,  &c., 
brought  up  in  the  debit  of  the  ac- 
oount,  and  promptly  to  pay  the  party 
debating  the  sum  of,  &o.,  together 
with  interest  calculated  at  4  per  cent. 
a  mord  saltern  d  lite  mota  until  fall 
payment  has  been  made,  and  that  he 
may  be  ordered  to  oredit  the  party 
debating  in  account,  &c,  together 
with  the  costs; "  also  with  presenta- 
tion or  refusal  of  an  offer  made  on 
account   and    with   this   addition; 
« that  the  commissioners  may  report 
accordingly."    Against  which  con- 
clusion is  taken  by  contradehate  to 
dismiss  the  respective  conclusions  of 
the   party  debating,  and  that  the 
contra  account  and  answer  may  be 
approved  with  costs  or  for  such  other, 
&c.,  or  also  thus :  **  The  party  ten- 


dering, trusting  that  the  commis- 
sioners will  declare  his  offer  sufficient, 
and  to  pay  the  debating  party  a  sum 

of and  shall  dismiss  the 

further  claims  of  the  debating  party." 
Further,  the  parties  on  both  sides 
persist  by  solution  and  tupersolution 
in  what  they  have  already  alleged, 
and  then,  after  interchange  of  In- 
ventories or  Notices  and  muniments 
or  documents,  secret  memorials  pro- 
perly paragraphed  are  put  in,  by 
which  the  impropriety  or  invalidity 
of  the  items  disputed  are  further 
pointed  out,  and  the  remarks  of  the 
party  claiming  on  the  account  sus- 
tained, and  on  the  other  side  the 
objections  to  the  items  justified  and 
the  remarks  of  the  adversary  refuted. 
Whereupon  in  many  cases,  after 
report  made  by  the  commissioners, 
sentence  is  pronounced,  or  points  of 
office  opened  as  may  be  deemed 
advisable. 
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further  inquiry ;  or  in  cases  which  admit  of  no  delay  or  where 
provision  is  prayed,  as  for  instance  in  those  claims  which  are 
founded  on  public  instruments,  acknowledgments  of  the  signature 
by  the  defendant,  or  other  similar  and  irrebuttable  proofs ;  and 
likewise  in  all  intervening  requests  and  incidents  the  pleadings 
are  held  verbally  (/). 

In  the  towns  and  in  the  country  the  cases  are  seldom  stated  in 
writing,  but  are  mostly  pleaded  verbally,  to  the  great  prejudice  of 
many  cases  which  are  not  properly  grasped  or  understood  and 
can  be  much  more  clearly  stated  and  set  out  in  writing  (g).  But 
before  the  Court  (of  Holland)  the  same  is  observed  with  a  dis- 
tinction, for  it  is  indeed  left  to  the  option  of  the  plaintifT  to  plead 
the  case  verbally,  but  he  must  expect  that  if  any  furtiier  inquiry 
be  deemed  necessary,  the  case  may  after  conclusion  of  the  plead- 
ings still  be  ordered  to  be  stated  in  writing. 

§  11.  In  verbal  pleadings  the  plaintiff  begins  with  a  short 
introduction  and  statement  of  the  nature  of  the  case,  mentioning 
the  claim  and  conclusion  with  a  short  argument  in  support 
thereof,  together  with  the  grounds  upon  which    the    same   is 


(/)  Notwithstanding  that  con- 
clusion has  been  made  by  the  parties, 
this  will  not  affect  the  judge,  with 
regard  to  whom  conclusion  is  never 
taken  in  law  atite  latam  sententiam. 
Merul.  I.  4.  t  84.  C.  3.  «.  9.  Instr. 
van 't  Eof.  art.  148,  for  if  the  parties 
have  framed  reprochee  and  salvationSy 
and  the  suit  brought  into  Court  to 
be  examined,  the  Court  will  consider 
whether  the  facts  set  forth  in  the 
reprochea  and  salvations  are  of  such 
importance  that  a  new  inquiry  must 
be  held  thereon  or  not.  If  the  latter, 
the  Court  declares  by  interlocutory 
decrecy  that  the  suit  shall  not  be  con- 
cluded at  the  stage  in  which  it  is, 
but  that  inquiry  shall  be  made  upon 
the  facts  mentioned  in  the  leproches 
and  salvations,  which  in  this  sense 
is  likewise  opening  the  point  of  office, 
and  thereupon  commissioners  are 
again  appointed  for  the  inquiry,  and 
the  party  on  whose  behalf  such  point 
of  office  has  been  opened  complies 


therewith  by  fresh  producing  of 
witnesses,  or  otherwise,  according  to 
the  nature  of  the  fact  to  be  proved. 
But  whether  in  such  event  fresh 
reproches  and  salvations  are  again 
framed  in  writing  I  am  unable  to 
say.  I  believe  that  this  will  not  be 
allowed  the  parties,  except  for  im- 
portant reasons.  If,  however,  the 
Court  deems  such  new  inquiry  un- 
necessary, it  will,  before  concluding 
the  suit,  declare  that  it  can  be 
adjudicated  upon  without  further 
inquiry.  (M.  8.  E.  H.  S.) 

(jg)  That  is  to  say,  if  the  documents 
are  not  too  prolix,  but  haye  been 
properly  drawn;  for  otherwise  they 
will  be  of  no  more  use  than  a  verbal 
statement.  Vid.  Man,  van  Proced. 
edited  by  J.  van  der  Linden,  pag.  60 
et  aeq,  where  there  is  a  concise  note 
how  at  present,  according  to  the 
Eeglement  of  the  year  1728,  matters 
are  to  be  treated. 
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founded,  and  further  praying  for  judgment  on  his  claim  and 
conclusion. 

§  12.  I  say  a  short  argument,  because  the  fuller  and  more 
exhaustive  argument  is  reserved  for  the  rei)lication. 

Then  follows  the  answer  of  defendant,  likewise  with  a  short 
statement  of  the  nature  of  the  question  and  state  of  the  case,  as 
he  may  deem  best  in  support  of  his  conclusion  in  answer,  together 
with  a  brief  refutation  of  what  has  been  alleged  by  the  plaintiff, 
and  further  praying  judgment  on  his  conclusion  in  answer. 

§  13.  Thereupon  the  plaintiff  replies  with  a  short  statement  of 
his  pleading  in  support  of  his  claim,  and  further  stating  fully  his 
arguments  supported  by  reference  to  the  laws  and  the  commen- 
tators, and  for  this  purpose  much  assistance  may  be  derived  from 
the  precedents  in  similar  cases  and  previous  decisions,  although 
the  judge  is  not  bound  by  them,  Quamvis  enim  rerum  saejnus 
judicatarum  non  vilis  sit  authoritas.  I.  36.  D.  de  leg.  Attamen  non 
usque  adeo  sui  valitiira  est  momenta  ut  rationem  vincat  ant  legem, 
L  2.  Cod.  Qiuie  sit  longa  Corisuetudoj  as  we  have  more  fully 
pointed  out  ante,  Bk.  1,  ch.  3.  §  12.  After  which  argument  a 
refutation  follows  of  that  which  the  defendant  has  advanced 
against  it,  and  also  a  repetition  of  the  grounds  upon  which 
the  plaintiff  founds  his  claim,  and  finishing  with  a  request  that 
accordingly  judgment  may  be  given  on  his  claim  and  con- 
clusion. 

§  14.  After  the  reply  of  the  plaintiff  follows  the  rejoinder  of  the 
defendant,  in  which  he  too  briefly  repeats  the  state  of  the  question 
and  the  arguments  in  support  of  his  plea  or  answer,  refuting  the 
arguments  and  reasons  advanced  by  the  plaintiff,  so  far  as  may  be 
thought  requisite,  and  also  citing  reasons,  laws,  and  authorities 
to  the  contrary,  and  refuting  the  precedents  and  decisions  as  not 
being  applicable  to  the  case  by  pointing  out  a  difference  in  the 
circumstances,  quum  minima  circumstantia  variet  causam  et  sic 
il)8umjxis.  And  also  that  the  previous  decisions  have  not  the 
force  of  law  ;  ending  with  a  short  review  of  his  arguments 
and  proofs,  and  praying  judgment  in  terms  of  his  contrary 
conclusion.  ' 

In  pleading  a  case  attention  must  be  paid  to  the  statement  of 
the  case,  so  that  nothing  more  than,  or  different  from,  the  nature 

VOL.  11.  Q   Q 
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of  the  case  and  the  tmth  be  stated  (%).  And  for  this  purpose 
snch  legal  means  ought  to  be  nsed  as  we  may  in  any  way  be  able 
to  apply,  together  with  a  refutation  of  everj^hing  which  we  can 
imagine  will  be  advanced  against  them,  so  that  we  may  be  ready 
with  an  answer  to  CTerything  in  such  a  manner  that  the  chief 
argument  and  most  pressing  conclusion  be  reserved  for  the  last 


(A)  Experienced  orators  have  al- 
ready pointed  out  that  the  principal 
fanlt  in  pleadings  is  that  in  uarraiione 
we  state  unnecessary  matters  and 
thereby  at  the  same  time  apply  the 
records  themselves  and  even  the  law, 
and    refute  the  arguments  of   the 


opposite  side ;  thus  confounding  to- 
gether namUumem,  propotitiimemy 
confirmationem  A  con/utaiionem.  vid, 
ft  Dodiss.  J.  A,  Ernegti.  iniiia  doo- 
irifuxe  sofidioris  praeaertim  p.  m.  775. 
et  stg,  jund,  Bouricius  de  officio 
advocaii. 


CHAPTER    XXXII. 


OF  JUDGES,  JURISDICTION,  AND  MANNER  OF  PROCEEDING 
IN  MATTERS  OF  THE  CHASE,  AND  CONCERNING  THE 
WASTES   AND    WOODS. 


Sect. 

1.  Of  the  jurisdiction  of  the  wood- 

reeve  and  master  companions. 

2.  Of  master  companions  and  how 

to  proceed  before  them,  &c. 

3.  Of  the  kind  of  oases  decided  by 

them. 

4.  Of   gamekeepers    and    conser- 

vators of  downs. 

5.  Of  taking  out  summons  and 

execution. 


Sect. 

6.  How  to  proceed  before  woodrecve 

and  master  companions. 

7.  In    what    cases    by    summary 

process. 

8.  Of  which  sentences  there  can 

be  no  appeal. 

9.  To  whom  appeal  is  to  be  made. 
10.  No  possessory  provision  is  to  bo 

granted  by  the  Court  of  Hol- 
land or  the  Supreme  Court. 


Having  mentioned  the  special  Court  for  matters  concerning 
the  chase  and  wildernesses,  it  is  necessary  that  we  should  sa}'* 
something  about  it  in  detail;  and  on  this  subject  it  must  be 
observed  that : 

§  1.  All  cases  connected  with  the  downs  and  the  chase  cannot 
be  decided  by  any  judge  except  the  woodreeve  and  master  com- 
panions- The  woodreeve  is  the  complainant  and  the  master 
companions  are  the  judges,  selected  by  the  county  of  Holland 
from  among  the  principal  of  the  nobility. 

§  2.  They  are  three  in  number,  and  do  justice  and  give  sentence 
upon  the  complaint  and  demand  of  the  woodreeve  or  his  deput}', 
summarily  without  any  set  form  of  proceeding ;  and  by  virtue  of 
the  ordinance  of  26  December,  1517,  they  used  to  sit  four  times 
in  the  year,  viz.  in  the  beginning  of  January,  April,  July,  and 
October. 

§  3.  But  by  the  recent  Placaat  of  26  March,  1674,  the  sittings 
have  been  reduced  to  two  a  year,  to  wit,  the  second  Monday  in 
the  month  of  May  and  the  first  Monday  in  the  month  of  October^ 
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for  the  purpose  of  deciding  all  the  eases,  offences  and  trespasses 
which  have  occurred  and  taken  place  in  the  said  wastes,  contrary 
to  the  placaats  on  the  wastes  (wildernessen),  hoth  criminally  by 
corporal  punishment,  and  civilly  hy  fine  and  penalty,  according 
to  the  nature  and  gravity  of  the  offence,  as  will  more  fiilly 
appear  from  the  placaats  and  ordinances  on  the  subject,  which  are 
too  lengthy  to  be  mentioned  here.  And,  if  any  extraordinary 
cases  should  arise,  the  punishment  for  which  is  so  great  that  the 
woodreeve  and  master  companions  cannot  venture  to  apprehend 
tlie  offenders  or  give  sentence  thereon,  they  may  refer  and  report 
the  same  to  the  Fiscal  and  Chief  Justice  and  Judges  of 
Holland. 

§  4.  In  order  to  recover  the  said  fines  and  to  maintain  the 
provisions  and  enactments  promulgated  in  the  matter  of  the 
wildernesses  or  wastes,  the  gamekeepers  and  constables  of  downs 
are  employed,  who  pay  strict  attention  to  everything,  and  imprison 
and  fine  offenders ;  and  they  receive  full  credit  in  all  their  fines 
and  arrests. 

§  5.  The  summons  and  execution  of  the  sentence  are  served 
and  carried  out  by  a  messenger  of  the  court,  antiently  authorized 
thereto,  and  recently  by  act  of  the  2  April,  1598. 

§  6.  The  legal  proceedings  are  carried 'on  by  previous  notices 
on  the  part  of  the  gamekeepers  and  constables  of  the  downs 
(Kodde-heyers  and  Duin-meyers),  who  within  six  days  after  the 
commission  of  any  act  must  bring  the  same  to  the  notice  of  the 
woodreeve,  who  thereupon  within  fourteen  days  at  the  furthest 
causes  the  person  accused  to  be  apprehended  and  summoned 
before  the  woodreeve  and  master  companions  on  the  next  ensuing 
lawday  concerning  the  act  charged  against  him,  together  with  a 
circumstantial  description  of  the  said  act,  place,  day  and  hour, 
where,  when,  and  how  the  same  happened. 

§  7.  In  all  petty  cases  up  to  100  Caroli  guilders  of  twenty 
stivers  each,  which  form  the  majority  of  cases,  proceedings  are 
had  summarily  and  de  piano,  without  allowing  any  terms  or 
manner  of  procedure.  See  Plac.  of  the  Emperor  Charles,  81 
July,  1545,  which  merely  mentions  cases  up  to  100  Phihp 
guilders,  whence  it  follows  that  in  other  higher  cases  above  this 
amount,  or  in  other  criminal  cases  which  bring  about  corporal  or 
infamous  punishment,  or  where  unusual  or  irreparable  fine  or 
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amend  is  demanded,  the  ordinary  mode  of  proceeding  by  three 
defaults  and  proper  terms  for  demand,  answer,  replication  and 
rejoinder  must  be  allowed. 

§  8.  From  the  sentences  of  the  woodreeve  and  master  com- 
panions not  exceeding  100  Caroli  guilders  there  is  no  appeal  with 
any  clause  of  inhibition,  but  the  sentence  will  be  executed  pro- 
visionally, so  that  only  reformation  against  the  same  takes  place. 
See  Plac.  of  25  June,  1621. 

§  9.  And  it  must  also  be  observed  that,  from  the  sentences  of 
the  woodreeve  and  master  companions,  no  appeal  or  reformation 
can  be  made  to  the  Court  of  Holland,  but  to  the  feudal  Court, 
and  from  it  to  the  Supreme  Court. 

§  10.  Likewise,  in  a  possessory  case,  if  any  one  maintains  that 
he  is  in  possession  of  the  right  of  hunting,  no  mandament  of 
complainct,  maintenue,  or  an}'  other  possessory  provision  can  be 
granted  upon  the  assertion  of  such  possession  ;  but  having  been 
summoned  on  account  thereof  by  prohibition  and  arrest,  he  must 
defend  the  case  in  the  ordinary  form  of  proceeding  before  the 
woodreeve  and  master  companions,  saving  his  right  of  appeal  or 
reformation  to  the  feudal  Court,  and  from  it  to  the  Supreme 
Court,  if  he  feels  himself  aggrieved  by  the  sentence.  Resolution 
concerning  the  judicature  of  the  chase,  22  November,  1670  (a), 

(a)  Compare  Vol.  I.  of  these  Com-  discussed  and  explained,   and    will 

mentaries,  p»  159.  and  the  Authors  probably  be  still  more  minutely  dis- 

cited  in  the  note  there,  and  also  Me-  cussed  in  a  later  edition.  Add,  Groot 

rula,  3£an.  van  Proced*  edit,  1141.  pag,  Ilolh  Placaath,  VIT,  pag,  869  et  seq, 
141-160,  where  this  subject  is  fully 
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APPENDIX 


SENATUS-CONSULTUM    VELLEIANUM.— AUTHENT.    SI    QUA 

MULIEK 

(Dig.  16 ;  1 :  Cod.  4.  29 :  cf.  Nov.  134.  oap.  8.) 

At  page  38  of  Vol.  II.  of  these  Commentaries,  Van  Leeuwen  lays 
down  that  the  renunciation  by  a  woman  (who  becomes  surety  for 
another)  of  the  hen.  sc,  VelL  vet  Auth,  si  qua  Mulier,  must  be  expressly 
made  in  a  public  or  legal  document  with  full  knowledge  of  the  nature 
and  extent  of  her  privilege ;  and  that  a  simple  renunciation,  not  made 
tnstrumento  publico,  will  not  be  sufficient  to  bind  her  as  surety.  After 
this  passage  of  the  Commentaries  had  been  rendered  into  English,  no 
less  than  three  .decisions  by  the  South  African  Courts,  on  the  subject 
of  the  suretyship  of  women,  have  been  published  in  the  local  reports. 
As  these  decisions  are  of  great  practical  importance,  the  Translator 
deems  it  advisable  to  insert  them  here  in  the  form  of  an  appendix, 
together  with  a  few  notes  and  references,  which  it  is  hoped  may  prove 
of  service  to  the  reader. 


WHITNALL  V8.  GOLDSCHMIDT  (3  Buch.  E.  D.  C.  Rep.  314). 

Provisional  sentence  refused  on  a  promissory  note  signed  hy  a  vnfe,  married 
by  antenuptial  contract  excluding  community,  and  not  carrying  on 
business  of  her  own,  but  only  as  surety  for  her  husband,  without 
renunciation  of  legal  benefits,  and  presuTnably  through  undue  influence. 

The  plaintiff,  Whitnall,  in  his  capacity  as  Manager  of  the  Standard 
Bank  at  Adelaide,  provisionally  sued  Lilian  Goldschmidt,  duly  assisted 
as  far  as  need  be  by  her  husband  William  Henry  Goldschmidt,  for  the 
sum  of  £1500,  alleged  to  be  due  by  her  upon  a  promissory  note  dated 
16th  June,  1883,  payable  four  months  after  date,  made  and  signed  by 
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the  defendant,  the  said  Lilian  Ooldschmidt,  in  favour  of  W.  H.  Gold- 
schmidt,  or  order,  and  by  him  endorsed  to  the  Bank,  together  with 
interest  from  16th  November,  1883. 

Shippard,  J.  refused  provisional  sentence  for  the  following  reasons: 
"  1  so  far  concur  with  what  has  fallen  from  the  Solicitor-Gfneral,  as  to 
hold  that  the  question  of  the  liability  of  the  defendant  in  this  case 
should  be  tested  and  decided  exclusively  by  the  common  law  of  this 
colony.     It  appears   from   a  note  in   Tennant's   edition  of  the  Cape 
Statutes  for  1879,   that  it  was  originally   proposed   that    the  second 
section  of  the  General  Law  Amendment  Act  (No.  8,  1879),  should  con- 
tain the  words :  '  and  the  rights  and  liabilities  of  parties,  as  such,  to 
bills   of  exchange,  promissory   notes,   drafts,  and  cheques;'  but  that 
these  words  were  omitted  by  the  Committee  of  the  whole  House.     It  is 
impossible  to  misunderstand  the  intention  of  the  Legislature  on  this 
subject.     The  alleged  liability  of  Mrs.  Goldschmidt  cannot  be  determined 
by  English  precedents,  though  in  many  respects  the  principles  under- 
lying the  decisions  will  be  found  to  be  almost  identical  with  those  of  the 
Roman  Dutch  Law  on  the  same   subject  (cf.  Cannam  vs.  Farmer,  3 
Exch.  398 ;  Coward  vs.  IlugluSy  1  K.  &  J.  443  ;  McUenry  vs.  3avifs, 
10  L.  R  Eq.  88;  London  Chartered  Bank  vs.  Lampriire,  L.  H,  4,  P.  C, 
at  pp.  593,  594 ;  Board  vs.  Webb,  2  B.  &  P.  93 ;  Smith  vs.  Marsack,  18 
L.  J.,  C.  P.,  65  ;  Prince  vs.  BrunaUe,  1  Biug.  N.  C.  435).     The  strict 
rule  of  the  Roman  Law,  forbidding  a  woman  to  become  surety  for  the 
debt  of  any  other  person,  has  been  adopted  by  the  law  of  Holland  to  its 
fullest  extent  (D.,  16,  1,  32,  §  1;  D.,  16,  1,  6;  D.,  16,  1,'  16,  §  1;  D.,  16, 
1,  8,  §§  7,  8,  9 ;  D.,  16,  1,  14  ;  Grotius,   3,  3,  14  ;  Voet,  16,   1).     Both 
Groeiiewegen  and   Voet  appear,  however,  to    hold,  contrary    to  Roman 
Law,  that  a  woman  can  validly  renounce  the  benefidum  S,  Ctu  Velleiatii 
by  a  private,  as  well  as  by  a  public,  instrument.     (Voet,  16,  1,  9,  ad 
Jin, ;  Groeneivegen  De  Leg,  Abr,,  ad.  Cod.,  4,  29,  23).     But,  as  remarked 
by  the  translator  of  van  der  KeesseVa  Select  Theses  (496,  note),  Voet,  for 
this  opinion,  cites  only  Gi  oenewegen,  who  relies  solely  on  the  old  French 
jurist  Bugnyon    (v.  Fhiliberti  Bvgnyon  Legum  aJjrogaiarum   et  inunta- 
tarum    in    omnibus     curiis,    terris,   jurisdictionibus    et    dominiis    regtii 
Franciae  iractatus,  aticioi-e   Liberto  Francisco  Christyn,  J,  C,  Bruxellis, 
1666).     I  have  carefully  examined  the  treatise  of  Bugnyon,  in  order,  if 
possible,  to  verify  the  citation  of  Groenewegen  (viz.,  lib.  2.  sec.  194),  and 
find  it  incorrect.     The  subject  of  renunciation  of  the  S.  C.  Velleianum 
is  discussed  by  Bugnyon  in  his  fii-st  book  only,  viz.,  in  sees.  26  and  40, 
and  incidentally  in  sec.  194.     The  erroneous  citation  of  Groenewegen  is 
apparently  taken  from  some  reference  to  the  note  to  sec.  40  of  book  1, 
where  the  mistake  occurs.     The  text  of  that  section  is  as  follows:  *^'e 
se  2}railque  aussi  le  §  sod  si  quidem,  de  la  loy  Antiquae,    C.  ad  S.  C. 
Vellejau.,;>«r  iequel  est  signamment  portv,  que  tine  fimme  ne  ne  se I'^o^iirroit 
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aucunement  obliger  pour  le  faict  cTautruy,  fors  soiis  instrument  public 
souscript  de  irois  tetmoinSy  autrement  que  V obligation  seroit  nulle,  laguelle 
solemnity  ne  fut  jamais  receue  ny  approuvee  en  France.*  In  his  note  to 
this  section  HuberuSy  Praelect.  16,  1.  §  15.  says:  ^ Sttfficit  enim  si  vel 
proprio  chirographo  vel  alittnde  mulierem  de  benefido  sibi  competenie 
certioratam,  hutc  S,  C,  Vellejano  renunciasse,  legitime  constet  Bugnyon. 
Vide  in/ray  lib.  2.  sec,  194.  lllius  tamen  legis  solemnitatem  per  edicia  in 
usum  revocatam  esse  censet  Ckristin.  vol.  3,  dec.  36,  nv.  10.'  I  have 
thought  it  worth  while  to  give  these  passages  t?i  extenso,  in  order  to 
show  that  Groenewegeny  careful  and  exact  as  he  generally  was,  must  in 
all  probability,  in  this  instance,  have  adopted  at  second  hand  a  citation 
from  Bugnyony  without  taking  the  pains  to  verify  it.  There  is  nothing 
in  the  text  or  in  the  note  to  show  that  the  French  Law  on  this  point 
was  adopted  in  Holland.  On  the  contrary,  Christinaeus  expressly 
says  (voL  3.  dec.  36,  §  5)  :  *  Nos  avtem  in  curia  nostra  sohmvs  com- 
minuter  observare  distinctionem  illam  quam  tradit  Barth,  scilicet  quod  extra 
judiciumy  extra  praeallegatos  casus,  mulieres  renuntiare  non  posstint  huic 
beneficioy  quia  eAdem  fragilitate  ad  renuntiandum  tndnci  possunt  qud  ad 
infercedendum,'  (As  to  French  Law,  cf.  Burgey  1,  235).  Nevertheless 
Voety  as  already  remarked,  adopts  the  statement  of  Groenewegen  without 
any  independent  inquiry,  and  Professor  Shorery  as  I  shall  presently 
show,  has  merely  followed  the  same  lead.  The  better  opinion  seems  to 
be,  that  the  law  of  Holland,  like  that  of  Friesland,  followed  closely  in 
the  lines  of  the  Roman  Law  on  this  point,  and  that,  according  to  the 
law  of  Holland,  the  renunciation  by  a  woman  of  the  benefit  of  S.  C, 
VeUeianum — in  order  to  be*  effectual — must  be  made  either  judicially 
on  oath,  or  extrajudicially  by  a  public  or  notarial  instrument  duly 
attested,  without  which,  by  Dutch  as  by  Roman  Law,  the  engagement 
itself  was  null  and  void  ;  and  it  is  scarcely  necessary  to  add  that  these 
rules  applied  with  far  greater  force  to  the  case  of  a  married  woman 
attempting  to  become  surety  for  her  husband,  and,  with  that  object, 
to  renounce  the  benefit  of  the  Autkentica  si  qua  mulier.  This  will  fuHy 
appear  from  the  following  authorities,  viz..  Cod,  4,  29,  23,  §  2  ;  van  der 
Keessely  Th,  Sel.y  496 ;  van  Leeuweuy  Comm,y  4,  4,  §  2  ;  Cens.  For,  1,  4,  17, 
4;  van  Sajide,  Becisiones  FrisciaCy  3,  11,  §§  3,  4,  <S£  5  :  Gaily  Observation es 
FracticaCy  2,  77 ;  Christinaeus,  BecisioneSy  3,  dec,  36.  §§  5  &  10 ;  Vinnivs, 
Selector  Juris  QuaestioneSy  1,  48 ;  PereziuSy  Praelectiones  in  Cod.y  4,  29, 
§23,  ad  finem  ;  GrotiuSy  3,  3,  19  ;  Brunnemannus,  In  Band.  16,  1,  §  8. 
BrunnemavnuSy  In  Codicemy  4,  29,  23,  §  4,  ed.  1717,  p.  433;  Zcesius, 
Ad  Pand.y  16,  1,  §§  15,  17,  18;  Zypaeus,  Notitia  Juris  Bel gidy  lib,  4, 
Ad  Velleianumy  §  4,  ed.  1665,  p.  127  ;  Gerkardus  Noodt,  Ad  Band.,  16,  1, 
Opera  Omnia,  ed.  1724,  vol.  2,  p.  356  ;  Huberus,  Praelectiones  Juris 
Civilisy  Ad  Pand.y  16,  1,  §§  15—20,  ed.  1766,  vol.  2,  p.  447.  To  the 
foregoing  may  be  added  the  dissertation  of  Averanius  in  his  Interpreta' 
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tiones  Juris,  lib.  2,  cap,  5,  3rd  ed.  1763,  vol.  1,  p.  386  sq.  LeyBcrus 
says  {Meditatumes  ad  Pandectas,  spec  171,  vol,  3,  p.  263,  ed.  1776): 
*  Creditor  ex  litteria  cambialihuB  a  marito  et  uxore  mhtcriptis  contra 
uxorem  executive  agere  nequit,  tametd  versionem  in  rem  uxoris  probare 
paratuB  sit,*  Groenewegen  says  that  according  to  Neostadius  (De  Paelis 
AntenupiialibtiSy  obs,  18,  in  fin.,  ds  obs.  19^,  the  Supreme  Ck>urt  of 
Holland  decided  that  where  (as  in  this  case)  community  was  excluded 
by  antenuptial  contract,  the  benefit  of  the  Authentica  si  qna  mulier 
extended  even  to  those  married  women  who  publicly  kept  a  shop  or 
carried  on  trade  on  their  own  account  (cf,  note  by  Groenewegen  to 
GrotiuSy  3,  3,  19).  Though  women  lost  the  benefit  of  the  S,  C.  Vellei- 
anum,  if  they  allowed  themselves  to  be,  or  were,  co-principal  debtors 
(D.  16,  1,  11);  yet  married  women,  even  when  they  had  actually 
renounced,  with  all  requisite  formalities,  the  benefit  of  the  S,  C.  Vdleir 
anuniy  were  still  protected  in  respect  of  suretyship  for  their  husbands, 
uuless  they  had  also  specially,  and  by  public  instrument,  after  being 
fully  informed  of  their  legal  rights  renounced  the  benefit  of  the 
Authentica  si  qua  mulier.  By  the  law  of  Friesland,  according  to  van 
Sandcy  a  woman  could  lawfully  renounce  the  benefit  of  the  S.  C, 
Velleiamtm  by  public  instrument  without  an  oath  (Dec.  Fris.y  3,  11,  6); 
but  the  case  was  otherwise  with  a  married  woman  becoming  surety  for 
her  husband,  in  which  instance  the  renunciation  of  the  benefit  of  the 
Aut/ientica  si  qua  mulier  could  only  be  validly  made  by  public  instrument 
duly  sworn  to  by  the  wife  according  to  a  prescribed  form,  after  she  had 
been  made  thoroughly  acquainted  with  the  nature  of  her  act ;  and  in 
seeking  to  invalidate  such  renunciation  the  wife  was  allowed  to  lead 
evidence  to  show  that  she  had  acted  through  the  coercion,  and  in  fear  of, 
her  husband  {Dec,  Fris.,  3. 11.  3).  It  thus  appears  that  the  Dutch  Law 
guarded  and  protected  women,  and  especially  married  women,  in  respect 
of  their  contracts  of  suretyship,  with  the  utmost  jealousy, — like  the 
English  Court  of  Chancery  in  similar  cases ;  nor  is  the  analogy  between 
the  two  systems  surprising,  when  it  is  borne  in  mind  that  the  special 
protection  thus  equally  afforded  to  women  by  the  laws  both  of  England 
and  Holland,  is  entirely  based  on  the  doctrines  prevailing  in  what  may 
be  termed  the  Equity  side  of  the  Court  of  the  Praetor,  the  High  Court 
of  Chancery  of  the  Roman  Empire.  Yet  the  SoUcitar-General  maintains 
that  these  rules,  however  indisputable  in  all  other  cases,  have  no  appli- 
cation to  bills  of  exchange  or  promissory  notes,  and  that  no  (ormal 
renunciation  of  legal  benefits  is  requisite  in  order  to  render  even  a 
man'icd  woman  liable  on  a  liquid  document  of  this  nature.  If  this 
broad  contention  be  sound,  it  is  obvious  that  the  protection  otherwise 
afforded  by  the  Roman  Dutch  Law  to  a  married  woman  could  be  readily 
evaded  by  any  husband,  who,  by  dint  of  coaxing  or  threats,  could 
induce  his  wife  to  sign  or  indorse  his  promissory  notes.    In  support  of 
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his  contention  on  this  point  the  Solieitar-GenercU  relied  entirely  on  two 
authorities,  viz.,  Schorer^s  note  to  Orotius^  3,  3,  §  18,  and  the  decision 
of  the  Supreme  Court  in  the  caae  of  Smuts,  Louw  &  Co.  vs.  Coetzer 
(Buch.,  1876,  p.  55).  The  following  is  a  translation  of  Schorer^s  note  : 
'  In  Friesland  the  renunciation  of  the  S.  G.  Velleianum  is  not  eflFectual 
except  by  public  instrument ;  which  formality,  however,  is  not  required 
either  by  our  law  or  that  of  France  {Groenew.  ad  Cod,,  4,  29,  23).  Nor 
is  there  need  of  any  renunciation  if  one  enters  into  a  contract  with  a 
woman  publicly  carrying  on  trade  {Gfroenetvegen,  ibid,;  NeostaditiSy  de 
pactis  anienuptj  Obs.  18,  n.  6),  nor  is  renunciation  of  the  AutJientica  si 
qua  mulier  requisite  {Groenewegen  ad  Cod,,  4,  29,  15).  And  in  this  case 
in  bills  of  exchange  or  promissory  notes  \in  contractu  cambialt]  if  they 
become  sureties  for  others  and  bind  themselves  by  acceptance,  or  sign 
the  same  together  with  their  husband,  they  are  justly  liable  to  civil 
imprisonment,  even  though  they  have  not  renounced  the  benefit  of  the 
S,  C.  {Ahr.  van  Munch,  Dissert,  Jurid,  de  jure  camhii,,  pag.  95).  But 
the  question  arises,  when  should  a  woman  be  presumed  to  be  such  1 
And  assuredly  it  does  not  suffice  that  she  be  married  to  a  trader,  and 
helps  him  in  his  business,  and  keeps  his  books ;  but  it  is  requisite  over 
and  above  that  she  should  have  been  accustomed  to  carry  on  business 
either  on  her  own  account  in  the  absence  of  her  husband,  or  together 
with  him  as  his  partner  (Idem,  p.  96).  Carpzoviiis  holds  that  a  woman 
conducting  one  particular  business  transaction  only,  should  not  be 
deemed  and  taken  to  be  a  trader,'  <fec.  I  have  said  enough  to  indicate 
the  degree  of  value  to  be  attached  to  what  Professor  Schorer  here  says 
as  to  the  law  of  Holland  resembling  that  of  France,  in  dispensing  with 
the  necessity  of  a  notarial  instrument  for  the  effectual  renunciation  of 
the  legal  benefits;  and  though  Schorer,  in  this,  only  follows  the 
example  of  Voet  in  relying  blindly  on  Groenewegen,  the  views  of  the  last 
are  not  merely  opposed,  but  entirely  refuted,  by  the  concurrent 
testimony  of  the  vast  majority  of  the  most  eminent  jurists  of  Holland. 
For  his  statement  of  the  law  of  bills  of  exchange  and  promissory  notes, 
when  drawn  or  signed  by  married  women,  Schorer  relies  entirely  on 
van  Mtinck,  a  writer  with  whom  I  am  imacquainted  ;  but  it  will  be 
observed  that  he  carefully  restricts  the  application  of  what  he  says  as 
to  the  safety  of  dispensing  with  formal  renunciation  of  the  legal  benefits, 
to  the  case  of  a  married  woman  publicly  carrying  on  trade,  either  on 
her  own  account  solely,  or  as  her  husband's  partner.  This  is,  con- 
sequently, a  question  of  fact  requiring  some  extrinsic  proof.  With 
regard  to  the  case  of  Smuts,  Louw  <fc  Co,  vs.  Coetzer,  I  may  remark  in  the 
first  place  that  that  case  is  apparently  reported  chiefly  on  accoimt  of  a 
point  of  practice  not  bearing  on  the  question  here  raised.  The  Chief 
Justice  there  asked,  in  the  course  of  the  argument  of  plaintiffs' 
Counsel,  whether  Mrs,   Coetzer  could   have  become   surety  for  her 
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husband  without  having  renounced  the  heneficia,  and  was  informed  that 
it  did  not  appear  from  the  note  sued  on  that  she  was  a  surety,  but 
rather  that  she  was  a  co-principal  .debtor ;  and  moreover  that  the 
defence  of  suretyship  without  due  renunciation  had  not  been  relied  on 
by  the  defendants.  As  it  seems,  therefore,  that  the  real  point  here  at 
issue  was  not  raised  by  the  defendants  in  that  case,  I  take  it  that  the 
decision  of  the  Supreme  Court  in  Smvi$^  Ltmw  <fc  Co.  vs.  Coetzer  cannot  in 
this  instance  be  regarded  as  a  precedent,  or  as  in  any  way  governing 
this  case,  wherein  the  defence  has  been  distinctly  raised  by  the 
affidavits  filed  in  answer  to  the  claim  for  provisional  sentence.  It  is 
well  established  in  practice  that  affidavits,  though  not  receivable  as 
proof  of  a  defence  against  a  provisional  claim  on  a  liquid  document,  are 
to  be  received  by  the  Court  on  behalf  of  the  defendant  as  presumptively 
authentic  statements  of  facts,  the  knowledge  of  which  may  cause  the 
Court'  to  order  that  the  principal  case  be  proceeded  with ;  and  such  is 
the  course  I  have  adopted  in  the  present  case.  I  have  expressed  no 
opinion  whatever  as  to  what  may  be  the  probabilities  of  success  in  the 
principal  case.  Circumstances  of  which  the  Court  has  at  present  no 
knowledge  may  possibly  come  to  light  hereafter.  Meanwhile,  for  the 
reasons  I  have  stated,  I  have  merely  refused  provisional  sentence, 
leaving  the  plaintiff  in  his  official  capacity  to  go  into  the  principal  case 
as  he  may  be  advised." 


OAK  vs.  LUMSDEN  (3  Juta.  Rep.,  144). 

A.  iS;  B.  were  married  out  of  community  of  proj)€rty.  Under  a  general 
power  of  attorney  {the  terms  of  which  were  not  in  evidence^)  granted  hy 
A.  to  Iter  husband  B ,  tlie  latter  signed  certain  renewals  of  promissory 
notes  on  her  helialf^  and  in  favour  of  a  fii-m  of  which  he  tvas  a 
member^  and  for  his  accommodation,  which  were  discounted  vnth  C.  A. 
knew  that  the  original  notes  had  been  signed  and  discounted ,  and  C. 
knew  they  were  accommodation  notes  given  by  the  wife  to  her  husband. 
A.  had  not  renounced  any  benefits. 

Held  {per  Curiam)  that  provisional  sentence  must  be  refused  in  an  action 
by  G.  against  A.  upon  the  renewals. 

De  Villiers,  C. J.,  said  :  "  Provisional  sentence  is  claimed  in  this  case 
upon  a  promissory  note  made  by  the  defendant  on  the  15th  of  January, 
1884,  in  fiivour  of  the  firm  of  James  Lumsden  &  Co  ,  and  by  them  dis- 
counted with  the  plaintiff  bank.  At  that  time  the  defendant's  husband, 
John  Lumsden,  was  one  of  the  members  of  the  fii*m,  and  he  signed  the 
note  on  his  wifb's  behalf,  under  a  general  power  of  attoraey,  which  has 
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not,  however,  been  produced  to  the  Court.  It  is  admitted  on  both  sides 
that  thej  were  married  by  antenuptial  contract,  which  excluded  com- 
munity of  property,  and  that  she  did  not  trade  either  in  her  own  name 
or  in  partnership  with  lier  husband.  The  defence  is,  that  the  note  was 
given  for  the  accommodation  of  the  defendant's  husband ;  that  this  cir- 
cumstance was  known  to  the  bank  when  the  note  was  discounted  ;  and 
that  therefore  the  defendant,  being  in  the  position  of  a  mere  surety,  is 
entitled  to  the  benefits  of  the  Senatas  Camultum  Velleianitm  and  of  the 
Authenttca  ii  qua  Mulier,  Before  proceeding  to  inquire  whether  this 
defence  is  supported  by  the  facts  of  the  case,  it  will  be  necessary  for  me 
briefly  to  state  what  I  have  always  understood  to  be  the  law  of  this 
Colony  relating  to  contracts  of  suretyship  entered  into  by  women.  It  is 
clear  that  women,  whether  married  or  not,  suffer  under  no  incapacity  to 
bind  themselves  by  contract,  provided  they  comply  with  the  proper 
legal  forms.  A  married  woman,  who  lives  with  her  husband  and  carries 
on  no  trade  of  her  own,  requires  the  consent  of  her  husband  to  her  con- 
tracts ;  but  if  she  is  a  public  trader,  she  may,  in  matters  appertaining 
to  her  trade,  bind  herself  without  the  consent  of  her  husband ;  but  on 
account  of  the  real  or  supposed  frailty  of  women,  the  law  confers  upon 
them  certain  privileges  which  it  is  competent  for  them  to  plead  in  bar 
of  actions  brought  upon  certain  classes  of  coutnicts.  Amongst  these 
contracts  is  that  of  suretyship,  which  is  not  binding  upon  a  woman  who 
avails  herself  of  the  benefits  of  the  Senatus  ConstUtum  Velleianum,  If  she 
does  not  choose  to  avail  herself  of  her  legal  privilege  by  pleading  it, 
judgment  will  be  given  and  enforced  against  her,  as  in  the  case  of 
SmvtSy  Lotito  &  Co,  vs.  Coetzer  (Buch.  Rep.  1876) ;  but  she  may  re- 
nounce her  right  to  avail  herself  of  the  privilege,  and  it  makes  no  diffe- 
rence how  that  renunciation  has  been  effected,  provided  only  it  is  clear 
from  the  evidence  that  she  understood  what  her  rights  were,  and  delibe- 
rately renounced  them.  It  is  important,  therefore,  that,  her  renuncia- 
tion should  be  effected  by  means  of  a  notarial  instrument,  for  by  this 
means  proof  that  she  deliberately  renounced  rights  which  she  knew  she 
possessed  would  be  dispensed  with.  In  my  opinion,  however,  a  notarial 
instrument  is  not  essential  to  the  validity  of  the  renunciation,  whether 
the  woman  renouncing  be  married  or  not.  In  the  case  of  a  woman 
who  carries  on  a  public  trade  no  express  renunciation  is  required  if  she 
undertakes  a  suretyship  for  the  benefit  of  her  business.  And  whether 
the  woman  be  a  trader  or  not,  if  she  became  a  surety  f(M*  another  on  a 
good  consideration,  or  led  the  creditor  to  believe  that  she  had  received 
such  consideration,  she  would  not  be  entitled  to  the  privilege.  If,  tliere- 
fore,  a  woman  married  out  of  community  makes  a  promissory  note  in 
favoiir  of  her  husband,  as  for  value  received,  she  cannot,  if  she  has  in 
reality  received  no  value,  plead  her  privilege  in  an  action  brought 
against  her  by  a  Ixmd  fide  holder  for  value,  without  notice  that  the  note 
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was  an  accommodation  one.  Of  course  oircumstauces  may  exist  iu  which 
the  creditor  ought  to  know  that  the  wife  was  really  accommodating  her 
husband,  but  in  the  absence  of  such  circumstances  there  is  no  reason 
why  a  creditor  should  necessarily  come  to  this  conclusion.  He  knows 
that  by  oiu*  law  a  husband  and  wife  may  contract  with  each  other  pro- 
vided only  the  contract  does  not  in  fact  amount  to  a  gift  by  one  to  the 
other.  There  is  nothing  to  prevent  the  one  from  making  a  promissory 
note  in  favour  of  the  other,  provided  only  value  has  been  received ;  and 
if  no  value  was  in  fact  received,  the  maker  may,  as  between  the  imme- 
diate parties,  be  a  mere  surety  with  the  right  of  indemnity  against  the 
payee ;  but  the  maker,  if  a  married  woman,  cannot  plead  her  privilege 
as  against  a  bondjlde  holder  whom  she  has  misled  by  the  form  of  the 
note.  I  am  well  aware  that  the  rules  which  I  have  ventured  to  lay 
down  are  not  quite  consistent  with  all  the  dicta  of  Mr.  Justice  Ship- 
pard  in  the  case  of  }V7iitnall  vs.  Goldschmidt  (3  fiuch.  E.  D.  C.  Bep.  814). 
That  learned  judge  appears  to  have  arrived  at  the  conclusion  that  a 
woman  cannot  effectually  renounce  her  privilege  unless  she  makes 
it  *  judicially  on  oath,  or  extra-judicially  by  a  public  or  notarial 
instrument  duly  attested  ; '  and  he  adds  that  *  these  rules  applied  with 
far  greater  force  to  the  case  of  a  married  woman  attempting  to  become 
surety  for  her  husband,  and,  with  that  object,  to  renounce  the  benefit  of 
the  autherUica  si  qua  mulierj  He  admits  that  Groen€W€g€n^  Voety  and 
Schorer  are  of  a  different  opinion,  but  states  that  the  two  latter  blindly 
followed  Groenewegm,  *  who  adopted  at  second-hand  a  citation  from 
Bugnyoriy  without  taking  the  pains  to  verify  it.*  With  due  respect  for 
the  learned  judge,  I  am  of  opinion  that  Groenewegen  is,  as  usual,  per- 
fectly correct  in  his  statement.  Groenewegen^  it  should  be  remembered, 
is  commenting  in  the  passage  objected  to  upon  a  law  of  the  Emperor 
Justinian,  as  quoted  in  Cod,  4.  29.  23.  §  2.  There  it  is  laid  down  that 
women  cannot  bind  themselves  for  others  in  a  contract  of  suretjrship, 
except  by  means  of  an  instrument  publicly  executed  and  subscribed  by 
three  witnesses.  Upon  this  Groeneioegen  observes  :  *  From  this  passage 
the  commentators  conclude  that  a  woman  cannot  renounce  the  Senatus 
CormUtvm  Velleianuniy  except  by  means  of  a  public  instrument^  and 
Sande  seems  to  hint  that  this  rule  is  followed  in  Friesland.  But  by  the 
customary  law  of  ourselves  (t.e.  Holland  proper)  and  the  French  this 
formality  is  not  required ;  for  it  is  sufficient  if,  by  her  own  handwriting 
or  from  some  other  source,  it  is  properly  established,  that  a  woman,  after 
having  been  informed  of  the  benefit  accruing  to  her,  has  renounced  the 
Senatus  GonmliumJ  In  support  of  his  statement  as  to  the  French  law 
he  quotes  Bugnyon^  and  he  then  adds :  *  GhrisHnaem  relates  that  else- 
where edicts  have  rendered  this  formality  unnecessary  in  practice '  (3. 
36.  10).  I  have  referred  to  this  passage  from  Christinaeus,  which  fully 
supports  Groeneioegen,     It  is  true  that  in  a  previous  passage  quoted  by 
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Mr.  Justice  Shippard,  but  not  referred  to  by  Gromewegen^  Christinaeus 
says  (3.  36.  §  5)  :  '  Na$  aiUem  in  curia  nostra  iolemus  communiter  obter^ 
vare  distinctionem  illam  quam  tradit  Barth ; '  but  the  author  clearly 
refers  to  the  practice  obtaining  in  the  High  Court  of  Malines  or  Mechlin, 
a  town  in  Belgium,  and  he  admits  that  eyen  there  considerable  differ- 
ence of  opinion  existed  among  the  text- writers  upon  the  point.  The 
passage  in  Bugnyon  fully  supports  Groenewegen!$  statement  as  to  the 
law  of  France,  and  it  is  quite  clear  that  he  did  not  cite  a  French  writer 
in  support  of  his  statement  as  to  the  law  of  Holland.  That  statement 
is  given  upon  his  own  authority,  which  has  always  been  recognized  as 
eminently  trustworthy.  The  same  remark  must  be  made  regarding 
Voety  who  appears  to  me  not  to  have  blindly  followed  Groenewegen,  but 
to  have  reasoned  out  the  matter  with  his  usual  acumen  and  learning. 
It  is  tnie  that  at  the  end  of  the  9th  paragraph  (16.  1.  9)  ho  quotes 
Groeneioegen  in  support  of  the  opinion  that  it  makes  no  difference 
whether  a  woman  lias  renounced  by  a  public  or  private  instrument, 
but  that  opinion  is  but  the  necessary  conclusion  of  the  long  and  well- 
reasoned  argument  which  makes  up  the  paragraph.  The  truth  of  the 
matter  is,  that  after  the  Senate  had  passed  the  Senatus  Conmltum 
Velleianum  considerable  divergence  arose  among  lawyers  as  to  its  opera- 
tion. Doubts  at  first  arose  whether  the  suretyship  of  a  woman  was  not 
absolutely  void,  but  it  was  finally  decided  that,  although  prohibited  by 
law,  a  woman  could  only  take  the  benefit  of  the  Senatus  Constdtum  by 
pleading  it  I  have  never  found  any  satisfactoiy  explanation  of  the 
passing  of  the  new  law  known  as  the  Authentica  si  qua  mtdier,  whereby 
married  women  are  specially  protected  against  their  contracts  or  surety- 
ships for  their  husbands,  seeing  that  they  were  already  protected  under 
the  general  terms  of  the  Senatus  CansuUum,  The  explanation  which  I 
would  venture  to  give,  in  default  of  any  better,  is  that  the  Emperor 
Justinian  wished — ^to  use  an  English  law  phrase — to  make  the  surety- 
ship of  a  wife  for  her  husband  not  only  voidable,  but  absolutely  void. 
Be  this  as  it  may,  the  jurisconsults  very  soon  applied  to  the  nuw  Im- 
perial law  the  principles  which  they  had  successfully  applied  to  the 
enactment  of  the  Senate.  '  Every  person,'  they  said,  *  who  is  sui  juris, 
may  renounce  benefits  introduced  for  his  benefit  and  not  for  the  public 
good ;  the  new  law  was  enacted  to  protect  wives  against  the  undue  in- 
fluence of  their  husbands  and  against  their  own  supposed  weakness, 
and  not  upon  any  ground  of  public  policy ;  if  in  any  case  the  Court  is 
satisfied  that  a  woman  who  has  become  surety  for  her  husband  did  so 
with  her  eyes  open,  and  with  a  full  knowledge  of  her  rights,  she  ought 
not  to  be  allowed  to  evade  her  liability,  and  if  she  has  effected  the 
renunciation  of  the  privilege  conferred  on  her  by  the  new  law,  by  means 
of  a  public  instrument,  such  as  is  required  in  the  case  of  other  women 
becoming  sureties,  she  ought  not  afterwards  to  be  allowed  to  plead  the 
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privilege.*      This  was  in  substance  the  view    which   prevailed  h  :'.. 
Roman  Empire  after  the  time  of  Justinian,  and  it  was  the  Tiev  '&L.L 
with  certain  modifications,  continued  to  prevail  after  the  &!!  '£  ^'■ 
Empire  in  those  coimtries  which  adopted   the  civil  law.     In  Fni-. 
however,  according  to  Voet,  women  were  considered  quite  shrewd  en   .. 
to  take  care  of  themselves,  and  were  therefore  not  allowed  ihe  prirr  :• 
conferred  on  women  under  the  Roman  Empire.      In  the  German  S-^:  - 
however,  they  continued  to  enjoy  the  privilege.     In  the  NetherLxii 
diversity  of  practice  arose  in  the  different  provinces,  and  it  is  owi^r : 
this  diversity  of  practice  that  any  uncertainty    exists  as  to  omt  t. 
law.     I  am  satisfied,  however,  that  in  the  provinces  of  Holland  piio|«:r- 
whose  laws  in  case  of  a  diversity  we  ought  to  follow — the  capari^ 
women,  married  as  well  as  single,  to  renounce  their  privileges,  was  j 
versally  recognized  in  practice.     This  is  admitted   even   by  somt  v   - 
nicntators  who  deny  the  validity  of  such  a  renunciation.     Thns  J  •  • 
in  the  passage  cited  by  Mr.  Justice  Shippard  (Ad  Pond.    16.  1),  s:> 
*  What  if  the  woman  renounces  the  benefit  ?     Nearly  all  the  wriurs  j 
of  opinion  that  the  renunciation   has  immediate  effect,   provkitc  :: 
woman  were  previously  put  in  mind  of  her  privilege.      And  in  this  v .  v 
the  learned  writers  are  influenced  by  the  circumstance  that  the  .S-^" 
Conmltum  was  introduced  for  the  benefit  of  the  woman,  and  that  t^^rj- 
one  may  renounce  his  own  privileges.     But,'  adds  Noodt^  *do  n(t  ^  ■: 
your  assent  to  that  opinion,  although  accepted  by  the  custom  of :" 
age.'     Perezitu  also,  whom  Mr.  Justice  Shippard  quotes,  says  (4.  y^-  \ 
23)  :  *  It  is  usual  to  inquire  whether  the  Senatus  Consu/tum  has  no  ef./* 
if  a  woman  has  renounced  its  benefit     The  better  opinion  is,  that  it  It- 
no  effect  when  the  woman  becomes  surety  with  the  knowledge  of  rK 
benefit,  and  renounces  the  same.'     Further  on  he  says  :    *  And  for5»>  tL. 
if  a  woman  can  tacitly  renounce  this  exception  by  omitting  to  takt  i:, 
why  should  she  not  be  able,  by  express  agreement,  to  give  it  up,  set  :-- 
that  the  force  of  what  is  expressed  is  greater  than  of  what  is  im])I:r- ' 
And  even  va7i  der  Keessel,  whom  Mr.  Justice  Shippard  also  cites  (TLt:? 
496),  says  ;  *  It  is  a  rule  founded  on  reason,  and  confirmed  bj  the  Huth-- 
rity  of  many  authors,  that  in  order  to  render  effectual  the  renunciati- . 
of  the  Senattis  Comultum  Velleianum  which  is  permitted  bj  our  cu*tp:i-'. 
it  ought  to  be  made  by  a  public  instrument,  without  which  the  engairt- 
ment  itself  is  void,  unless,  perhaps,  a  different  rule  can  be  provai  :' 
have  been  adopted  in  Holland  by  custom.'     We  have  the  testimony  nf 
Groaiexcegen  and  Fort— than  whom  no  more  competent  witnesses  (xd* 
be  found — that  such  a  different  rule  had  in  fact  been   adopted  u 
Holland ;  and  in  the  face  of  that  testimony  I  feel  myself  bound  to  itv: 
that  a  woman,  whether  married  or  single,  cannot  take  the  benefit  cf  tLi 
privileges  already  mentioned,  if  she  has  knowingly  and  deliberateTr  re- 
nounced her  right  to  plead  them,  even  if  she  has  not  done  so  by  a  publii^ 
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instrument,  provided  only  the  renunciation  be  clearly  proved.  Upon  the 
testimony  of  the  same  writers  I  am  further  of  opinion  that,  even  without 
such  a  renunciation,  a  woman  carrying  on  a  public  trade,  who  becomes 
surety  for  another,  is  debarred  from  pleading  the  privilege  either  of  the 
Senatus  Consultum  or  of  the  Authentica,  provided  only  the  contract  was 
made  in  the  course  of  her  trade.     The  case  cited  from  Neostadixia  {de 
Factu.  Ant.f  Obs.  18  and  19),  so  far  from  controverting,  distinctly  sup- 
ports this  view.     There  it  appeared  that  a  woman  was  married  by  ante- 
nuptial contract,  excluding  community  of  goods,  to  a  man  who  before 
marriage  owed  a  creditor  800  florins.     After  marriage  she  continued  to 
carry  on,  as  before,  the  business  of  a  shopkeeper.     The  husband  being 
pressed  by  the  creditor,  induced  her  to  join  him  in  executing  a  fresh 
instrument  acknowledging  their  joint  indebtedness  for  money  lent  and 
advanoed*    At  the  due  date  she  was  sued  by  the  creditor,  but  she 
pleaded  the  S.  G.     The  Court  of  Holland  decided  against  her,  but  on 
appeal  the  judgment  was  reversed  and  the  plea  upheld.     Upou  this 
decision  Neostadiui  remarks :  ^  The  signature  alone  of  the  document 
could  not  bind  Elizabeth  (the  appellant),  since  it  was  clear  from  the 
adncussion  of    the  respondent  himself   that    the  debt    or  loan  had 
been  contracted   before  the   marriage,    that   therefore  she    had  re- 
oeiTcd  no  value  at  the  time  of  her  signing,   and  that  no  portion 
of    the  money  borrowed    had    been  used    in    the   business   of  the 
appellant,  or  in  the  community.'      He  then  adds  the  following : — 
'* '  Lastly,  she  could  not  the  more  validly  bind  herself  for  her  husband 
because  she  was  a  trader  and  carried  on  the  business  of  a  shopkeeper, 
for  although  by  our  customs  a  female  trader  binds  her  husband  and 
herself  in  the  business  which  she  carries  on,  she  does  not  cease  to  enjoy 
the  benefits  of  the  jru  scriptum  in  respect  of  suretyships  entered  into  by 
her  beyond  the  scope  of  her  business.'      Leyserus  is  also  quoted  by 
Mr.  Justice  Shippard  in  support  of  the  statement  that  a  creditor  cannot 
8ue  a  woman  upon  a  bill  of  exchange,  drawn,  accepted,  or  indorsed  by 
her  husband  and  herself  jointly,  even  although  he  be  prepared  to  prove 
that  the  money  was  used  for  the  benefit  of  the  wife.     I  am  not  aware 
whether  or  not  Leyserus  is  here  (Spec.  171)  referring  to  the  case  of 
parties  married  out  of  community,  but  he  makes  the  statement  as  a 
coroUary  to  a  case  reported  by  him  to  have  been  decided  in  Ilelmstadt, 
in  Brunswick.    It  will  be  sufficient  to  mention  the  case  itself  to  show 
that  the  so-called  '  corollarium '  is  a  perfect  non  sequitur.    The  case 
was  this  : — A  wife  becoming  surety  for  her  husband  allowed  a  clause  to 
be  inserted,  which  stated  in  the  deed  of  suretyship  that  the  money  lent 
had  been  used  in  their  joint  business.     This  was  untrue,  but  the 
creditor  argued  that  the  S.  C.  did  not  apply,  inasmuch  as  the  wife  had 
fraudulently  held  herself  out  as  a  trader  and  partner  of  her  husband. 
But  the  suretyship  was  declared  void,  and  the  wife  was  absolved,  on 
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the  ground  that  the  creditor  knew  that  the  statement  was  SsJae  at  the 
time  it  was  made.     In  regard  to  bills  of  exchange  signed  by  women, 
Heineccim  in  his  book  on  Bills  (c.  5.  §  5)  says :  '  It  is  self-evident  that 
the  obligation  of  a  woman  towards  a  third  party  is  of  no  force  if  she 
signs  the  bill  as  surety,  for  she  may  avail  herself  of  the  S,  (7/    Upon 
this  his  commentator  ReUz  remarks  :  '  It  is  easily  understood  that  this 
can  have  reference  only  to  such  women  as  do  not  carry  on  a  public 
trade ;  inasmuch  as  female  traders  are  bound  as  parties  to  bills,  even 
when  they  have  not  renounced  the  well-known  privileges  allowed  to 
them  by  law.'     The  last  observation  I  would  make  is,  that  in  my 
opinion  a  woman  who  holds  herself  out  upon  the  face  of  a  bill  of 
exchange  or  promissory  note,  signed  by  her  as  being  indebted  to 
another  whom  she  really  accommodates,  cannot  avail  herself  of  the 
privileges  mentioned  as  a  defence  to  an  action  brought  by  a  hondjidt 
holder  for  value,  without  notice  that  she  was  a  mere  accommodation 
party.     In  the  case  of  WJiUnall  vs.  Goldschmidt,  there  appears  to  have 
been  some  evidence  that  the  plaintiff  knew,  or  ought  to  have  known, 
that  the  defendant  had  made  the  promissory  note  for  the  acconmioda- 
tlon  of  her  husband,  and  if  the  decision  proceeded  upon  this  ground,  it 
was  in  my  opinion  perfectly  correct.     If,  however,  it  went  upon  the 
ground  that  the  bai*e  fact  of  her  being  an  accommodation  maker 
constituted  her  as  a  mere  surety  for  her  husband,  with  all  the  privileges 
which  this  relation  involved,  I  cannot  agree  with  it.     The  cases  cited 
from  Neostadiua  and  Leyierus  cleariy  shew  that  even  at  the  time  when 
those  cases  were  decided  the  knowledge  of  the  creditor,  that  this 
relation  between  the  debtors  was  really  that  of  principal  debtor  and 
surety,  was  deemed  all-important.     It  is  quite  true  that  Voet  says,  in 
the  passage  quoted  by  Mr.  Leonard  {Voet^  16.  1.  3),  that  if  a  woman  in 
fact  intercedes  as  surety,  the  ignorance  of  the  creditor  that  she  is  a 
mere  surety  does  not  debar  her  from  pleading  her  privileges,  but  he 
adds  that  if  the  woman  had  received  the  money  as  if  it  were  for  her 
own  use,  to  be  by  her  lent  to  the  third  party,  she  would  be  deprived  of 
her  right,  for  otherwise  no  one  could  contract  with  women,  sjs  there  is 
no  knowing  what  they  might  not  do.     And  in  a  subsequent  passage 
(16.  1.  10),  he  is  still  more  explicit.    After  stating  that  a  married 
woman   may  validly  renounce  the  AutherUi4M  as  well  as  the  S,  (7., 
provided  it  was  done  deliberately  after  she  had  been  advised  of  her 
rights  and  benefits,  and  that  Berlic/iius,  Sande  and  others  (contrary  to 
the  opinion  of  himself,  Groenewegen^  and  others)  require  the  renunciation 
of  the  AuthefUica  to  be  upon  oath,  he  adds :  *  Moreover,  even  without 
such  renunciation,   a  woman  becoming  surety  for   her   husband   is 
effectually  rendered  liable,  when  and  in  so  far  as  she  is  herself  indebted 
to  her  husband,  or  holds  herself  out  as  being  so  indebted,  if  the  creditor 
was  ignorant  of  the  true  facts,  because  thus  far  she  is  either  not  injured 
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by  becoming  surety,  or  it  is  only  just  that  she  should  be  held  liable 
as  a  penalty  for  her  fraud '  in  misleading  the  creditor.  Reverting  now 
to  the  present  case,  I  should  have  been  in  favour  of  giving  provisional 
sentence  against  the  defendant,  but  for  two  important  considerations. 
The  note  was  signed  by  the  defendant's  husband  under  a  power  of 
attorney,  which  was  not  produced,  and  which  cannot  be  presumed, 
although  called  a  general  power,  to  have  authorized  her  husband  to 
sign  accommodation  notes  on  her  behalf.  In  the  next  place,  the  weight 
of  the  evidence,  so  far  as  it  goes,  supports  the  view  that  the  notes  were 
in  reality  accommodation  notes  given  by  the  defendant's  husband,  with 
the  plaintiffs  knowledge,  for  the  accommodation  of  the  husband.  The 
plaintiff  may  possibly  be  able,  in  the  principal  case,  to  prove  facts 
which  will  establish  his  case,  but  at  the  present  stage  provisional 
sentence  must  be  refused  with  costs." 

Dwyer,  J, : — "  I  concur  in  the  decision  arrived  at  without  expressing 
any  opinion  on  the  other  points  raised  by  my  lord." 

Smith,  J. : — "  The  object  of  the  Senatua  Cotuultum  Velleianum  and  of 
the  Autlienttea  n  qua  Mulier  being  to  protect  women  from  being 
deprived  of  their  property  through  being  induced  by  undue  influence 
to  enter  upon  onerous  obligations  for  others,  there  would  be,  if  the 
matter  were  to  be  regarded  as  res  integra,  great  weight  in  the  contention 
that^  when  these  laws  form  part  of  the  law  of  a  country,  women  should 
not  be  allowed  to  renounce  the  protection  afforded  to  them  by  these 
laws,  except  by  some  formal  public  act,  because  the  same  influence 
that  would  induce  them  to  sign  an  acknowledgment  for  the  debt  of 
another  would  induce  them  to  add  a  statement  that  they  renounced 
the  benefit  of  these  laws,  and  so  render  the  laws  of  little  use.  The 
question  as  to  whether  a  woman  can  or  cannot  renounce  these  benefits 
by  private  act  is  not  raised  in  this  case,  and  it  is  not  necessary  to 
express  any  opinion  upon  the  point.  Although  the  Roman-Dutch  Law 
has  modified  the  effects  of  these  laws,  I  am  of  opinion  that  they  core  so 
far  in  effect  under  the  law  of  the  Colony  that,  where  a  married  woman, 
not  being  a  trader,  agrees,  without  renouncing  their  benefit,  to  be 
responsible  for  a  debt  of  her  husband,  no  obligation  arises  that  can 
be  enforced  at  law  unless  the  agreement  was  entered  into  for  her 
benefit,  or  unless  the  creditor  was  led  to  make  the  agreement  through 
some  deceitful  representation  for  which  she  is  responsible.  There  is  no 
evidence  that  satisfies  me  that  the  proceeds  of  the  note  were  either 
applied  directly  to  the  defendant's  use  or  indirectly  to  extinguish  a 
debt  due  by  her  to  the  firm.  On  the  contrary,  the  husband  swears 
positively  that  the  sum  she  owed  in  1881  was  paid  off,  and  that  she 
then  lent  the  firm  £5,000,  and  that  he  furnished  the  Bank  with  a 
statement  at  the  end  of  1881  of  the  affairs  of  Lumsden  k  Co.,  in  which 
the  defendant  appeared  as  a  creditor  for  £5,000,  and  that  the  Bank 

R  R  2 


612  APPENDIX. 

Btill  has  that  statement.  The  only  other  question  is,  Did  the  defendant 
by  her  acts  enable  the  husband  to  deceive  the  Bank  in  such  a  manner 
as  to  render  her  liable  for  the  consequences  1  The  note  sued  upon  was 
signed  '  qq.  M.  H.  L.  Lumsden  (the  wife)  John  Lumsden.'  Now  it  is 
stated  by  Story^  that  wherever  an  authority  purports  to  be  derived 
from  a  written  instrument,  or  the  agent  expressly  signs  the  contract, 
or  other  paper  introduced  with  the  words  '  by  procuration/  as  if  be 
signs  *  by  procuration  of  A.  B.  (his  principal),  C.  D.'  (the  agent),  in  such 
a  case  the  other  party  is  bound  to  take  notice  that  there  is  a  written 
instrument  of  procuration,  and  he  ought  to  call  for  and  examine  the 
instrument  itself,  to  see  whether  it  justifies  the  act  of  the  agent;  for 
under  such  circumstances  it  is  but  a  reasonable  precaution  and  exercise 
of  prudence,  and  he  is  put  upon  inquiry  :  Story  on  Agency^  §  72.  The 
power  was  not  put  in  evidence,  but  it  is  stated  that  the  husband  held 
the  wife's  general  power  of  Attorney.  Now,  as  was  said  by  Lord 
Watson  in  delivering  the  judgment  of  the  Privy  Council  in  the  case  of 
Machellar  vs.  Bond  (9  L.  R  Appeal  Cases,  715),  'the  words  to  perform 
all  such  acts  and  things,'  and  so  forth,  may  very  naturally  be  read  as 
power  to  perform  such  acts  as  are  necessary  or  for  the  advantage  of  the 
wife  in  relation  to  the  management  of  her  estate.  It  is  true  that  this 
may  be  said  to  be  a  mere  ohUer  dictum^  as  the  Court  stated  that  it  did 
not  think  it  necessary  to  determine  the  precise  limits  of  the  power,  as 
it  held  that  there  was  at  any  rate  no  authority  given  to  the  husband  by 
the  power  to  dispense  on  the  wife's  behalf  with  the  protection  given  to 
her  by  the  Senatus  Consultum  Velleianum.  But  if  the  view  suggested 
by  the  Court  in  the  judgment  of  the  Privy  Council,  as  to  the  meaning 
of  the  words  in  a  general  power,  is,  as  I  venture  to  think  it  is,  the 
correct  one,  it  is  clear  the  husband  had  no  general  power  to  sign 
promissory  notes.  If,  then,  a  person  taking  a  promissory  note  in  the 
form  of  the  present  one,  was  bound  to  look  at  the  power,  and  had  no 
right  to  assume  that  it  was  made  bond  fide  and  upon  valuable  con- 
sideration, it  seems  necessarily  to  follow,  if  it  was  not  so  given,  that  he 
is  bound,  if  he  seeks  to  charge  the  maker,  to  show  that  he  made  due 
inquiry,  and  was  justified  in  believing  that  the  maker  was  liable  upon 
it.  The  fact  that  very  many  notes,  amounting  to  thousands  of  pounds, 
purporting  to  be  made  in  favour  of  the  husband,  and  signed  qq.  by  him 
for  his  wife,  were  being  continually  brought  to  the  bank  by  the  hus- 
band to  be  discounted,  ought  surely  to  have  led  the  bank  to  suspect  that 
they  were  merely  accommodation  notes,  and  have  induced  a  prudent 
manager  either  to  refuse  them  or  to  make  inquiries  from  the  wife. 
In  the  view  that  I  have  taken  of  the  facts  it  is  unnecessary  to  express 
any  opinion  as  to  whether  a  married  woman,  not  being  a  trader,  would 
or  would  not  be  liable  to  an  indorsee  for  value  upon  an  accommodation 
note  signed  by  her  in  favoiu*  of  her  husband,  such  indorsee  knowing 
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the  relationship,  but  not  being  aware  that  there  was  no  consideration. 
On  the  one  hand  it  may  be  contended  that  by  our  law  husband  and 
wife  may  contract,  and  that  if  a  wife  places  her  signature  to  a  note  in 
which  are  the  words  '  for  yalue  received,'  when  in  fact  she  has  received 
no  value,  she  enables  her  husband  to  deceive  an  indorsee  for  value,  and 
is  consequently  deprived  of  the  protection  afforded  by  the  Smatus 
Consultum,  On  the  other  hand,  it  may  be  contended  that  if  this  be 
the  law,  the  S,  C.  affords  no  protection,  as  a  h\isband  has  merely  to 
induce  his  wife  to  sign  a  promissory  note  and  get  it  discounted,  and 
then  she  will  be  liable  for  his  debt ;  that  seeing  that  a  person  must  be 
taken  to  know  that  protection  is  afforded  by  law  to  a  married  woman 
in  reference  to  taking  over  the  liabilities  or  becoming  surety  for  her 
husband,  he  ought  not  to  be  deceived  by  the  words  '  for  value  received,' 
but  that,  knowing  that  the  note  is  made  in  favour  of  a  husband  by  a 
wife,  he  is  put  upon  inquiry,  and  if  he  discounts  it  without  due  inquiry, 
he  does  so  at  his  risk.  As  I  stated  before,  I  express  no  opinion  upon 
this  pointy  but  base  my  judgment  simply  on  the  ground  that  under 
the  circumstances  disclosed  by  the  affidavits  the  Bank  ought  to  have 
known,  and  must  be  taken  to  have  known,  that  the  note  sued  upon  was 
an  accommodation  note  made  by  a  wife,  not  being  a  trader,  in  favour 
of  her  husband,  and  that  consequently  she  is  not  liable  upon  it  to  the 
Bank." 


McALISTEB  vs,  BAW  &  CO.  (6  Natal  Law  Bep.  N.S.  10). 

The  Sc.  Yelleianum  and  the  Authentica  si  qua  Mulier  apjyly  to  all 

obltffatians  of  womeii,  including  promissory  Notes^  signed  hy  them  as 

sureties. 
Where  there  is  no  fraud  Creditors  are  not  protected  hy  ignorance  of  the 

vxmuxrCs  surety  ship. 
Public  female  traders,  though  not  entitled  to  tJie  benefit  of  the  Sc.  Yelleianum 

in  their  trade  obligations,  are  entitled  to  that  of  the  Authentica. 
Where  a  husband  and  wife  signed  a  joint  and  several  promissory  note :  Held, 

that  she  was  not  liable  tliereon,  being  a  female  surety  wlio  had  not 

renounced  the  exceptions, 

Connor,  C.J. : — "  This  case  came  before  the  Coui*t  on  review  from  the 
Resident  Magistirate  here,  who  decided  against  the  appellant  on  the 
ground  that  the  protection  given  by  law  to  women,  in  becoming 
sureties,  does  not  apply  where  the  suretyship  liability  is  created  by  a 
promissory  note.  This  was  the  only  ground  on  which  the  Besident 
Magistrate  would  seem,  from  his  reasons,  to  have  decided  in  the  case. 
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But  if  a  more  solemn  instrument  would  be  invalid,  it  would  seem 
afoj'tiori  that  the  less  solemn  should  be  also. 

"Mr.  Hathom,  for  the  respondents,  argued  that  negotiable  instru- 
ments were  on  a  peculiar  footing,  and  that,  while  indorsers  of  such 
notes  were  to  be  deemed  sureties,  still  they  had  no  right  to  claim 
sureties'  benefits,  though  they  had  not  renounced  them.  In  the  first 
place,  however,  though  indorsers  may  have  a  likeness  to  sureties,  firom 
there  being  some  one  else  whose  liability  is,  as  among  themselves,  prior 
to  theirs,  still  they  need  not  be  sureties.  They  may  have  joined  merely 
on  their  own  account.  Then,  again,  the  law  dealing  with  bills  of 
exchange  states  the  respective  liabilities  of  the  parties,  and  docs  not 
give  indorsers  the  henefida  of  sureties  {Strach,  Dt  Merc,  p.  647,  citing 
Nov.  4,  C.  3.  Oloss.  Argentar.  V.  JD,  Linden,  668-688,  citing  Leys.  Med. 
vol,  7,  spec.  531,  and  Poth.  vol,  4,  273).  And  when  a  man  becomes  a 
party  to  a  bill  of  exchange  or  promissory  note,  he  may,  in  the  interests 
of  conunerce,  be  well  supposed  to  have  agreed  not  to  claim  any  benefits 
inconsistent  with  the  free  running  of  the  negotiable  security  in  ordinair 
course. 

"  The  promissory  note  here  was,  in  form,  joint  and  several,  signed  by 
Mrs.  McAlister,  assisted  by  her  husband,  and  also  signed  by  him ;  and 
expressed  to  be  for  value  received,  and  to  be  payable  to  Mr.  Alexander 
(who  was  in  fact  the  principal  debtor)  at  the  office  of  J.  Raw  &  Co.,  the 
respondents.  It  is  clear,  from  a  document  signed  by  Raw  &  Co.,  and 
dated  3rd  July,  1883,  that  they  knew  that  McAlister  was  a  surety  for 
Mr.  Alexander  for  £250,  due  by  him  to  Mr.  Baker ;  and  if  we  were  to 
take  as  true  the  hearsay  evidence  in  the  Court  below,  as  to  what 
Mr.  Alexander  represented  to  the  McAlisters,  we  should  probably  con- 
clude that  Raw  &  Co.  knew  that  the  promissory  note  sued  on  was  for 
part  of  the  £250,  still  due  to  Mr.  Baker ;  and  as  Raw  &  Co.  seem  to 
have  been  interested  that  the  property,  bought  for  £250  from  Mr.  Baker, 
should  be  freed  from  his  claim,  in  order  to  be  subject  to  a  bond  of 
theirs,  it  is  not  unlikely  that  the  money  advanced  by  them  to  Mr. 
Alexander,  on  the  note  in  question,  was  seen  to  by  them  to  hare 
reached  Mr.  Baker's  hands ;  but  there  is  no  evidence  of  that  There 
was  not  any  evidence  for  the  plaintiff,  except  the  note,  in  the  Coart 
below ;  the  Magistrate  apparently  only  calling  for  evidence  as  to  the 
fact  of  Mrs.  McAlister's  suretyship ;  which  was  shown  indisputably ;  but 
still  he  decided  in  favour  of  the  plaintiffs,  and  against  the  surety.  With 
reference  to  knowledge  in  Raw  &  Co.  of  Mrs.  MoAlister's  suretyship  In 
the  note,  it  is  distinctly  laid  down  (Voet,  16.  1.  3,  citing i>i^.  16.  1.  17. 
pr.)  that  knowledge  in  the  creditor  is  not  necessary,  where  the  woman 
is  not  acting  fraudulently. 

"  Mr.  Laugh  ton,  for  the  appellant^  cited  from  the  Judgment  of  the 
Privy  Council  in  T^ie  Natal  Bank  vs.  Bond  (53.  L.  J.  P.  C.  97,  8),  the 
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statement  that,  according  to  the  Law  of  Natal,  the  effect  of  the 
priyileges  of  a  woman,  as  to  her  becoming  bound  as  a  surety,  '  is  to 
render  her  deed  altogether  void  (vid.  Hub,  ad  Dig,  16.  1.  5),  unless 
she  has  expressly  renounced  her  right  to  plead  them.'  The  Magistrate 
was  apparently  impressed  by  the  word  deed  used  here  ]  but  it  appears 
to  me  that  Lord  Watson  was  there  citing  from  the  Avthentica  si  qua 
Mtilier  (ad  Cod,  4.  29.  22.)  ;  and  that  what  was  meant  by  the  word  was 
simply  something  done  {factum)  by  the  woman.  Every  ^mtten  obli- 
gation, in  as  much  as  it  binds,  is,  with  us,  a  bond ;  and,  as  something 
done,  is  an  act  and  deed.  There  are  various  kinds  of  bonds : — mortgage, 
notarial,  underhand,  &c.  I  have  said  a  loritten  obligation,  more  perhaps 
with  reference  to  ordinary  habits  of  speech  than  to  legal  precision.  The 
English  distinctions,  between  specialty  and  simple  contract  obligations, 
do  not  apply  to  our  law.  The  distinction,  with  us,  is  rather  between  acts 
or  documents  of  a  public  or  private  nature  {Sand,  Decis.  3.  11.  12.  6.). 

''  The  Authentica  si  qua  Mtdier  {ad  Cod.  4.  29.  22.)  is  expressed  as 
follows :  '  If  a  woman  agree  by  an  instnqgcient  of  debt  with  her  husband, 
or  write  and  make  her  property  or  herself  bound,  we  order  that  this 
shall  by  no  means  be  valid,  whether  it  be  done  once  or  often  for  the 
same  matter ;  whether  the  debt  be  private  or  public ;  but  what  is  done 
shall  be  as  if  it  were  not  done  or  written,  unless  it  be  manifestly  proved 
that  the  monies  were  expended  for  that  woman's  own  benefit.*  This,  I 
need  hardly  say,  is,  as  to  the  mode  of  obligation,  as  strongly  and  as 
generally  expressed  as  well  can  be.  The  Senatus  Consultum  Vellejanum 
{Dig*  16.  1.  Cod,  4.  29),  applying  generally  to  women  becoming  sureties, 
proceeded  on  the  principle  that  suretyship  was  unsuited  to  women,  in 
like  manner  as  holding  public  offices  {Dig,  16.  1.  2.  (12));  and  Pothier 
{Pand,  16.  1.  2.),  summarising  the  decree,  says  (citing  Cod,  4.  29.  4), 
'In  sum,  the  Senatus  Consultum  applies,  whether  the  woman  binds 
(obligates)  herself,  or  her  property,  in  another's  matter;  and  that  by 
any  species  of  contract,  for  any  person,  and  in  respect  of  any  creditor ; 
also,  whether  she  intervene  directly,  or  a  trick  be  attempted  with  the 
S.  C  He  then  {ih,  4)  cites  Dig.  16.  1.  2.  (4),  which  is  as  follows : 
*  Every  obligation,  of  any  kind,  is  within  the  S.  C.  V. ;  whether  the 
intervention  is  by  words,  or  act,  or  any  other  contract.'  And,  as  an 
instance  of  attempting  to  get  out  of  the  S.  C.  by  evasions,  Dig,  16.  1. 
82.  (3)  is  cited  {ib.  12),  where  the  woman  gave  a  mandate  to  another 
to  intervene;  and  it  is  laid  down  that  if  the  creditor  knew  of  the 
evasion,  he  could  not  recover  against  the  mandatory,  but  if  he  did  not 
know  he  could  so  recover,  and  the  mandatory  could  not  sue  the  woman. 
Then  the  case  is  taken  {ib.  14,  &c.)  where  the  woman  pretends  to  the 
creditor  that  the  money,  in  respect  of  which  she  binds  hei:self,  is  for 
herself,  though  it  is  not  so  in  fact.  There,  if  the  creditor  knows  the 
truths  the  S.  C,  binds  him ;  but  if  he  did  not  know,  it  might  be  other* 
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wise  (citing  Dig,  16.  1.  11.  4.  27).  Here,  of  course,  Mr.  Alexander,  the 
payee  of  the  note  and  the  principal  debtor,  knew  that  Mrs.  McAlister 
had  got,  and  was  to  get,  no  money  for  or  from  the  note,  and  that  she 
was  a  mere  surety.  How  far  that  knowledge,  if  requisite,  could  affect 
Kaw  &  Co,  is  another  question.  It  is  clear,  however,  that  here  Mrs. 
McAlister  made  no  misrepresentation ;  and  the  note  shows  on  its  face 
that  she  was  a  married  woman,  and  that  her  husband  was  concerned  in 
the  transaction  {Leys,  Med,  Fand.  spec.  171  (6),  vol.  3.  p.  262).  Mr. 
Laughton  urged  upon  us  that  the  note  was,  quoad  Mrs-  McAlister,  void, 
and  therefore  could  not  be  valid  in  anyone's  hands ;  and  we  have  seen 
that  the  language  of  the  AtUlientica  «  qua  mulier  goes  far  to  support 
the  contention  {Huh.  Dig.  16.  1.  6;  Muhlenh.  Fand.  8.  489;  Van 
Leeuwen.  R  D.  L.  4.  4.  2 ;  Sande.  Deci$.  3.  IL  4),  but  it  is  not 
necessary  so  to  hold  here. 

"  There  is,  no  doubt,  authority  for  saying  that,  in  Holland,  a  woman 
trading  publicly — which  there  is  no  evidence  Mrs.  McAlister  does — 
could  not  claim  the  benefit  of  the  Senatus  Consultuni  Velleianum^  but 
could  insist  on  that  of  the  Auth.  d  qua  mulier  {Oroenew.  ad  Cod.  4.  29. 
pr.  ;  Autlient.  c.  22.).     For  this  proposition  Neostadius  {Fact.  Anten.  obt, 
18,  19)  is  cited ;  and  he  gives  a  decision  by  the  Senate,  that  a  married 
woman,  though  a  trader,  signing  an  underhand  instrument  for  a  debt 
incurred  by  her  husband  before  marriage,  was  held  to  be  protected  by 
the  legal  hejieficia;   the  subject-matter  not  being  connected  with  her 
trade.     Another  similar  decision  is  given  {ih.  19) ;   but  in  the  latter 
case,  in  the  underhand  instrument  of  obligation,  the  wife  acknowledged 
herself  to  be  a  principal  debtor  {Leys.  Med.  Fand.  sp.  169  (3),  vol.  3. 
p,  241) ;  but  it  is  said,  *  she  was  not  thereby  deprived  of  the  ben^cia 
Vellejani  (whereof  there  was  no  renunciation),  for  she  declared  herself 
liable  for  another  {A.  Te^aurus  Decis.  Fedem&nt.  222.  11) ;  yea,  because 
by  the  instrument  of  debt  she  joined  with  her  husband  and  made  herself 
obligated,  the  very  instrument  w^as  absolutely  invalid  {nuUalenus  valet) ; 
it  is  in  the  same  condition  as  if  nothing  were  either  done  or  written, 
unless  it  be  clearly  shown  that  the  money  was  expended  for  the  woman's 
use  {text,  in  Authent.  si  qua  muliery    This  seems  to  govern  the  case  of 
the  note  here,  as  originally  made  and  signed.     So  van  der  Linden  says 
(p.  209)  that  women's  surety-engagements  are  rendered  void  by  the 
heneficia  when  not  renounced.     Van  der  Keessel  seems  to  cany  the 
disability  of  women,  to  become  sureties,  even  further  than  others  {Th. 
496.).     It  is  observable  that  Groeneuegeuy  in  his  note  to  the  part  of 
Grotius   on  which   van  der  Keessel  was  commenting,  cites  the  two 
decisions  from  Neostadius  which  I  have  mentioned,  and  van  der  Keessel 
expresses  no  dissent ;  and  such  underhand  instruments  of  debt  as  bills 
of  exchange  had,  I  need  hardly  say,  been  then  long  well  known  {Grot. 
3.  13.).    Indeed  in  a  note  to  Leyser*s  Meditations  {vol.  2.  p.  203.  ^.  171)f 
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the  case  of  a  husband  and  wife  signing  a  bill  of  exchange  is  distinctly 
mentioned  as  coming  within  these  (women)  beneficia  of  which  he  had 
been  there  treating ;  and  he  gives  this  as  a  corollary — '  A  creditor,  by  a 
bill  of  exchange  signed  by  a  husband  and  wife,  cannot  act  summarily 
(executive)  against  the  wife,  though  he  be  prepared  to  prove  that  the 
money  came  to  the  wife ; '  the  necessity  for  proving  this  fact,  probablyi 
preventing  the  case  being  sufficiently  liquid  for  provisional  sentence  and 
execution. 

"I  ought,  perhaps, — lest  a  passage  in  Voet  should  mislead — to 
mention  that  Faber  (CocL  4.  21.  17.  cited  Voet  16.  1.  10.  in  Jin,)  gives 
a  decision  of  the  Senate  in  a  case  where  a  wife  was  held  not  to  be 
entitled  to  the  henejiciay  because  when  a  creditor  of  her  husband,  who 
had  granted  a  pignus  for  the  debt,  was  removing  it  to  have  it  sold  in 
execution,  the  wife  asked  to  have  the  pignut  deposited  with  her,  and 
promised  that  she  would  pay  the  debt,  or  restore  the  pignns.  That,  of 
course,  is  a  case  in  which  the  wife  got  property,  and  by  returning  it 
she  could  free  herself  fh>m  liability  (n.  5.  ad  Fab.  mpra) ;  and  her 
conduct  is  referred  to  as  fraudulent.  Faber  (t6.  16)  gives  another 
decision,  in  which  it  was  held  that  a  woman  who  becomes  a  surety  in 
order  that  her  husband,  in  prison  for  a  delictum^  should  be  released, 
cannot  claim  the  heneflda  ;  but  that  it  would  be  otherwise  (S,  V,  Wis,  ad 
Cod.  4.  29.  22)  if  the  husband  had  been  in  prison  only  for  debt  or  other 
civil  matter.  The  mode,  therefore,  in  which  Voet  (jmpra)  refers  to 
Faber  is,  I  think,  to  some  extent  misleading,  by  his  omitting  to  mention 
the  pigntu  and  the  depomtum^  and  the  alternative  nature  of  the  wife's 
contract  {Leys.  Med,  sp.  171.  (6),  cor.  1.). 

^*  The  decision  in  the  Court  below  appears  to  me  to  bo  based  upon  a 
distinction  between  nominally  different  instruments  of  debt,  which  the 
law  does  not  recognize  ;  and  the  rule  is  that  Courts  are  not  to  distin- 
guish where  the  law  does  not.  (Bartolus  ad  Dig,  6.  2.  8.  cited  Fab.  Cod. 
4.  21.  6.  (2)).  If  the  consequences  are  injurious  there  should  be  a 
legislative  remedy.  The  wife's  obligation,  which  is  to  be  protected  by 
the  beneficia^  may  be  of  any  kind ;  and  it  is  observable  that  in  our 
recent  law  as  to  Renunciations  (No.  4  ;  1884,  s.  3.)  it  is  declared  that 
in,  and  for,  the  purpose  of  the  Law  the  word  debtor  shall  include  any 
Migar.  I  think,  therefore,  that  the  judgment  in  the  Court  below 
should  be  set  aside,  as  far  as  it  purports  to  bind  Mrs.  McAlister  in 
respect  of  debt  or  costs.  The  respondents  should  pay  the  costs  of  this 
application  in  review.  ...  It  may  be  well  that  I  should  add  that 
nothing  has  been  said,  in  this  case,  as  to  community  of  goods  between 
the  McAlisters  {Oroenw.  ad  Cod.  4.  29.  22  ;  Hub.  ad  Dig.  16.  L  10.)  or, 
therefore,  as  to  liability  of  her  property  to  aU,  or  part,  of  his  debts." 


618  APPENDIX. 

The  actual  points,  adjudicated  upon  in  the  above  cafles,  have  no 
doubt  been  correctly  decided ;  but  the  learned  judges  in  the  course  of 
their  judgments  have  expressed  dida^  which  are  not  reconcileable  with 
each  other.  In  WhUnaU  vs.  Goldschmidi  (supra)  Shippard,  J.,  lays  down 
that  bj  Roman-Dutch  Law  the  benefit  of  the  Sc.  VeU.^  in  order  to  he 
efiectual,  "  must  be  made  either  judicially  on  oath,  or  extra  judiciallj 
by  a  public  or  notarial  instrument  duly  attested,  without  which,  hy 
Dutch  as  by  Roman  law,  the  engagement  itself  was  null  and  void ;  and 
it  is  scarcely  necessaiy  to  add  that  these  rules  applied  with  far  greater 
force  to  the  case  of  a  married  woman  attempting  to  become  surety  for 
her  husband,  and,  with  that  object^  to  renoimce  the  benefit  of  the 
AvtJientica  si  qua  mulier.*'  The  learned  judge  then  cites  numerous 
authorities,  and  maintains  that  both  Groenewegen  and  Voet,  who  hold 
that  a  woman  can,  by  the  customs  of  HolUmd^  validly  renounce  the  htn. 
Sc  Veil,  by  a  private  as  weU  as  by  a  public  instrument^  have  no 
authority  for  this  statement.  In  Oak  vs.  LtoMden^  however,  De 
Villiers,  C.  J.,  gives  it  as  his  opinion  that  a  notarial  instrument  is 
not  essential  to  the  validity  of  the  renunciation,  whether  the  woman  be 
married  or  not ;  and  says  that  this  is  the  law  at  the  Cape  of  Good 
Hope,  but  cites  no  decision  in  support  of  it.  He,  therefore,  adopts 
the  view  of  Groenewegen  {Cod.  4.  29.  23.  §  2.)  and  of  Voet  (16.  1.  9.). 

So  far  as  the  practice  in  the  province  of  Holland  is  concemed  (and  in 
South  A£ica  the  law  of  Holland  has,  in  case'  of  conflict,  always  been  pre- 
ferred to  that  of  any  other  province  of  the  Netherlands),  the  statement  of 
Groenewegen  is  supported  by  other  writers  besides  Voet :  vid.  Wass^iaar 
Jud,  Fract.  voL  2,  ch.  10,  §  17,  and  Schorer  ad  Grot  3.  3.  18.  On  the 
other  hand,  in  addition  to  the  authorities  cited  by  Shippard,  J.,  in  favour 
of  the  contention  that  the  renunciation  must  be  made  ituirumeiUo  pn^ 
licoy  reference  may  be  had  to  Kersteman  Regttw,  Boek  in  voce  BenefUM^ 
pp,  42—3.  Huber  Heed.  Regis.  3.  27.  §  9.  and  Bdl  Jwrid.  cos.  78. 
pp.  565  <£r  8.  This  last  is  an  authority  of  importance,  for  we  there 
find  an  opinion,  given  in  1675 — 6  by  four  practising  advocates  at  the 
Hague,  that  a  renunciation  of  the  Se.  Vell.^  to  be  efiectual,  must  take 
place  in  publico  instrumento.  This  opinion,  given  a  quarter  of  a  century 
later  than  the  publication  of  Groenewegen's  book,  de  U,  dbr.^  proves  that 
even  in  the  province  of  Holland,  in  the  latter  half  of  the  17th  centuiy, 
the  departiire  from  the  rule  of  the  Roman  law  was  by  no  means  so 
generally  recognised  in  practice  as  Groenewegen  would  have  us  believe. 
The  truth  of  the  matter  seems  to  be,  that  while  some  lawyera  held  a 
public  renunciation  by  the  woman,  in  the  absence  of  fraud,  sufl&cient, 
others  thought  such  a  practice  should  be  discouraged  and  the  rule  oi 
the  Roman  law  strictly  adhered  ta  Thus  Lybrecht  {Bed.  YerU  vol,  2, 
ch.  34.  §  16),  after  observing  that  the  renunciation  of  the  Sc  VelL  and 
Avth.  si  qua  Mvlier  should  take  place  per  instrumentum  publicum,  eg. 
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before  a  notary  and  witnesses,  or  a  secretary  and  two  magistrates,  adds, 
"  But  some  are  of  a  different  opinion,  if  it  appears  that  no  fraud  is  mixed 
up  in  the  transaction,  and  she  has  with  full  knowledge  of  her  benefit  re- 
nounced it.  However,  for  security's  sake  and  to  prevent  all  disputes, 
it  is  advisable  to  do  so  before  a  notary  and  witnesses."  Van  Leeuwen  in 
his  Practyck  der  NotariBBen^  p.  170,  is  to  the  like  effect.  In  answer  to 
the  question  whether  the  renunciation  hen,  Sc.  VelL  may  also  be  effected 
by  a  private  instrument  {onder  de  hand)^  he  says,"  According  to  law  this 
must  be  done  by  a  public  instrument,  arg.  /.  23.  Cod.  ad  Senat.  Vellejan, ; 
but  in  practice  some  are  of  opinion  that  it  may  also  take  place  in  a 
private  document,  provided  it  appear  that  this  was  done  with  full  know- 
ledge. In  such  a  case,  however,  it  is  safest  also  to  renounce  this  benefit, 
/.  23.  Cod,  ad  Senat.  Vellejan.  specially,  which  ought  to  be  done  by 
public  instrument."  This  difference  of  opinion  among  the  lawyers  of 
Holland  continued  to  a  much  later  date,  and  appears  never  to  have  been 
settled  by  any  judicial  decision.  Hence  we  find  Van  der  Keessel  {Th, 
496),  after  stating  that  the  renunciation  of  the  Sc.  Veil,  ought  to  be 
mode  by  public  instrument,  without  which  the  suretyship  is  void, 
cautiously  adding  these  words,  "  unless  perchance  a  different  rule  can  be 
proved  to  have  been  adopted  in  Holland  by  custom."  And  Van  der 
Linden,  in  a  note  to  his  edition  of  Pothier  {On  Obligations,  vol.  1,  p.  454) 
observes :  "  According  to  our  modem  law  it  is  beyond  question,  and 
generally  accepted  in  practice,  that  a  woman  may  renounce  both  the 
henejicium  Scti.  Vellejan.  and  that  of  the  Anth.  si  qua  Afulier  {Grot.  Inr 
trod,  bk.  3.  ch.  3.  §  18  &  19),  and  this  even  without  any  distinction 
whether  such  renunciation  takes  place  by  a  public  or  private  instrument 
(F.  d.  Keessel,  Th.  Jur.  Hall.  ^  Zed.  Tk.  496).  Indeed  the  making  of 
this  renunciation  has  with  us  become  such  a  well-known  and  general 
form,  that  we  ought  rather  to  doubt  whether  it  would  not  be  less  absurd 
to  abolish  the  Velleianian  decree  altogether,  as  King  Henry  IV.  has 
done  in  France."  This  note  of  Van  der  Linden  leaves  the  question  still 
unsettled,  and  it  is  remarkable  that  he  merely  cites  Van  der  Keessel 
in  support  of  the  proposition  that  the  renunciation  ben.  Sc.  Veil. 
may  take  place  by  private  instrument.  The  passage  from  Van  der 
Keessel  mentioned  above  hardly  bears  out  this  statement ;  so  that,  as 
far  as  the  opinion  of  the  text-writers  and  jurists  of  Holland  is  con- 
cerned, the  beginning  of  the  19th  century  leaves  the  question  precisely 
where  it  was  in  the  age  of  Groenewegen  and  Van  Leeuwen.  The  con- 
cluding remark  of  Van  der  Linden  is,  however,  worthy  of  note.  It 
appears  that  in  his  day  the  practice  with  respect  to  renunciation  of 
the  Sc.  Veil,  had  become  a  mere  matter  of  form,  and  hence  he  asks 
the  question  whether  it  would  not  be  advisable  to  abolish  the  ben.  Sc 
VelL  altogether  1  It  seems  to  follow  from  this  that,  if  the  benefit  of  the 
Senatus  Consultum  is  to  be  retained,  the  rules  of  law  with  respect  to  its 
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renunciation  should  be  strictly  observed,  for  otherwise  the  object  of  the 
Senatus  Consultum,  viz.,   the  protection  of  women,  will  be  entirely 
defeated.     "  The  object  of  the  Sc  Veil,  and  Auth.  d  qua  Afulier  being  to 
protect  women  from  being  deprived  of  their  property,  through  being  in- 
duced by  undue  influence  to  enter  upon  onerous  obligations  for  others, 
there  would  be,  if  the  matter  were  to  be  regarded  as  res  vntegra^  great 
weight  in  the  contention  that,  when  these  laws  form  part  of  the  law  of 
a  country,  women  should  not  be  allowed  to  renounce  the  protection 
afforded  to  them  by  these  laws  except  by  some  formal  public  act^ 
because  the  same  influence  that  would  induce  them  to  sign  an  acknow- 
ledgment for  the  debt  of  another  would  induce  them  to  add  a  statement 
that  they  renounced  the  benefit  of  these  laws,  and  so  render  the  laws  of 
little  use  "  {per  Smith,  J.,  Oak  vs.  Lunudm^  suprcu     See  also  ChriiUn, 
Decis,  vol,  3.  decis.  36.  n.  5.  in  med,).    As  no  direct  decision  of  the 
South  African  Courts,  on  the  point  under  consideration,  is  to  be  found 
in  the  Reports,  the  probability  is  that,  if  the  issue  should  at  some  future 
time  be  definitely  raised,  the  result  will  be  in  accordance  with  the  strict 
rule  of  law-^that  the  renunciation  Ben.  Sc.  Veil,  d:  Auth.  si  qua  niMlier 
can  only  be  made  publico  instrumento. 

In  Oak  vs.  Lumsdm  (supra)  De  Villiers,  C.  J.,  says,  "  And  whether 

the  woman  be  a  trader  or  not,  if  she  became  a  surety  for  another 

on  a   good  consideration,   or  led    the  creditor  to  believe   that  she 

had  received  such  consideration,  she  would  not  be  entitled  to  the 

privilege.     If,  therefore,  a  woman,  married  out  of  community,  makes  a 

promissory  note  in  favour  of  her  husband,  as  for  value  received,  she 

cannot,  if  she  has  in  reality  received  no  value,  plead  her  privilege  in  an 

action  brought  against  her  by  a  boiid  fide  holder  for  value,  without 

notice  that  the  note  was  an  accommodation  one.''    The  case  here  put 

falls  within  the  terms  of  the  AuHi.  si  qua  Multer,  which  renders  void 

every  contract  entered  into  by  a  woman,  whether  as  surety  or  principal, 

for  the  benefit  of  her  husband.     It  follows  that  it  is  immaterial  whether 

the  holder  of  the  promissory  note  knew  or  not  that  the  note  was 

merely  an  accommodation  one ;  for  where  a  woman,  in  signing  a  note, 

intercedes  as  surety  ignorance  on  the  part  of  the  creditor  will  not 

deprive  her  of  the  ben,  Sc,  Veil,  (Voet,  16.  1.  3).    From  other  passages  in 

his  judgment  it  appears  that  the  learned  Chief  Justice  attaches  great 

importance  to  the  words  for  value  received  occurring  in  promissory  notes, 

xtnd  holds  that  if  a  woman  signs  a  note  in  this  form  she  is  virtually 

guilty  of  fraud  in  having  misled  the  creditor  by  an  assertion  that  she 

had  received  value   for  the   obligation  contracted  by  her.     That  a 

woman  cannot  plead  her  privilege,  where  she  has  been  guilty  of  fraud 

is  plain  ;  but  ought  the  mere  formal  words  for  value  received^  occurring 

in  every  promissory  note,  to  be  considered  as  a  practice  of  fraud  by 

the  woman,  where  she  has  in  reality  received  no  value  ?    Begard  being 
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had  to  the  form  of  the  note  in  McAlister  vs.  Raw  <L'  Co,  (supra),  it 
seems  that  Connor,  C.J.,  did  not  attach  any  importance  to  such 
words.  Nor  onght  any  distinction  to  be  di*awn  between  negotiable 
instruments  and  other  documents,  so  far  a3  the  ben.  Sc,  Veil,  d;  Auth,  si 
qua  Mulier  are  concerned.  "  The  decision  in  the  Court  below  appears 
to  me  to  be  based  upon  a  distinction  between  nominally  different 
instruments  of  debt,  which  the  law  does  not  recognize  ;  and  the  rule  is 
that  Courts  are  not  to  distinguish  where  the  law  does  not"  (j)er 
Connor,  C.J.,  McAlister  vs.  RaWy  supra),  Shippard,  J.,  was  of  the  same 
opinion  in  Whiinall  vs.  Goldschmidt,  "  If  this  broad  contention  {Sc. 
that  no  renunciation  is  necessary  in  case  of  negotiable  instruments) 
be  sound,  it  is  obvious  that  the  protection  otherwise  afforded  by  Roman- 
Dutch  I^w  to  a  married  woman  could  be  readily  evaded  by  any 
husband,  who  by  dint  of  coaxing  or  threats  could  induce  his  wife  to 
sign  or  endorse  his  promissory  notes."  (See  also  Auret  vs.  Hindj  4 
Buch.  E.  D.  C.  Rep.  295.)  The  learned  Judge  then  refers  to  Chief 
Justice  (not  Professor  as  he  erroneously  styles  him)  Schorer,  ad  Grot 
3.  3.  18,  and  observes  that  no  value  is  to  be  attached  to  his  statement 
that  by  the  law  of  Holland  a  renunciation  by  a  woman  carrying  on 
trade  is  unnecessary,  so  as  to  bind  her  as  surety.  Schorer  is,  however, 
quite  correct.  His  meaning  is  evidently  that  a  woman  carrying  on 
trade  can,  without  any  renunciation,  bind  herself  by  a  contract  of 
suretyship  in  regard  to  anything  relating  to  such  trade.  For  this 
Schorer  cites  the  best  possible  authority,  viz.  a  decision  of  the  Supreme 
Court  of  Holland,  to  be  found  in  Neostad,  de  pact,  ant,  ohs,  18. 

Huberus  {Heed,  Regis,  hk,  3.  ch,  27.  n.  10)  says  that  if  a  woman  has 
not  pleaded  the  Sc,  Veil,  she  will  have  judgment  pronounced  against 
her  (c/.  Smuts,  Louw  <fc  Co,  vs.  Coetzer,  Buch.  Rep.  1876,  p.  55);  but  even 
after  judgment  she  may  still  claim-  the  hen,  Sc,  Veil,  against  execution 
of  the  judgment.  {Huber.  d.  L  See  also  Cons.  <L'  Advys,  vol,  1,  cons.  292  ; 
Schorer  ad  Grot,  3.  3.  §  18,  in  fine.)  In  Maliadi  vs.  De  Koch  (1  Law- 
rence Rep.  344)  the  High  Court  of  Griqualand  held  that  a  woman  could 
claim  the  hen,  Sc,  Veil,  although  it  had  not  been  pleaded.  A  woman 
cannot  set  up  the  Sc,  Veil,  or  Auth,  si  qtia  Mulier,  where  she  has  been 
guilty  of  fraud,  or  has  been  benefited  by  the  transaction,  or  has  become 
surety  for  her  creditor,  or  if  after  two  years  she  confirms  her  suretyship 
imder  renunciation  of  benefits,  or  being  a  trader  has  become  surety  with 
reference  to  something  connected  with  such  trade,  or  where  she  has 
interposed  herself  for  a  debt  of  herliusband  in  order  to  get  him  out  of 
prison,  or  where  she  becomes  heir  to  the  principal  debtor.  Vid,  Voet, 
16.  1.  10. ;  jKersteman,  Regts,  W.  boek,  in  voce  Beneficie,  p.  42  /  Wassenaar 
prod.  Jud.  vol,  2.  cJi.  10.  §  13.  and  §§  15-17;  Consult,  <Sj  Advys.  vol,  5. 
cons.  260.  in  fin.;  Neostad,  de  pact,  ant.  ohs.  18 ;  Fab,  ad  Cod,  4.  21.  Def, 
16  dc  17.— Tb. 


INDEX. 


AAIiMOESSENIEBS,  333. 
AANBOOED,  Vol.  n.,  149  xn  nolia. 

AASDOM'S  Begt.  17 ;  427  et  nq.    See  IimERiTANCE. 

ABANDONMENT, 

of  land  through  iutimidalion,  173,  178. 

if  the  land  has  been  oyerflowed  for  ten  years  and  afterwards  again  be- 
comes land,  it  will  belong  to  the  oouat,  f  6. 

ABBOrS  EIGHT,  235. 

ABDUCrnON, 

he  who  carries  off  a  daughter  with  violence  is  guilty  of  death,  Vol.  II., 
296 ;  but  if  done  with  her  consent  he  is  not  punishable,  i6. 

this  must  be  understood  of  a  young  woman  who  is  of  age,  ib.  in  notis, 

if  the  daughter  be  a  minor,  her  consent  is  immaterial,  ib. 

they  who  aid  and  assist  abduction  are  liable  to  the  like  punish- 
ment, 297. 

they  who  have  counselled  and  promoted  it  are  also  liable  to  punish- 
ment, ib, 
the  daughter  carried  off  may  marry  the  abductor,  tb. 
it  is  doubtful  whether  the  crime  is  thereby  extinguished,  ib. 

ABOLITION.    See  Pabdon. 

ABSENCE 

of  one  of  the  spouses  for  several  years,  without  being  heard  of,  will  en- 
title the  other  spouse  to  re-marry,  121. 

such  lapse  of  years  fixed  at  five  years,  122,  note  (A). 

long  and  continued  absence  justifies  presumption  of  death  Grot 
1.  10.  5. 

ACCEPTANCE 

of  a  Bill  of  Exchange.    See  Exohanoe. 

ACCESS, 

right  of  to  public  roads  and  waters,  295-6. 


624  INDEX. 

ACCESSION, 

a  means  of  aoquiring  ownership!  156. 
definition  of,  175. 
j9er  conse^^uentiam  ret,  180. 

whatever  is  bnilt  or  sown  on  land  belongs  to  the  owner  of  the  land,  ih» 
he  who  knowingly  builds  on  another's  land  may  daim  uu/td  expenses, 
t5.,  note  (a). 

AOCESSOBIES  AND  PBINCIPALS,  Vol.  11.,  318  in  notia. 

ACCOUNTS, 

chamber  of,  11, 13. 

ACCUSED, 

persons  accused  of  crime.    See  Cbdce. 

ACaUISITION 

of  property  for  us  by  others,  193. 

ACTIO 

de  inojfficioBO  ieatamento,  358  in  notis, 

depauperie,  Yol.  11.,  324,  note  (c). 

depeculio;  de  in  rem  verao.  Vol.  II.,  19  in  noti4, 

Exerdtoria,  et  Institoria,  Vol.  11.,  23  in  notie, 

in  Bupplementum  legitimae,  358  in  notis, 

Faulianay  when  it  lies,  197,  note  (w). 

Quanti  minoris  or  cestimaioriay  Vol.  II.,  145,  note  (c). 

Quod  Jussu,  Vol.  II.,  19  in  notis. 

Jledhibitoria,  Vol.  11.,  145,  note  (c). 

TrihtioiHa,  Vol.  II.,  19  in  notis. 

ACTIONS, 

when  considered  as  moveable  or  immoveable  property,  145  et  in  notis. 

an  action  for  damages  by  the  injured  party  is  not  taken  away  by  a  pro- 
secution at  the  public  instance.  Vol.  IL,  410,  note  (a). 

the  party  injured  cannot  proceed  both  criminally  and  civilly.  He  must 
elect,  ib. 

action  or  claim  defined,  432. 

is  either  criminal  or  civil,  ih. 

personal  or  real,  ib. 

real  actions  are  either  provisional,  or  possessory ,  and  petitory ,  433. 

the  possessory  action  must  be  brought  before  the  Supreme  Court  in  the 
first  instance,  ib. 

it  lies  either  for  the  purpose  of  recovering  lost  possession,  called 
eomplaind,  434 ;  or  to  be  protected  in  possession,  called  mainienue,  ib. 

complainct  may  be  instituted  before  the  Provincial  Court  by  way  of 
innovation,  ib. 

of  the  mode  of  procedure  in  complainct,  ib. 

actions  are  also  stricti  Juris  and  bonaefidei,  435. 

in  the  former  the  judge  is  strictly  confined  to  whatever  the  case  or  docu- 
ment expressly  contains,  ib, 

of  the  discretion  of  the  judge  in  actions  bonaefidei,  i5>. 
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ACTIONS— con<intt€<Z. 

the  practitioneT  should  always  satisfy  himself  that,  the  client  has  a  just 
cause  of  action  or  complaint,  436;  and  if  so,  what  is  the  proper 
remedy,  ib.    See  Pleading. 

ADDITION.  Vol.  n.,  587. 

ADIATION 

of  inheritance,  402. 

effect  of  adiation,  403 ;  Vol.  II.,  246. 

See  ISTHESITAKCE. 

ADMIRALTY, 

council  of  formed,  11. 

« 

ADOPTION, 

as  it  existed  among  the  Bomans,  not  known  to  the  law  of  Holland,  86. 
adopted  children  may  take  ex  teetamentOf  but  they  cannot  succeed  ah 
inkataio,  86>7. 

ADULTERY, 

a  ground  for  divorce,  117. 

adultery  may  be  condoned,  118. 

a  marriage  once  dissolyed  on  the  ground  of  adultery  can  only  have 

effect  again  after  proceedings  had  de  novOy  ib, 
a  spouse  guilty  of  adultery  forfeits  in  favour  of  the  innocent  spouse  all 

benefits  that  would  otherwise  have  accrued  to  him  or  her,  342. 
definition  of  adultery,  Vol.  11.,  304  et  in  noiis, 
effdsio  semenis  is  not  an  essential  of  this  offence,  ib, 
punishment  in  case  of  adultery,  305. 
the  injured  spouse,  whether  husband  or  wife,  has  an  action  of  damages 

against  the  adulterer,  ib,  et  in  notis, 
punishment  for  adultery  prescribed  by  the  present  Dutch  Code,  ib, 
adultery  is  no  longer  a  crime  in  South  Africa,  ib, 
the  guilty  spouse  forfeits,  in  favour  of  the  injured  one,  everything  which 

by  common  law  or  ante-nuptial  contract  would  have  been  acquired  by 

him  out  of  the  property  of  his  spouse,  204,  305. 
according  to  Roman  law,  a  husband  discovering  his  wife  in  the  act  of 

adultery  might  kill  her  as  well  as  the  adulterer,  306. 
so,  likewise  a  father  the  seducer  of  his  daughter,  ib, 
whether  the  same  is  still  observed  at  the  present  day,  306-7. 
the  better  opinion  is  that  the  husband  would  be  guilty  of  manslaughter 

307  in  notie  ;  and  so  would  the  father  be,  308  in  notis, 
where  a  father,  who,  taking  his  daughter  in  the  act  rushes  upon  the  adul- 

turer,  is  killed,  can  the  adulterer  plead  self-defence  ?  308  in  notis, 

ADVERTISEMENTS,  Vol.  H,  477,  588. 

ADVOCATE, 

an  advocate  is  not  liable  for  an  erroneous  opinion,  Vol.  II.,  265,  except 

where  he  has  committed  fraud,  ib.    See  Praeyabicatiok. 
the  office  of  advocate  is  of  great  dignity,  376. 
who  are  entitled  to  be  advocates,  377. 
they  must  take  an  oath  on  admission  by  the  Court,  ib, 
duties  attached  to  the  office  of  advocate,  377-8. 
vou  II.  s  s 
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ADVOCATE— «on<tnw^. 

an  adyocate  may  appear  in  tlie  inferior  tribnnals  in  cases  of  import' 

anoe,  379. 
he  must  answer  to  the  Court  for  all  matters  concerning  his  pzofesnon 

and  office,  428. 
of  his  lien  on  the  documents  of  a  suit.    See  Betentiok. 
he  must  sue  for  his  fees  in  the  Court  in  which  he  is  enrolled,  428. 
cannot  giye  eyidence  in  a  case  in  which  he  has  been  engaged,  485. 

AETGA,  17. 

Aesgadoem,  ih. 

APFINITY, 

explained,  46. 

only  extends  between  the  husband  or  wife,  and  the  relations  of  the 

other,  58 ;  but  not  also  between  the  relations  of  the  husband  and 

the  relations  of  the  wife,  ih, 
two  men  married  to  two  sisters,  or  two  women  married  to  two  brothers 

are  not  afflnea  of  each  other,  ih, 

AFFIBMATION, 

a  solemn  affirmation  may  be  made  instead  of  an  oath,  YoL  IL,  496, 

in  notis. 

AGENT.    See  Mandate;  Bbozer;  Obligation. 

AIR, 

the  air  is  common,  150. 

everyone  has  a  right  to  the  unobstructed  use  of  the  air  aboye  his 
land,  151. 

ALIBI,  Vol.  n.,  482. 

ALIENATION, 

who  may  not  make  an  alienation  of  property,  193-4. 

ALIENS, 

an  alien  could  formerly  not  leave  property  by  will,  nor  testify  against 

native  subjects,  69. 
nor  can  they  fill  any  offices,  70  and  note  {b). 

ALLUVION, 

is  of  two  kinds,  1st,  aanwaSj  2nd,  aanwerp^  175,  note  (a). 

the  right  of  alluvion  claimed  by  the  counts,  175. 

whatever  is  added  by  the  sea  or  rivers  to  our  land  becomes  our  pro- 
perty, 176. 

this  must  be  accepted  with  some  qualification,  ih,  note  (5). 

where  land  has  been  granted  by  the  counts  to  individuals  upon  certain 
fixed  measurements  the  right  of  alluvion  will  remain  in  the  counts, 
178. 

the  alluvion  may  be  promoted  by  means  of  dams,  &c.,  provided  no 
obstruction  is  caused  to  navigation,  or  to  third  parties,  179'. 
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ALTERATION  of  the  pleadings.    See  Pleabdtg. 

AMBITIO,  Vol.  II.,  264  in  notia. 

AMSTERDAM, 

custom  of,  as  to  wills  made  by  inmates  of  almsliouses,  333. 

law  of,  as  to  a  direction  in  an  antenuptial  contract  or  will  **  "not  to 

alienate  the  property  away  from  the  testator* 8  blood  or  family  "  378  in 

notis,  and  380;  Vol.  II.,  102-3. 
custom  at  that  place  that  general  mortgages,  effected  before  the  local 

magistrates,    shall   have    the   same   right    as   special   mortgages, 

Vol.  n.,  84. 
no  distinction  between  general  and  special  mortgages  is  recognised  at 

Amsterdam,  Vol.  11.,  103,  106-7. 

ANGELOT, 

value  of,  246. 

ANIMAL, 

wild  animals  become  the  property  of  the  captor,  1 57. 

animals  having  the  animus  revertendi  are  not/erac  Jiaturae,  ib, 

wild  animals  kept  in  a  park  are  private  property,  158. 

caught  on  another's  land  are  the  property  of  the  captor,  160  in  notis. 

the  owner,  however,  will  have  an  action  for  trespass  on  his  land,  ib, 

not  the  wounding  of  a  wild  animal  but  its  capture  gives  the  right  of 

ownership  in  it,  163  e^  in  notia, 
distinction  drawn  by  Puffendorf  on  this  subject,  ib, 
the  owner  of  a  wild  animal,  accustomed  to  do  mischief,  neglecting  to 

secure  it  will  be  liable  for  damage  or  injury  done  by  it,  Vol.  II.,  283, 

even  where  death  has  been  caused  by  the  animal,  ib.    See  further 

under  Toet. 

ANTENUPTIAL  CONTRACT, 

an  antenuptial  contract  is  not  considered  revoked  by  a  general  revoca« 

tion  occurring  in  a  testament,  328. 
it  may,  however,  bo  revoked  by  necessary  implication,  ib. 
its  object,  Vol.  II.,  19  i. 
minors  should  be  properly  assisted  by  their  parents  or  guardians  in  the 

execution  of  an  antenuptial  contract,  ib,  in  notia. 
the  presence  of  the  parents  or  guardian  at  the  execution  will  be  su£&- 

cient,  195  in  notis, 
an  antenuptial  contract  may  be  entered  into  orally  or  in  writing,  ib. 
an  intended  spouse  may  stipulate  for  a  benefit  by  antenuptial  contract, 

195;  but  not  for  a  share  in  the  profits  acquired  during  marriage 

without  being  liable  for  the  losses,  ib. 
a  wife  may  stipulate  that  she  have  her  election  of  sharing  in  profit  and 

loss  on  tiie  dissolution  of  the  marriage,  or  of  reclaiming  her  property 

brought  into  the  marriage,  ib, 
reason  for  this  rule,  ib. 
this  privilege  of  election  is  personal  and  does  not  pass  over  to  the  wife's 

heirs,  ib. 
by  heirs  must  be  understood  collateral  heirs  and  strangers,  and  not  also 

children  or  sui  heredes,  ib* 

s  s  2 
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ANTENUPTIAL  CONTRA0T-^on<mu«d. 

distinction  taken  by  Voet  on  this  point,  196  in  notU, 

the  future  spouses  may  not,  before  or  after  execution  of  the  antenuptial 

contract,  benefit  each  other  by  secret  agreements,  donations,  redpiocal 

promises,  &c.,  196. 
nor  may  they  promise  anything  to  the  relatives  of  each  other  oontiaiy 

to  the  contents  of  such  antenuptial  contract,  tb, 
although  community  has  been  excluded  the  wife  may,  after  death  of 

her  husband,  be  sued  for  half  of  the  debts  incurred  in  support  of  the 

household,  ih. ;  she  retains,  howeyer,  an  action  against  the  husband's 

heirs  if  any,  ih, 
effect  of  a  stipulation  in  an  antenuptial  contract,  whereby  the  husband 

is  prohibited  from  mortgaging  or  alienating,  &c.,  the  property  of  the 

wife,  except  with  her  consent,  196-7,  and  Vol.  L,  43. 
in  spite  of  such  stipulation  the  alienation  by  the  husband  will  be  Talid 

as  regards  third  parties,  198-9. 
Groenewegen  is,  however,  of  a  different  opinion,  199. 
the  wife  will,  however,  have  an  action  against  the  hxusbaiLd  or  lus 

heirs,  ih, 
if  the  prohibition  against  alienation  has  been  publicly  proclaimed,  or 

or  any  mala  fides  has  been  practised,  the  alienation  by  the  husband 

will  not  be  valid  as  regards  third  parties,  ih, 
the  same  rule  should  apply  to  a  mortgage  of  the  wife's  property  by  the 

husband,  except  where  a  special  preference  is  allowed  the  wife,  ih, 
if  the  administration  of  the  wife's  property  has  been  judicially  prohibited 

the  husband,  the  wife  has  an  action  of  reclaim  against  third  parties 

and  further  possessors,  198  in  notis. 
according  to  Baldus  no  agreement  is  valid  whereby  the  husband  is 

deprived  of  the  honour  and  dignity  which  the  wife  owes  him,  197. 
whatever  has  not  been  expressly  stipulated  in  the  antenuptial  contract 

follows  the  community,  199. 
hence,  although  community  of  property  has  been  excluded,  there  will 

nevertheless  be  community  of  fruits,  acquisitions,  profit  and  loss,  ib, 
where  mention  is  made  of  profit  and  loss,  or  the  same  tacitly  becomes 

common,  inheritances,  acquisitions,  or  similar  profits  and  burdens  are 

not  included,  200. 
whether  suretyships  contracted  by  a  husband  during  marriage  are 

included  under  profit  and  loss,  ih, 
in  Friesland  a  wife  is  not  liable  on  the  suretyships  of  the  husband,  ib, 
in  Holland  the  suretyship  is  regarded  as  a  common  loss,  for  which  the 

wife  or  her  heirs  will  be  liable  to  the  extent  of  half,  200-1. 
this  is,  however,  not  free  from  doubt,  ih, 
an  intended  spouse,  marrying  a  widow  or  widower  with  children,  can 

only  stipulate  by  antenuptial  contract  for  a  child's  portion,  and  no 

more,  201. 
so,  to  the  children  of  the  first  marriage,  parents,  &o.,  no  more  than  a 

child's  portion  may  be  promised,  ih, 
the  excess,  which  has  been  bequeathed,  or  given  to  the  second  spouse, 
\ ,         will  go  to  the  sole  benefit  of  the  children  of  the  first  marriage,  ib, 
an  antenuptial  contract,  dealing  with  a  matter  of  inheritance,  has  the 

force  of  a  last  will,  202. 
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ANTENUPTIAL  CONTRACT— c^nfinuwZ. 

if  a  child's  portion  has  been  left  anyone  by  antenuptial  con  tract ,  and 
some  or  all  the  children  of  the  first  marriage  die  daring  the  second 
marriage,  how  is  the  said  child's  portion  to  bo  computed  as  between  the 
surviyor  of  the  second  marriage  and  the  heirs  of  the  predeceaser  of  the 
second  marriage  ?  202-3. 

if  only  some  of  the  said  children  are  dead  the  child's  portion  is  computed 
according  to  the  number  of  children  of  the  first  marriage  left  surriving, 
202. 

if  all  the  children  are  deceased  the  matter  is  treated  as  a  case  not 
contemplated  by  the  antenuptial  contract,  and  the  law  of  community 
governs,  203. 

hence  the  estate  will  be  divided  into  two  equal  portions,  ih» 

Decker  dissents  from  this  view,  ib,  in  notie, 

a  disposition  may  be  made  of  all  property,  also  of  a  future  inheritance, 
by  antenuptial  contract,  204. 

provided  the  stipulation  as  to  future  inheritance,  made  in  an  antenuptial 
contract,  be  not  irrevocable,  205. 

a  stipulation  in  an  antenuptial  contract  by  the  bride  or  bridegroom  not 
to  dispose  by  last  will  contrary  to  the  tenor  of  the  said  contract  may 
be  departed  from,  ih, 
^  antenuptial  contracts  have  not  the  same  force  as  last  wills,  in  such  a 
way  that  they  can  prevent  the  immediate  or  subsequent  successors 
from  alienating  or  disposing  by  will  of  the  property,  ib, 

but  if  they  have  been  bo  framed,  they  will  then  only  take  effect  if  the 
children,  or  those  concerned  therein,  have  not  disposed  otherwise  by 
last  will,  ib, 

.an  antenuptial  contract  can  only  be  annulled  by  last  will  and  joint 
revocation  of  the  spouses,  ib, 

where  by  antenuptial  contract  it  was  stipulated  that  certain  property  of 
the  wife  should  be  vested  in  trustees  to  her  separate  use,  and  the 
property  so  vested  to  be  not  otherwise  disposed  of  than  by  last  will, 
Held  that  the  appointment  of  trustees  could  not  be  revoked  by  the 
wife  after  marriage,  nor  by  the  husband  and  wife  jointly,  ib,  in  notia, 

an  antenuptial  contract  having  been  revoked  by  joint  will,  and  one  of 
the  spouses  again  revoking  such  will,  the  antenuptial  contract  will  be 
restored  to  its  former  full  force,  206. 

the  survivor  of  the  spouses  may  also  revoke  the  joint  wQl,  so  far  as  he 
is  concerned,  and  so  revive  the  antenuptial  contract,  ib, 

if  an  antenuptial  contract  is  revoked  without  more  by  last  will,  and  no 
disposition  contrary  to  the  antenuptial  contract  is  made  by  the  last 
will,  the  property  will  not  by  this  simple  revocation  become  common 
on  the  death  of  one  of  the  testators,  but  will  go  as  provided  in  the 
antenuptial  contract,  ib, 

some  deem  it  safest  to  revoke  an  antenuptial  contract  by  notarial 
deed,  ib, 

this,  however,  will  not  be  binding  so  far  as  Holland  is  concerned,  ih, 

relief  will  be  granted  against  such  notarial  revocation  and  the  ante- 
nuptial contract  restored  to  its  former  state,  207. 

if  community  has  been  excluded  by  antenuptial  contract,  such  com- 
munity will  not  take  place,  where  the  antenuptial  contract  has  been 
revoked,  207 > 
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hence  if  the  spouses  wish  to  benefit  each  other  they  must  do  so  by  last 
will,  207. 

by  reyocation  of  an  antenuptial  contract  all  the  benefits  secured  thereby 
will  cease,  but  no  benefits  can  be  acquired  thereby  except  by  last  will,  tb, 

the  antenuptial  contract  should  be  observed  in  every  respect,  ih. 

if  no  stipulation  or  contract  has  been  made  before  marriage,  the  law  of 
community  will  apply,  t6. 

jewels  given  by  the  bridegroom  to  the  bride  on  marriage,  or  as  a  morning- 
gift,  are  between  persons  of  rank  considered  to  belong  to  the  wife,  208. 

where  husband  and  wife  entered  into  a  non-notarial  antenuptial  contract, 
the  Court  ordered  a  proper  notarial  deed  to  be  executed  and  registered, 
such  notarial  deed  to  have  all  the  effects  of  an  antenuptial  contract, 
except  as  to  creditors  between  the  date  of  marriage  and  registration, 
207  in  notis, 

ANTICIPATION, 

writ  of.  Vol.  n.,  468. 

APPEAL, 

a  party,  who  has  refused  to  take  the  oath  imposed  upon  him,  cannot  be 
heard  in  appeal,  Vol.  II.,  497. 

in  such  case  judgment  is  considered  to  have  been  pronounced  on  his 
own  confession  and  admission,  ih. ;  except  where  he  maintains  that 
the  oath  was  improperly  imposed,  ih, 

within  what  time  an  appeal  must  be  noted  and  prosecuted,  516. 

this  time  runs  de  momento  in  7nomcntum,  ih, 

the  clause  of  inhibition,  i.e.  staying  execution,  is  generally  added,  517; 
or  request  may  be  made  of  simple  reformation,  t.c.  revision  of  judg- 
ment without  staying  execution,  ih, ;  this  may  always  be  made  within 
a  year,  ih, 

reformation  does  not  stay  execution  for  costs,  ih, 

reduction  is  an  appeal  from  the  decision  of  arbitrators,  518. 

if  the  time  for  appeal  or  reformation  has  lapsed  a  little,  the  party  is 
easily  relieved  against  it  by  request  civil  or  relief,  ih, 

an  appeal  always  lies  gradatim  from  lower  to  higher  judge,  ih.;  unless 
the  intermediate  judge  declined  to  entertain  the  appeal,  ih, 

beyond  the  Supreme  Court  there  is  no  further  appeal,  except  by  way  of 
revision  and  the  pointing  out  of  error  or  mistake,  619 ;  which  may  be 
requested  within  two  years  after  the  pronouncing  of  judgment,  ii. 

how  to  proceed  in  such  case,  ih, 

in  what  matters  revision  does  not  take  place,  ih. 

1st,  in  possessory  cases,  and  interlocutory  appointments,  which  are 

definitely  relievable,  ih, 
2nd,  against  a  voluntary  confession  or  condemnation,  ih. 

no  new  facts  or  documents  may  be  submitted  in  appeal  or  revision,  but 
the  appeal  must  be  decided  ex  iiadem  actiSj  t6.,  621,  530. 

an  appeal  will,  however,  lie  in  a  case  of  voluntary  condemnation,  whore 
the  party  can  show  that  he  was  forced  and  misled  through  fear  and 
deceit  to  make  such  voluntary  submission,  519,  620. 
3rd,  revision  does  not  stay  execution,  except  where  the  execution 
cannot  be  restored,  as  in  the  case  of  marriage^  &c.,  ih^ 
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4th,  in  roTision  no  relief  or  request  ciyil  is  allowed  against  the 

expiration  of  the  time  for  requesting  and  prosecuting  the  said 

revision,  ib. ;  nor  is  reyision  allowed  in  Holland  pro  Dm  in  civil 

cases,  ib. 

in  appeal  and  reformation  it  is  the  practice  to  summon  the  judge  who 

gave  judgment  besides  the  parties,  so  that  he  may  defend  his  conduct 

if  he  wishes,  ib, ;  this  is  called  intimation,  521. 
in  appeal  no  new  facts  or  allegations  can  be  advanced,  except  where  this 

has  been  allowed  under  benefit  of  request  civil,  ib. 
the  whole  proceeding  is  submitted  under  sealed  cover,  or  evangdised,  to 

the  Court  of  Appeal,  ib. 
an  appeal  lies  from  all  sentences  and  decrees  of  inferior  judges,  ib» ; 

except  in  provisional  and  interlocutory  sentences,  ib» 
an  appeal  may,  however,  be  had  from  a  decision  as  to  the  competency 

or  incompetency  of  the  judge,  ib, 
firom  decrees  in  possessory  cases  there  is  no  appeal,  ib» 
in  criminal  cases,  decided  upon  the  confession  of  the  accused,  no  appeal 

is  allowed,  where  the  proceedings  have  been  held  in  summary  and 

extraordinary  process,  522. 
in  practice  the  officer  and  prosecutor  may  always  appeal  to  a  higher 

judge,  ib, 
whether,  where  the  officer  appeals,  the  accused  may  appeal  further, 

notwithstanding  his  confession  in  the  first  instance,  ih, 
in  ordinary  criminal  cases  an  appeal  is  allowed,  ib, 
in  France  an  appeal  always  lies  in  criminal  cases,  523  ;  not  so,  however, 

in  Flanders  or  Germany,  ib, 
in  law  a  person  is  not  admitted  in  appeal  upon  his  own  confession, 

523-4. 
the  officer  will  not  bo  allowed  to  appeal  from  sentences  inflicting  capital 

or  corporal  punishment,  ib, 
all  sentences  of  appointment  given  by  the  Provincial  Court  are  executed 

without  security,  notwithstanding' appeal,  525. 
no  appeal  or  reformation  is  allowed  in  all  matters  which  are  disposed  of 

by  way  of  correction  by  the  civil  government  over  its  citizens,  %b, 
likewise  in  case  of  marriage,  concerning  the  consent  of  parents,  ib, 
against  sentences  pronounced  in  cases    of   farming  of   the  revenue, 

reformation  may  alone  be  made,  but  no  appeal  or  inhibition,  nor  is 

staying  of  execution  allowed,  ib, 
likewise  with  reference  to  the  excise  and  revenue  of  towns,  ib, 
whether  there  can  be  an  appeal  a  decreto  tortures  f  ib,  in  notis ;  or  from  a 

provisional  incarceration  P  ib, 
in  cases  decided  by  default  and  contumacy  there  is  no  appeal,  526. 
nor  in  voluntary  condemnations,  ib, 
80  that  if  any  one  is  allowed  in  appeal,  notwithstanding  with  consent 

of  parties,  the  decision  following  thereon  will  be  void,  ib, 
Groenewegen,  however,  thinks  relief  may  be  granted  in  such  case,  ib, 
a  certain  limit  or  sum  has  been  fixed  in  different  places  below  which  an 

appeal  will  not  be  granted,  ib,  et  seq, 
how  claim  is  made  in  case  of  appeal,  528, 
of  the  reply  of  respondent,  ib, 
how  in  relief  d*appel,  ib. 
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APPEATj — coutin  ued, 

of  the  pleadings  in  refoimation,  528. 

how  appeal,  reformation,  and  reduction  differ  from  each  other,  529,  note  (f). 

of  grievances  a  minima,  529. 

of  the  pleadings  in  revision,  530. 

APPEAEANCE  IN  LAW, 

a  person  summoned  before  a  judge  under  whom  he  does  not  belong 

must  appear  and  take  exception  ofrenvoy,  Vol.  II.,  441. 
if  the  plaintiff  does  not  appear  on  the  day  of  hearing,  the  defendant  may 

request  comjxiruit,  445.    See  Default. 


APPOINTMENT, 

all  sentences  of  appointment  are  executed  without  security,  notwith- 
standing and  without  prejudice  of  the  appeal,  Vol.  n.,  525. 


ABEEL,  COUNTY  OF,  foIlowB  the  Schependom's  law  in  succession  ah 
intestdUo,  with  two  exceptions,  435. 

AEEEST, 

process  of  may  be  taken  out  by  a  married  woman,  but  the  husband's 

ratification  will  be  necessary,  44,  note  (c) 
arrest  founds  jurisdiction.  Vol.  II.,  396. 
it  will  be  granted  where  the  debtor  begins  to  squander  his  property,  or 

conceal  it,  ih, ;  or  is  suspected  of  flight,  ib, 
arrest  gives  a  preference  in  Friesland,  but  not  in  Holland,  ih. 
except  where  it  has  already  proceeded  to  execution,  ih, 
arrest  may  take  place  with  the  view  of  expediting  the  pleadings,  ih. 
as  where  I  find  my  debtor  in  the  place  where  I  live,  ib, 
arrest  may  be  made  by  every  one  who  may  appear  in  law,  whether  for 

himself  or  another,  397. 
a  power  ad  lites  also  includes  an  authority  to  effect  an  arrest,  i^. 
everyone  against  whom  we  have  any  legal  claim  may  be  arrested,  ib, ; 

and  not  merely  for  a  debt  payable  in  cash,  but  also  for  a  debt  payable 

on  a  certain  day  or  condition,  ib, ;   and  even  before  the  day  has 

arrived,  when  the  debtor  begins  to  squander  or  conceal  his  propei'ly, 

or  is  otherwise  suspected,  ih, 
arrest  may  bo  made  not  only  for  our  debt,  but  also  for  the  debt  of 

another,  as  in  the  case  of  sureties,  ih, 
an  heir  may  be  arrested  for  the  debts  of  the  deceased,  where  he  has 

adiated  the  inheritance,  ib, 
even  the  debtor's  debtor  may  be  arrested  either  in  person  or  property,  398. 
likewise  the  property  which  my  debtor  has  entrusted  to  another,  in 

order  to  satisfy  myself  out  of  it,  ih, 
in  order  to  found  jurisdiction  against   my  adversary  I  may  arrest 

property  in  my  own  hands  to  which  he  has  any  claim,  ib, 
agents  and  mandatories  may  be  arrested  for  debts  of  their  principal, 

where  they  have  bound  themselves  for  him,  ib, ;  but  not  where  they 

have  acted  on  behalf  or  in  the  name  of  their  principal,  ih. 
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guardianfl  of  orphans  cannot  be  arrested  in  person  or  property  for  debts 

of  their  words,  398. 
wards  can  only  suffer  an  arrest  as  regards  their  property,  for  which  the 

guardians  will  be  held  responsible,  399. 
persons  who  may  not  be  arrested  in  person  or  property,  ih.  et  seq. 
persons,  who  possess  the  priyilege  of  being  sued  before  a  higher  tribunal, 

are  exempt  from  arrest  to  found  jurisdiction  elsewhere,  399. 
citizens  of  the  same  town  cannot  arrest   each   other  beyond  such 

town,  ib, 
citizens  of  the  large  towns  cannot  be  arrested  in  person  and  property  in 

the  country,  th, ;  unless  it  has  been  specially  mortgaged,  ib, 
all  kinds  of  property  may  be  arrested,  corporeal,  incorporeal,  moveable, 

immoveable,  claims,  debts,  &o.,  401. 
the  books  of  students  and  scholars  cannot  be  arrested,  ib. 
nor  the  pay  and  weapons  of  soldiers,  %b» 
nor  agricultural  implements  used  in  cultivating  land,  ib, ;  except  where 

there  is  no  other  property,  ib, 
whatever  is  required  for  necessary  maintenance  is  free  from  arrest,  ib, 
the   salary   of  professors,    advocates,    preachers,   &c.,  is   free   from 

arrest,  ib,  ;  except  so  far  as  any  surplus  over  and  above  what  is 

required  for  necessary  maintenance  is  concerned,  402. 
a  corpse  cannot  be  attached,  ib, ;  except  where  the  same  was  liable  to 

ignominious  punishment,  even  after  death,  ib, 
a  person's  property  cannot  be  attached  or  held  liable  for  the  debt  of 

another,  ib,  ;  except  in  so  far  as  the  creditor's  debtor  has  any  claim 

thereon  against  the  owner,  ib, 
nor  does  the  party  arresting  require  any  cession  for  the  purpose,  ib» 

note  (g), 
in  order  to  found  jurisdiction,  even  the  action  of  our  debtor  which  he 

has  against  us  may  be  arrested  by  our  attorney   in  our   behalf, 

note  (jsf). 
the  property  of  a  second  hirer  found  on  the  premises  or  land  may  be 

arrested  to  satisfy  the  original  hire  to  the  extent  of  the  sub-hire, 

402. 
formerly  no  arrest  could  be  made  in  churches,  churchyards,  and  other 

sacred  places,  ib, ;  among  us  this  is  no  longer  observed,  403. 
an  arrest  to  found  jurisdiction  cannot  take  place  at  the  free  annual 

markets,  ib, 
an  arrest  to  found  jurisdiction  may  be  made  on  feast-days  and  festivals 

and  after  sundown,  ib, 
arrests  effected  out  of  necessity,  or  suspicion  of  flight,  or  inability  to 

pay,  may  be  made  at  all  times  and  places,  ib. 
whetiier   an   arrest   to   found  jurisdiction  may   be   made   on   Sun- 
days? ib, 
in  criminal  cases  an  arrest  may  be  made  everywhere  and  at  all  times, 

404. 
arrest  is  only  granted  after  previous  inquiry  and  upon  good  grounds  by 

the  judge,  ib, 
the  person  arrested  will  be  released  upon  giving  security,  ib, 
they  who,  without  giving  security,  disregard  the  arrest  are  liable  to  a 

fibie  and  punishment,  ib. 
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if  the  party  who  made  the  arrest  does  not  proceed  therewith  on  the  first 

law-day,  the  matter  will  be  dismissed  and  at  an  end,  405. 
no  arrests  are  granted  on  obligations  and  annuities  running  against  the 

State,  ih. 
arrest  removed  under  security,  and  not  prosecuted  within  a  year  and 

six  weeks,  is  interrupted  and  the  sureties  will  be  discharged,  ik\ 

although  Ihe  matter  may  be  resumed  against  the  principal  debtor  by 

means  of  relief,  t&. 

AEBITRATOE. 

arbiters  and  elected  judges  must  award  according  to  the  power  con- 
ferred upon  them  by  the  submission,  Yol.  II.,  413. 
they  may  not  depart  from  or  exceed  the  same^  ih, 
of  arbitrators  or  goodme*^   ih. 
the  deed  of  submission  m  4.8t  decide  whether  anyone  has  been  appointed 

arhiter  or  arhitraior,  ih» 
the  distinction  between  an  arhiter  and  arhitraior  was  formerly  manifold, 

414. 
thus,  an  appeal  did  not  lie  from  the  decision  of  an  arhiter^  but  only  from 

that  of  an  arhitraior  or  goodman,  ih, 
at  the  present  day  an  appeal  is  allowed  in  both  cases,  .415,  and  see 

Eeduction. 
no  awards  may  be  put  in  execution  unless  a  judgment  has  first  been 

pronounced  thereon,  415 ;  the  submission  generally  contains  a  clause 

to  that  effect,  416. 
^m  the  order  of  Court,  confirming  the  award,  there  is  no  appeal,  ih ; 

reason  for  this,  ih, 
a  party  may  object  in  time  to  the  award,  ih, 

the  award  of  arbitrators  comes  at  once  before  the  Court  of  Holland,  ih, 
a  party  haying  approved  or  acquiesced  in  an  award  is  deprived  of  his 

right  of  appeal,  459. 

ASSIGNATION,  or  ASSIGNING, 

is  not  binding  imless  accepted  by  the  debtor  pointed  out,  Vol.  II.,  228. 
when  an  assignation  amounts  to  the  release  of  an  obligation,  and  when 
not,  335. 

ASSUBANOE,  definition  of.  Vol.  11.,  70,  and  note  (c). 
this  contract  is  of  antient  date,  71,  note  (c). 
who  may  not  insure,  ih, 
whether  a  minor  can  insure,  ih. 
insurance  may  be  effected  through  agents,  Ac,  ih. 
what  may  be  insured,  ih,,  and  75. 
whether  human  life  may  be  insured,  ih. 
Decker  inclines  to  the  negative  opinion,  ih,y  and  75. 
whether  assurance  effected  on  contraband  goods  is  valid,  72  in  noti$, 
if  without  knowledge  of  the  underwriter  the  insured  mixes  contraband 
goods  with  the  merchandise  mentioned,  the  loss  is  for  his  accoimt 
propter  dolum,  ih, 
what  may  not  be  insured,  ih. 
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ASSURANCE— con/i«uai. 

an  insnranoe  of  a  ship  includes  the  anchors,  sails,  ligging,  &c.,  72 

in  notis. 
vhat  is  not  included  under  the  general  terms  of  goods,  wares,  and  mer- 
chandise, ib, 
when  an  assurance  is  effected  on  goods  which  have  not  been  shipped, 

the  insurance  is  void,  ib. 
whether  the  premium  can  be  demanded  back  in  such  case,  ib. 
insurance  is  also  Toid  if  the  ship  is  prevented  from  completing  the 

voyage,  ib.;  or  is  compelled  to  perform   another  voyage,    73   in 

noiis. 
the  ship  is  considered  to  have  arrived  safely,  if  it  reaches  the  place 

where  the  voyage  terminates,  68  in  notis. 
under  the  uncertain  danger  is  included  the  accident  happening  through 

fault  or  fraud  of  the  crew,  73  in  notis. 
it  is  best  to  mention  barratry  in  the  policT,  ib. 
property  which  at  the  time  of  insurance  was  already  destroyed  cannot 

be  insured,  ib, 
but  if  the  assured  was  ignorant  of  the  loss  or  destruction  at  the  time  of 

effecting  the  insurance,  the  insurer  will  be  liable  to  make  good  the 

loss,  ib.  and  75. 
custom  of  Amsterdam  on  the  subject,  ib, 
of  re-assurance,  74  in  notis. 

insurance  on  good  and  bad  tidings,  75,  and  73  in  notis. 
the  true  value  of  the  property  insured  must  be  stated  and  the  property 

properly  shipped,  70. 
a  person  cannot  insure  his  ship  for  more  than  half  its  value,  72 ;  and  by 

the  customs  of  Amsterdam  to  two-thirds,  74. 
if  the  property  insured  perishes  of  itself,  without  external  accident,  the 

insurer  is  not  liable,  75. 
the  freight  and  hire  of  the  master  and  sailors  cannot  be  insured,  ib. ; 

nor  necessaries,  ib, 
the  master  must  not  call  at  any  other  ports  or  vary  the  voyage  as 

expressed  in  the  policy,  75,  and  68  in  notis j  unless  forced  through 

necessity,  75. 
when  insurance  commences  and  ceases,  ib. 
the  insured  must  furnish  proper  proof  of  loss  to  the  insurer,  76. 
presumption  that  the  ship  has  been  lost  where  no  tidings  have  been 

received,  ib. 
actions  to  which  the  contract  of  insurance  gives  rise,  ib.  note  (d). 
if  the  premium  has  not  been  immediately  paid,  and  the  property 

insured  perishes,  the  underwriter  cannot  withdraw  from  the  con- 
tract, ib, 

ATHEISTS  are  punishable  criminally,  Vol.  II.,  260. 

ATTACHMENT.    See  A»ee8T. 

ATTE^^TPT  to  commit  crime.    See  Crime. 

ATTENTATA.    Attentaten  poenaal,  Vol.  11.,  469  d  in  notis,  506. 
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ATTEBMINATION.    S«cEespite. 

ATTORNEY, 

office  of,  Vol.  n.,  378-9. 

no  one  may  appear  in  the  superior  courta  without  the  assistance  of  an 
attorney  and  advocate,  379. 

in  small  cases  the  attorney  alone  may  defend  the  case,  ib. 

likewise  in  the  inferior  tribunals,  ib. 

except  where  the  matter  is  of  great  importance,  in  which  case  an  adTO- 
cate  may  be  engaged,  ib. 

an  attorney  may  appear  in  all  civil  matters  for  his  client,  provided  he 
exhibit  a  proper  power,  1 6.,  and  380. 

according  to  practice  no  one  is  allowed  to  plead  his  own  cause,  379. 

in  criminal  cases  the  defendant  must  appear  personally,  ib. ;  except  after 
cognizance  of  the  case,  and  permission  imder  promise  of  at  all  times 
again  appearing  before'  the  court,  ib. 

by  Boman  law  an  attorney  was  a  principal  in  the  case,  380. 

at  the  present  day,  however,  execution  is  carried  out  not  against  the 
attorney,  but  his  principal,  ib. 

the  power  and  authority  of  an  attorney  may  at  all  times  be  revoked, 
ib.  in  notia  ;  provided  another  attorney  bo  appointed,  ib. 

the  opposite  party  may  at  all  stages  of  the  suit  insist  that  the  attorney 
produce  his  power,  380. 

but  where  the  attorney  entrusted  with  the  case  has  not  yet  received  his 
power,  or  there  is  some  defect  in  it,  he  will  be  allowed  time  for  pro- 
duction of  the  power,  upon  promise  of  confirmation  by  his  prin- 
cipal, ib, ;  on  failure  thereof,  execution  of  the  judgment  will  issue 
against  his  person,  and  he  wiU  be  liable  for  loss  and  interest,  381 ; 
he  will  also  be  liable  to  discretionary  punishment,  ib. 

the  authority  of  the  attorney  must  be  gathered  from  the  meaning  of  the 
power,  ib, 

his  authority  ceases  upon  revocation  at  any  time,  the  matter  being  still 
entire,  ib. ;  or  where,  the  attorney  withdraws  and  has  himself  ex- 
cused, ib, ;  by  decision  of  the  case,  ib, 

the  attorney  may  not,  without  special  authority,  proceed  with  the 
further  execution  of  the  judgment,  ib, 

nor  may  any  payment  without  special  authority  be  made  to  him,  ib, 

his  autiiority  also  ceases  with  his  own  death  or  that  of  the  prin- 
cipal, ib, 

where  the  attorney  dies,  the  principal  is,  pending  the  case,  obliged  to 
appoint  another  in  his  place,  ib. 

60,  upon  the  death  of  one  of  the  parties  to  the  suit,  his  heirs  are  sum- 
moned to  accept  the  case  as  it  stands,  and  proceed  therein  according 
to  the  last  step  or  pleading,  382 ;  or  they  may  renounce  the  same  and 
consent  to  the  claim  of  the  opposite  party,  Hb. 

lien  of  an  attorney  on  documents  of  the  suit.    See  EBTENTioir. 

attorneys  and  officers  of  the  court  must  answer  to  the  court  for  all 
matters  concerning  their  profession  and  office,  428. 

they  must  sue  their  principal  in  such  court  for  costs  and  expenses,  %b* 

an  attorney  cannot  give  evidence  in  a  case  in  which  he  has  been 
engaged,  485. 
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ATTOBNEY-GENEBAL  prefers  accusations  in  the  name  of  the  Qoyern« 
ment,  Vol.  II.,  356.    See  under  Fiscal. 

AUCTION.    See  Sale. 

AUSTIN, 

his  definition  of  ownership  and  servitude,  303. 

his  opinion  that  the  personal  servitudes  of  the  Boman  law  are  not 

servitudes,  304. 
his  division  of  municipal  law,  into  law  of  things  and  law  of  persons. 

Vol.  II.,  2  in  notis, 

AUTHENT.  SI  QUA  MULIEB, 

renders  void  an  obligation  of  a  woman  binding  herself  for  the  debt  of 

her  husband,  unless  the  money  has  been  specially  received  for  the 

benefit  of  the  wife,  Vol.  II.,  38  in  notis, 
this  privilege  accorded  to  a  wife  may  be  renounced,  38. 
the  renunciation  must  be  by  pubUo  or  notarial  document,  38  et  in 

notis;  Append.,  601,  618-20. 
Qroenewegen,  however,  holds  that  a  private  instrument  is  sufficient,  38, 

and  Append,,  618. 
this  is  aLso  the  opinion  of  Voet  and  De  ViUiers,  C. J.,  Append,,  605-6. 
it  must  further  appear  that  the  wife  was  fully  aware  of  her  privilege 

when  renouncing  it,  38,  and  Append,,  599  et  seq, 
the  hen.  auth,  si  qua  mulier  must  be  specially  renounced,  39. 
how  the  auth*  si  qua  mulier  differs  from  the  Sc,  VeU.,  38  in  notis; 

Append.,  607. 
the  aiUh.  si  qua  mulier  also  applies  to  promissory  notes  signed  by  a  wife. 

Append.,  602*4,  613. 
a  woman,  who  is  a  public  trader,  although  not  entitled  to  the  ben.  Sc* 

VeU.,  is  entitled  to  that  of  the  auth.  si  qua  mulier.  Append.,  613,  616. 

AUTHOEISATION  DE  FACTO,  Vol.  II.,  542  in  notis. 

AVBEAGB,  Vol.  n.,  242. 

nature  of  the  contract,  ib.  in  'notis, 

all  who  pay  freight  are  liable  to  contribution  in  gross  average,  243  in 

notis, 
average  is  either  general,  or  gross,  243. 
what  is  included  under  general  average,  %b,  ;  what  under  gross  average, 

%b.,  and  note  (6). 
average  ordinaris  or  oommunis,  ih.,  note  (h). 
of  the  requisites  for  contribution  in  gross  average,  ib.,  note  (c). 
of  the  action  with  reference  to  any  question  concerning  the  placing  or 

stowing  of  goods,  note  (c). 
a  master,  having  obtained  a  cargo  in  Spain,  loads  some  more  goods  at 

Dover,  which  he  is  in  consequence  obliged  to  cast  away,  sudi  goods 

are  liable  to  contribute,  ib. 
the  true  reason  for  this  is  because  there  exists  among  the  freighters 

jointly  a  tadta  societas,  244  in  notis. 
the  ground  suggested  for  this  by  Bynkershoek   and  Voet  is   un- 
tenable, ib. 
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ATEUA.Q'E^eontimud. 

who  are  liable  to  compensation  and  contribution  in  gross  average,  244. 

all  goods  and  merchandise  on  board,  the  vessel  and  its  equipment,  and 
also  the  money  and  jewels  that  a  person  has  with  him,  are  taken  into 
account,  ih, ;  except  the  daily  clothes  ^which  he  has  with  him,  ib,  ; 
so  too  all  provisions  are  excepted,  ib, 

the  contribution  takes  place  with  regard  to  all  loss,  not  merely  wilh 
regard  to  merchandise  thrown  overboard,  but  with  regard  to  all  loss 
sustained  in  the  saving  of  the  ship,  &c.,  ib, 

the  master  cannot  cast  anything  overboard  without  consent  of  the 
merchant  or  agent,  ib. ;  or,  if  these  be  absent  or  refuse,  without  con- 
sent of  the  majority  of  the  crew,  ib, 

the  crew  are  heard  on  this  point  on  arrival,  ib, 

whatever  is  lost  by  tempest  or  storm  is  not  compensated,  245. 

the  goods  of  heaviest  weight  and  least  value  should  first  be  thrown  ovbt- 
board,  ib. 

payment  to  pirates  to  ransom  the  goods  must  likewise  be  brought  into 
compensation,  ib, 

but  if  pirates  have  taken  anything  in  particular,  which  is  afterwaids 
rsoisomed,  the  loss  will  fall  solely  on  the  things  ransomed  and  the 
owner  thereof,  ib, ;  unless  the  master  has  pointed  out  any  goods  in 
particular  in  order  to  save  the  rest,  ib, 

no  contribution  takes  place  where  the  ship  itself  is  not  saved,  ib, ;  the 
reason  for  this,  ib,  in  notis, 

but  if  the  captain,  by  reason  of  the  ship  being  too  heavily  laden,  has 
hired  vessels  and  loaded  some  of  the  goods  into  them  and  such  goods 
were  to  perish,  contribution  will  take  place,  and  the  goods  in  the 
ship  must  bear  their  share  of  the  loss  as  gross  average,  ib.  in  notis, 

in  the  contribution  a  twofold  valuation  must  be  made,  viz.,  of  the  goods 
lost  or  damaged,  and  the  goods  saved,  245. 

the  goods  saved  are  taken  at  the  value  which  they  would  have  at  the 
place  of  destination,  and  the  goods  lost  at  what  they  cost,  unless  they 
have  completed  half  the  voyage,  ib, 

freight  and  charges  due  on  such  goods  must  be  deducted,  ib, 

the  valuation  having  been  made,  an  equal  oaloulation  takes  place,  246. 

the  bill  of  lading  given  to  the  master  is  followed  herein,  ib, 

anyone  having  a  costly  article  of  small  compass  in  his  box  must  make 
this  known  to  the  master  before  it  is  cast  overboard,  ib, ;  otherwise 
such  article  will  not  be  included  in  the  valuation,  ib, 

AZING  EN  GEBUYBEN,  17. 


BAIL.    See  Subetyship. 

BAILIFF, 

office  of,  15, 17. 

meaning  of  the  word,  ib, 

jurisdiction  of  the  bailiff  in  criminal  cases,  Vol.  n.,  356. 

the  bailiff,  sitting  in  or  going  to  court,  carries  a  long  rod,  366. 


BANK  OF  LOAN,  Yol.  H.,  65. 
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BANKRUPT, 

may  not  alienate  property,  194. 
meaning  of  the  term,  Vol.  11.,  337. 

BANZVAST,  Vol.  n.,  368. 

BANNS 

of  marriage  will  not  be  granted  to  young  men  imder  25  and  yonng 
women  under  20,  without  proof  of  the  consent  of  parents  or  the  sur- 
viyor  of  them,  103. 

BANBENTSHIP, 

its  privileges,  64.    See  Bi^BONS. 

BAl^TTLINGS, 

who  are  town  or  court  bantlings,  Vol.  11.,  13. 

they  may  not  bind  theroselyes  by  contract,  ib, ;  except  for  necessaries, 
ib,  in  noiia  ;  and  in  case  of  marriage,  14  in  notia, 

BANWBEK,  295. 

BABONS  and  BANBENTS  defined,  63. 
BABONY,  jurisdiction  of,  64-5, 

BABRING, 

if  a  plaintiff  or  defendant,  after  completion  of  the  pleadings,  fail  to  go 

on,  application  to  bar  him  is  made,  Yol.  11.,  445. 
such  barring  is  granted  salvo  purge^  ib. 
if  the  plaintiff  himself  does  not  appear  on  the  day  of  hearing,  the 

defendant  may  request  comparuitf  445. 

BASTABDS, 

who  are  bastards,  47. 

they  are  considered  as  filii  nulliua  and  cannot  inherit  ah  iniedato  from 

ijieir  father,  ib, 
they  may  so  inherit  from  their  mother  and  her  relations,  48. 
bastards  and  persons  bom  in   concubinage  are  not  prohibited  from 

making  a  last  will,  332. 
bastards  may  inherit  from  their  mother,  who  makes  no  bastardy  48^ 

425.    See  Ghudeen. 

BAVABIAN  GUILDEB,  value  of,  246. 

BEDE,  a  village  tax,  17. 

BEEMSTEB,  Yol.  11.,  287  in  notis. 

BEENBEEEK,  Yol.  II.,  285. 

BEGA, 

children  of  Saint  Bega,  425  in  notia. 

BELOFTB  maakt  achuld,  Yol.  11.,  4. 
how  it  differs  from  toezegging,  ib. 
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BENEFICniM  excumonis  enjoyed  by  an  honorary  guardian,  and  one  frho 
has  not  had  the  administration  of  the  wa^*8  property,  139.  See 
SuBETYSHiF.  Beneficiom  divisionU,  see  Subettshif.  Beneficium 
ordinis  seu  excusaionU,  see  SuBETYSHlF.  Beneficium  JuriSy  stattUif 
vd  consuetudinisy  Vol.  II.,  37  in  notis.  Benefidum  Sc,  VeUeiani^  see 
Senatus  ConsuUmn  VeUeiamtm,  Beneficium  Auth,  si  qua  mtdier^  see 
Authent  si  qua  mulier» 

BEQUEST  of  property,  with  power  to  alienate  or  encumber  the  same,  is 
a  bequest  of  the  ownership  and  not  merely  of  the  usufruct  therein, 
215,  note  {g). 

BETS.    See  WAGERnra. 

BILLS  OF  EXCHANGE, 

the  holder  is  presumed  to  have  a  lawful  title,  YoL  11.,  16,  note  {g). 
where  the  bill  contains  the  words  pay  N,  or  the  lawful  Jiolder,  the  holder 
must  proye  his  title,  ih.    See  Ezohakoe. 

BIRDS, 

subject  to  certain  restrictions,  birds  may  be  freely  caught,  160-1. 

BLACKSTONE, 

his  use  of  the  terms  rights  of  persons  and  rights  of  things  disapproyed, 
144  in  notis, 

BLANK, 

yalue  of  a  blank,  245. 
of  a  blank-penning,  246. 

BLASPHEMY, 

definition  of.  Vol.  11.,  259,  260. 

serious  nature  of  this  crime,  ib,  in  notis, 

punishment  of  this  offence,  261. 

of  swearing  and  cursing,  and  their  punishment,  ib, 

BLOEDEISTEN,  Yol.  n.,  284. 

BLOKLAND,  295. 

BLOODGUAEDIANS,  126. 

BODDRAGEB,  value  of,  247. 

BOEDEL,  311 ;  Boedelsplissing  is  a  legal  hypothec,  Yol.  11.  115. 

BOEZEM-REGT,  165,  note  (m) ;  173. 

BONA  FIDES, 

a  bond  fide  possessor  acquires  the  fruits  of  property  of  which  he  is  in 

possession,  183. 
is  entitled  to  compensation  for  all  expenses  and  improvements,  184  et 

in  notis. 
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BONA    FTDES^eontinued. 

is  entitled  to  compensatioa  to  the  extent  to  which  he  has  enhanced  the 

valae  of  the  land,  Vol.  II.,  112  in  notis, 
this  right  to  compensation  is  preferred  to  the  claim  of  a  mortgagee  of 

the  land,  ib, 
a  subsequent  lessee,  who  has  stipulated  for  improvements,  is  not  iu  the 

same  position  as  a  bond  Jide  possessor  qtioad  a  prior  mortgagee,  ih, 

BOND, 

bonds  for  the  payment  of  rent  by  instalments  are  moyeable  pro- 
perty, 147.  * 

bonds  must  contain  the  causa  dehitiy  Vol.  11.,  123. 

effect  of  the  renunciation  of  the  exception  non  numeraiae  pecuniae 
coourring  in  a  bond,  128.    See  further  under  Mobtgaqe. 

BOTTOMRY, 

definition  of.  Vol.  IL  67,  et  in  not  is, 

a  ship  taken  and  confiscated,  but  afterwards  redeemed,  is  not  considered 

to   haye   reached   her  destination  in  safety,  and  the  bottomry  is 

destroyed,  68. 
the  same  rule  holds,  where  after  capture  the  ship  is  abandoned  by  the 

captors  and  restored  to  the  master,  ih. 
bottomry  may  also  be  on  goods  and  merchandise,  ib,  in  notis, 
the  skipper  may  by  way  of  bottomry  raise  as  much  as  one  foui-th  the 

value  of  the  bottom,  except  in  case  of  great  necessity,  ih,  in  notis, 
who  may  effect  bottomry,  69. 

when  the  master  may  and  may  not  effect  bottomry,  ih, 
a  later  bottomry  bond  is  preferred  to  an  earlier  one,  ih,  and  92  in  notis  ; 

except  where  the  debtor,  lying  at  the  same  place,  executes  several 

bottomry  bonds  without  fresh  necessity,  69. 
whether  a  bottomry  bond  is  preferred  to  a  bylbond,  ib,  et  in  notis;  92 

in  notis, 

BEIBEEY, 

prohibition  against  bribery.  Vol.  II.,  122. 

punishment  of  those  who  give  bribes  to  secure  offices,  263. 

punishment  of  a  judge  guilty  of  bribery,  ib, 

regulation  hereon  for  the  Judges  of  the  Court  and  Supreme  Court 

of  Holland,  ib, 
punishment  of  persons,  who  by  bribes  corrupt  a  judge,  or  a  member  of 

his  household,  264. 

BBOKERS, 

definition  of,  Vol.  II.,  222,  note  (&). 
derivation  of  the  word  makelaar^  ib, 
a  broker  is  not  as  a  rule  liable  in  a  transaction  in  which  he  has 

acted,  xb, 
exceptions  to  this  rule,  ib, 
brokers  in  case  of  marriage,  223. 

regulations  with  respect  to  brokerage  in  the  town  of  Amsterdam,  ib, 
of  the  credence  given  to  brokers'  notes.    See  Evtdbncb. 

VOL.   II,  X  T 
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BEOTHEES, 

are  obliged  to  maintain  their  brothers  and  sisters  who  have  been  redaoed 

to  poverty,  91. 
eyen  in  the  case  of  a  natural  brother  or  sister,  th, 
but  not  if  suoh  minor  brother  or  sister  have  any  property,  96. 
brothers  and  sisters  may  set  aside  the  institution  of  an  inheritance, 

where  they  have  been  passed  by  in  favour  of  infamous  persons,  346. 

BUILDINGS, 

put  up  on  another's  land  accede  to  the  soil,  181. 
he  who   knowingly  builds  on  another's  land    is  entitled  to  tue/ul 
expenses,  ih,  note  (a). 

BUEG-GEAVES,  63.  ^ 
their  jurisdiction,  64. 

BUEGHEES, 

who  are  burghers,  7 1. 

BUEGOMASTEES  OF  TOWNS,  15. 

BUEGUNDY, 

a  gold  shield  of  burgundy,  246. 

BUEIAL, 

all  burial  expenses  are  borne  by  the  heirs  on  the  side  of  the  deceased, 
Vol.  n.,  93. 

BUUEWEGEN,  296. 

BYLBEIEP,  189. 

it  gives  a  right  of  special  hypothec  until  the  purchase-money  is  repaid, 

1*6.  note  (e), 
definition  of  a  bylbrief,  418  in  notia;  VoL  11.,  105. 

BYNKEESHOEK, 

his  opinion  that  half  of  the  acquisitions  of  the  common  estate,  acquired 

after  the  death  of  the  predeceaser,  goes  to  the  heirs  of  the  predeceaser, 

335  in  notis, 
his  opinion,  that  the  Douarie  stipulated  for  by  antenuptial  contract  is  to 

be   considered  absolutely  as   aes  ah'enum,  criticised,  Yol.  IE.,  101 

171  notis* 


CALANGB, 

Vol.  II.,  254. 

CANON  LAW, 

its  introduction,  4.     Sec  Law. 
execution  of  wills  under,  320. 

CAEGA, 

Vol.  n.,  246. 
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CABNAL  KNOWLEDGE, 

haying  carnal  knowledge  of  a  woman  with  her  consent  is  not  punishable, 

Vol.  n.,  295. 
except  where  a  very  young  girl  has  been  innocently  misled,  ib. 
or  a  guardian  has  seduced  his  ward,  ib, 
or  a  schoolmaster  deflowered  his  pupil,  296. 
or  an  employer  his  shop-girl,  ib. 
distinction  drawn  by  Carpzoyius,  where  connection  takes  place  with  a 

girl  under  seyen,  or  aboye  seyen  but  under  twelye  years,  ib.  in  notia. 
rule  of  the  Dutch  penal  code  on  this  point,  ib. 
and  of  the  English  law,  ib. 

obligation  of  him  who  deflowers  or  seduces  a  young- girl,  302. 
a  woman  is  not  belieyed  where  the  man  denies  on  oath  haying  had 

connection  with  her,  303. 
eyen  if  she  says  it  in  the  pains  of  labour,  t(. 
if  the  man  confesses  to  the  connection  the  woman  will  be  belieyed  in 

pointing  out  the  father,  ib. ;  proyided  there  be  nothing  to  discredit 

the  oath  of  the  woman,  ib.  in  notia. 
likewise  will  the  woman  be  belieyed  as  to  the  father  where  the  man 

confesses  to  the  connection  a  month  or  a  year  before  deliyqry,  303. 
the  rule  that  the  oath  of  the  man  is  preferred  is  of  special  force  where 

the  woman  says  she  is  pregnant  by  a  married  man,  304. 
if  a  man  boast  of  haying  lain  with  a  girl,  with  the  yiew  of  injuring  her, 

he   is   liable   in   damages   and   punishable  at  discretion,  ib.    See 

Adttltbey;    Conoubinaoe ;    Homicide;    Ingest;    Prostitution; 

Eape;  Sodoht. 

OABOLUS  GUILDEE, 
yalue  of,  246, 

CAUSA, 

is  not  the  same  as  consideration,  Vol.  11.,  30.     See  under  Obligation. 

CAUTION  JURATOIE, 

Yol.  IL,  340,  458.    See  Pleading. 

CENSUS, 

census  is  immoyeable  property,  146. 
definition  of,  234. 

how  it  differs  from  emphyteusis,  235. 
it  must  be  paid  on  the  precise  day,  239. 

CESSION, 

cession  of  actum  by  a  creditor  to  a  surety.    See  Subetyshif. 

cession  of  estate,  Yol.  II.,  336. 

how  this  benefit  is  obtained,  337. 

in  what  cases  the  benefit  is  not  allowed,  ib. 

haying  been  granted  the  debts  are  not  entirely  extinguished  thereby, 

338  and  note  (a). 
cessio  bononim  has  been  abolished  in  South  Afiica,  ib.  in  notis. 

T  T  2 
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CHILD, 

a  child  born  on  tho  182nd  day  after  marriage  is  legitimate,  47. 

born  within  the  eleventh  month  after    tho   father's  death   may  be 

legitimate,  ih, 
children  unlawfully  begotten  and  procreated  in  incest  cannot  inherit 
either  ah  intestato  or  ex  tcatamento  from  their  parents  or  their  relatiTes, 
except  where  something  has  been  bequeathed  for  maintenance,  48, 
426  in  voiis. 
exception  to  this  in  Friesland,  ib,  note  (6).     See  Inherit A2fCE. 
natural  children  may  inherit  from  their  mother  48,  425. 
bom   out  of   lawful   wedlock   become   legitimate    by  the  subsequent 

marriage  of  their  parents,  even  although  one  of  them  after  the  birth 

of  the  child  had  been  mamed  to  a  third  person,  49. 
procreated  in  adultery  or  iucest  cannot  be  legitimated,  51. 
born  in  lawful  wedlock  follow  the  condition  of  the  father,  61. 
born  out  of  the  domicil  of  their  parents  are  deemed  citizens  of  the  place 

where  the  parents  are  domiciled,  71. 
born  of  a  mother,  who  is  a   native  citizen,  are    themselves   native 

citizens,  71. 
children  may    not  marry  without  consent  of   their  parents,   85,  and 

see  Pahexts. 
children,  improperly  supported  by  parents  or  others,  may  bo  placed 

elsewhere  upon  advice  of  the  orphan  masters,  94. 
children  are  in  case  of  divorce  to  be  supported  by  both  parents  equally, 

123. 
the  custody  of  children  upon  a  decree  of  divorce  is  left  to  the  discre- 
tion of  the  judge,  ib, 
children  acquire  property  for  their  parents,  193,  452. 
whether  in  such  case  the  children  are  entitled  to  any  share  thereof, 

where  they  have  enriched  the  estate  thereby,  193,  352. 
children  procreated  in  adultery  or  incest  cannot  inherit  anything  from 

their  parents  or  grandparents,  337  ;  except  what  has  been  bequeathed 

for  necessary  maintenance,  338. 
upon  whom  the  property  in  such  case  will  devolve,  337. 
children  born  in  concubinage  may  inherit  from  their  parents,  338 ;  but 

only  to  the  extent  of  a  twelfth  share,  if  there  be  legitimate  issue,  ih» 

et  ill  not  18 » 
children  bom  after  the  death  of  their  father  or  mother  have  the  right  of 

having  their  parents'  will,  in  which  they  have  be^n  improperly  passed 

over  or  disinherited,  set  aside,  346. 
they  may  not,  without  good  reason,  entirely  disinherit  their  pai^nts, 

348. 
a  child's  portion  may  by  will  be  postponed  for  a  certain  time,  t.g.  until 

the  child  attains  majority,  360.     See  also  Lex  hag  edicttali. 
how  a  child's  portion,  in  case  of  death  of  the  children  of  the  first  marriage, 

is  computed,  Vol.  II.,  202-3. 
when  the  word  children  includes  grandchildren,  and  when  not,  Vol.  I., 

304,  382-3. 
children  mentioned  under  a  condition  in  a  will,  when  considered  to  be 

likewise  instituted  heirs,  383. 
how  children,  instituted  togethcT'  with  their  parents,  are  admitted  to  the 

inheritance,  384. 
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CHILD— ^fo?J  tin  ued, 

children  or  grandchildren  arc  bound  in  case  of  inheritance  to  bring  in 

what  they  have  previously  enjoyed  from  their  parents  or  grandparents, 

449.    See  Collation. 
children  are  not  liable  for  the  crimes  of  their  parents,  Vol.  II.,  20. 
of  the  case  where  children  are  fined  in  case  of  crime  and  have  no  property 

to  satisfy  the  same,  21. 
children  of  the  first  marriage  have  a  legal  hypothec  over  all  property  of 

their  father  or  mother,  as  security  for  that  which  is  derived  from  their 

predeceased  father  or  mother,  95-G. 
children  when  liable  criminally  and  when  not.    See  Crime. 
children  cannot  sue  their  parents  except  after  peft^a  tenia ,  438. 

CHURCH, 

churches  have  a  tacit  hypothec  over  property  of  their  administrators, 

Vol.  II.  98. 
jurisdiction  in  matters  relating  to  the  church  and  ecclesiastics.     See 

JURISDICTIOX. 

CITATION, 

is  the  commencement  of  the  case,  Vol.  11.^  437. 

how  issued  and  made,  %b, 

all  persons  may  be  cited  to  appear  in  law,  ih. 

the  mode  of  citation  is  not  always  the  same,  ih. 

citation  is  effected  by  doorkeepers  and  messengers,  438. 

how  they  must  proceed  therein,  ih, 

every  citation  must  be  seiTed  on  the  person  himself,  439 ;  or  at  his 
dweUing-place,  ih,)  or  if  no  one  be  at  homo,  on  his  nearest  neigh- 
bours, t6. 

if  the  defendant  live  beyond  the  jurisdiction  letters  requisitorial  are 
issued,  ib. 

if  the  defendant  live  abroad  and  out-^ide  the  country,  citation  by  edict 
takes  place,  ib, 

how  obtained  and  effected,  ih, 

i£  it  is  not  known  where  the  defendant  resides,  citation  is  made  by  edict 
ad  valvas  curiae  vel  eccJesiae,  i6.,  note  (a). 

citation  by  edict  must  not  be  confounded  with  citation  beyond  the  juris- 
diction, note  (a). 

what  the  citation  should  contain,  440, 

the  citation  may  before  litis  contcstatio  be  altered,  ih, 

but  not  afterwards  or  after  plea,  except  on  special  leave  and  payment  of 
costs  up  to  date,  ih, 

xmless  it  be  altered  on  the  same  day  while  on  the  roll,  ih, 

where  a  person  has  been  summoned  on  a  holiday,  456. 

CIVIL  IMPRISONMENT 

may  be  granted  against  a  woman.  Vol.  II.,  337-8,  537  in  noiis. 

CLAIM  and  CONCLUSION.    Sec  Action  ;  Pleadixg. 

CLASSIS  and  CONSISTORY, 

in  ecclesiastical  matters.    See  Jurisdictiox. 
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CLERGY, 

privileges  of,  15  et  $eq. 
the  clergy  are  subject  to  municipal  law,  76. 

light  of  holding  property  in  mortmain  restrained,  77-8.  ] 

special  jurisdiction  of  the  clergy  abolished  with  the  Beformation,  79.  j 

have  now  no  special  privileges  over  laymen,  ih.  j 

in  Friesland,  however,  they  have  the  privilege  of  being  cited  before  the  | 

High  Court  only,  80.  j 


CLOSE  WILL.    /Sec  Will. 

CO-DEBTOES.    See  umler  Suretyship. 

CODICIL, 

how  it  differs  from  a  will,  314 ;  but  see  315  in  notis, 
an  inheritance  cannot  be  left  or  revoked  by  codicil,  314. 
a  legacy  or  fideicommissum  may  be  left  by  codicil,  i6. 
when  codicils  were  first  introduced,  315  in  iiotis, 

CODICILLARY  CLAUSE, 
what  it  is,  314. 

is  always  tacitly  presumed  according  to  Yoet,  317  in  notis, 
this,  however,  denied  by  Decter,  ih* 

COGNOSCEMENT.    Vol.  n.,  246. 

COHABITATION, 

as  the  consideration  of  a  contract.    See  Obligation. 

COINING, 

false  coining  is  a  species  of  crimen  laesae  maJestatiSf  Vol.  II.,  265. 

who  can  alone  commit  this  crime,  ib,  and  not«  {m). 

punishment  of  this  crime,  ib. 

persons  other  than  masters  of  the  mint  do  not  commit  crimen  laesae 

majestatia  by  false  coining,  note  (m). 
punishment  for  such  persons,  266. 

COLLATION, 

definition  of,  445,  449. 

what  children  have  to  bring  into  collation,  ib. 

collation  applies  both  to  inheritance  by  will  and  ab  intestate,  ib, ;  unless 
the  testator  has  expressly  forbidden  it,  ib. ;  or  some  one  has  been 
appointed  heir,  who  could  not  be  heir  by  law  of  intestate  succession, 
ib. ;  nor  does  it  extend  to  ascending  or  collateral  relations,  (b, 

whether  children  collating  are  also  bound  to  bring  in  the  fruits  or 
profits?  450. 

whether  collation  of  that  which  the  children  have  received  for  the 
purpose  of  marriage,  establishing  themselves,  &c.,  takes  place  on  a 
division  of  property  between  a  surviving  parent  and  the  children  ?  ib, 
and  note  (a). 

a  father  having  satisfied  his  children  by  a  first  marriage  in  their  mother's 
portion  out  of  the  common  estate  of  himself  and  second  wife^  the 
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latter  must  first  be  recompensed  therefor  out  of  the  common  estate, 

451  in  notis. 
in  the  absence  of  a  statute  or  custom  to  the  contrary,  children  of  the 

full  bed  must,  on  a  diyision  with  their  surviying  parent,  bring  the 

half  of  their  marriage  property  into  collation,  ih, 
such  collation  takes  place  as  well  for  the  benefit  of  the  suryiying  parent 

as  for  that  of  the  children,  ib. 
we  ought  to  inquire  whether  the  deceased  made  the  donation  on  marriage 

out  of  his  own  patrimony  only,  or  out  of  the  common  estate,  or  entirely 

out  of  the  property  of  the  survivor,  452  in  notis, 
grandchildren  must  also  collate  that  which  their  parents  have  received, 

452. 
whatever  children,  maintained  by  their  parents,  acquire  by  increase  or 

labour,  belongs  in  full  ownership  to  the  parents,  «6. 
but  if  children  have  enjoyed  something  special  out  of  property  thus 

acquired  by  themselves,  equity  dictates  that  this  need  not  be  brought 

into  collation,  453 ;  unless  the  gift  was  made  to  establish  the  son,  or 

with  some  other  object,  ih, ;  or  where  the  donor  has  expressly  stated 

that  it  shall  be  brought  into  collation,  ih,  note  (c). 
In  Zeeland  a  simple  donation  is  brought  into  collation,  453  ;  and  likewise 

in  France  and  Brabant,  ih, 
but  the  wedding-meal  and  expenses  are  not  included,  ih. 
Decker,  however,  draws  a  distinction  on  this  point,  ih,  note  {d), 
a  person  who  has  adiated  under  benefit  of  inventory,  is  not  bound  to 

collate  as  regards  creditors,  454  in  notis, 
whether  and  how  collation  takes  place,  where  children  inherit  together 

with  strangers,  ih, 
presents  given  to  children  by  their  godparents  are  not  subject  to  colla- 
tion, 454-5 ;  nor  need  the  expenses  paid  for  a  son's  study  be  first 

brought  in  or  deducted,  455;  unless  the  father  has  intended  the 

contrary,  ih, 
distinction  drawn  in  the  case  where  the  father  has  spent  money  in 

purchasing  an  office  or  benefice  for  his  son,  or  enabling  him  to  take  a 

degree,  ih, 
collation  does  not  take  place-— 

1st,  where  the  deceased  has  expressly  or  tacitly  forbidden  it,  e,g, 

where  he  has  divided  his  property  among  his  children,  456  in  notis, 

2nd,  in  case  of  renunciation  of  inheritance,  unless  this  tends  to  the 

prejudice  of  the  other  children,  ih, 
3rd,  if  he  who  ought  to  collate  has  been  disinherited,  ih, 
4th,  by  renunciation  made  by  agreement  after  decease  of  the 
ascendant  in  whose  estate  the  collation  should  have  taken  place,  ih, 
what  a  father  has  paid  as  surety  for  his  son  must  be  brought  into 

collation,  ih, 
this  differs  from  the  case  of  a  loan  of  money  to  the  son,  ih,  and  457. 

COLLISION 

between  vessels.    See  Tort. 

COMMISSION, 

to  take  evidence.    See  Evidence. 


G48  INDEX. 

COMMODATUM,  Vol.  H.,  51,  77. 

by  whom,  and  of  what  property  it  may  be  effected,  ih, 

obligation  of  the  borrower,  ib. 

he  is  liable  for  the  smallest  neglect,  ib. ;  and  commits  theft  if  he  nees  the 

property  otherwise  than  agreed  upon,  ib. 
this  no  longer  obtains  at  the  present  day,  ib: 
the  lender  has  an  action  for  compensation,  78. 
the  borrower  is  not  liable  for  loss  through  accident,  tb.;  or  where  the 

lender  neglects  to  receive  back  the  thing,  ib. 
the  lender  is  bound  to  let  the  borrower  have  the  use  of  the  thing  for  the 

time  agreed  upon,  ib. 
if  he  has  knowingly  let  out  anything  not  fit  for  the  use  intended,  he 

will  be  liable  for  loss  occasioned  thereby,  ib. 
he  is  also  liable  for  the  expenses  which  have  necessarily,  or  bond  fidfy 

been  bestowed  on  the  thing,  ib. 

COMMON  ESTATE, 

half  of  the  acquisitions  of  the  common  estate,  acquired  after  the  death 
of  the  prodeceaser,  goes  to  the  heirs  of  the  predeceaser,  334  in  wdif. 
See  Community. 

COMMON  LAW, 

execution  of  wills  under  the  common  law,  320. 

COMMON  THINGS, 

anything  found  between  two  adjoining  properties  is  common,  288. 

COMMON  WALT/.    See  under  Sebvitude  ;  Wall. 

COMMUNITY 

of  property  does  not  arise  on  marriage  in  Friesland,  45. 

community  of  all  property,  both  future  and  present,  is  considered  to  be 
contracted  only  when  mention  has  been  expressly  made  of  all  pro- 
perty. Vol.  II.,  183. 

such  a  community  sometimes  arises  tacitly,  ib. 

for  instance,  where  brothers  upon  their  father's  death,  continue  among 
themselves  in  undivided  possession,  with  community  of  profit  and 
loss,  ib. 

likewise  community  of  property  between  husband  and  wife,  184. 

such  community  will,  however,  not  arise  where  a  young  man  under 
twenty-five,  or  a  daughter  under  twenty,  has  entered  into  marriage 
without  consent  of  parents,  relatives,  or  the  magistrate,  ib. ;  except 
where  the  community  may  tend  to  the  benefit  of  the  minor,  ib. 

community  between  husband  and  wife  begins  as  soon  as  the  marriage' is 
concluded,  although  no  concubitus  has  followed,  ib. 

feudal,  fideicommissary  and  entailed  property  is  not  subject  to  this 
community,  185  ;  except  so  far  as  the  fruits  are  concerned,  ib. 

community  also  extends  to  a  second  marriage,  although  there  are 
children  of  the  first  marriage,  i7>. 

the  spouse,  who  mai-ries  a  widower  or  widow,  having  children  of  the  first 
marriage,  may  take  a  child's  portion  by  last  will,  besides  the  half 
under  community,  186. 
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a  widower  or  widow,  haying  children  and  continuing  in  poeseseion  of  the 

undivided  estate,  the  half  of  the  profits  accming  after  the  death  of  the 

predeceaser  will  go  to  the  children,  without  theic  being  liable  to  share 

in  any  loss  or  encumbrance  created  by  the  suryiyor,  187. 

this  has  been  introduced  into  seyeral  countries  in  protection  of  the 

children,  188. 
but  many  are  of  opinion  that  in  the  absence  of  special  statute  the 

community  ceases  with  the  death  of  the  predeceaser,  ih, 
this  opinion  is  disapproved  by  Yan  der  Marck,  who  holds  that  the 
heirs  of  the  predeceaser  may  continue  the  community  with  the  suryiyor, 
ib,  in  notis* 
it  follows  that  profits  and  losses  continue  in  common  until  a  division  or 

remarriage,  189  in  notia. 
this  community  between  the  children  or  lieirs  of  the  predeceaser  and  the 
survivor  of  the  first  marriage  also  extends  to  the  second  spouse  with 
whom  the  suryiyor  has  remarried,  189. 
the  commentators  are  not  agreed  as  to  how  these  estates  are  to  be 

divided  and  separated,  t(. 
some  hold  that  there  are  only  two  estates  in  such  a  case ;  others  that 

there  are  three  separate  estates,  189-90. 
Yan  Leeuwen  seems  to  favour  the  latter  opinion,  ih. 
it  is  not  certain  whether  this  community  applies  to  inheritances  and 

donations,  190. 
Grotius  maintains  the  affirmatiye»  ih* 

the  more  probable  opinion  is  that  the  community  only  applies  to  such 
acquisitions  and   gains  as  derive   their  origin  from  the  common 
estate,  ih* 
where  thera  are  no  special  ordinances  and  customs,  community  ceases 

on  the  death  of  one  of  the  spouses,  191 . 
the  children  are  only  entitled  in  such  a  case  to  their  deceased  parents' 

portion,  with  the  profits  thereof,  ib. 
community  of  certain  property  may  be  of  a  certain  thing  in  particular, 

or  of  a  certain  share  in  the  profit  or  loss  of  the  communion,  ib. 
community  between  the  spouses  ceases  when  the  marriage  ends  and  is 
dissolved,  192 ;  except  where  the  survivor  continues  in  possession  of 
the  common  estate  without  a  division,  ib. 
upon  the  conununity  ceasing  the  property  of  the  common  estate  is 

divided  into  two  equal  shares,  ib. 
this  is  taken  strictly,  ib. 
a  wife  or  husband  therefore  may  not  enjoy  the  mourning  clothes  for  the 

deceased  spouse  out  of  the  common  estate,  ib, 
so  the  funeral  expenses  must   be    borne    on    the    side  of   the  de- 
ceased, ib. 
on  dissolution  of  the  marriage  the  spouses,  or  their  heirs,  have  the  right 
to  require  each  other  to  bring  in  the  property  given  in  marriage,  with 
interest,  193. 
likewise  to  claim  compensation  for  the  things  which  remained  without 
community,  and  have  been  sold  by  the  husband  during  coyerture,  or 
have  been  lost  or  injured  by  his  fault  and  neglect,  ib. 

COMPAEUIT,  Vol.  n.,  445. 
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COMPENSATION, 

all  persons  injured  by  crime  are  entitled  to  oompensation  to  the  extent 

of  the  injury,  Vol  11.,  255,  282,  283  in  notia,  645. 
oompensation  must  be  made  eyen  in  the  case  of  homicide,  282 ;  nor  is 

any  distinction  drawn  how  the  death  was  caused,  ib, 
it  is  sufficient  if  death  has  been  caused  by  anyone's  neglect,  283. 
consequently  waggoners  and  shipmasters  wiU  be  liable  for  death  caused 

by  their  &ult,  ib. 
likewise  he  who  has  a  wild  animal  accustomed  to  do  mischief,  and  fails 

or  neglects  to  secure  it,  ib»;  or  he  from  whose  house  anything  is 

thrown,  ib, 
what  is  taken  into  account  in  fixing  compensation  for  injury  done  to  the 

person,  293. 
prospective  damage  may  also  be  included,  ib, 
in  case  of  seduction,  302. 

See  also  V7ider  Tout  ;  Escoxyention;  Set-off. 

COMPLAINOT.    iScc  Action. 

of  the  conclusion  in  case  of  complainct.    See  Pleading. 

COMPLETING  THE  CASE,  Vol.  11.,  465.    See  Pleading. 

COMPOUNDING, 

theft,  or  any  other  crime,  the  punishment  for  whieh  is  not  a  mere  fine, 
is  itself  a  crime,  Vol.  II.,  321  in  notis.    See  Compromise. 

COMPEOMISE, 

before  a  case  is  completed  and  awaiting  judgment.,  the  parties  may 

compromise  and  settle  the  suit,  Vol.  II.,  501. 
all  cases  may,  as  a  rule,  be  settled,  ib. ;  except  that  which  has  been 

decreed  for  necessary  maintenance,  which  requires  the  approyal  of  the 

Court,  ib, 
the  approyal  of  the  judge  may  follow  the  compromise,  ib, 
whether  a  guardian  can  compromise,  ib.y  note  (6). 
whether  an  agent  without  special  mandate  can  enter  into  a  transaction 

or  compromise,  note  (b), 
no  compromise  can  be  effected  of  questions  arising  from  any  last  will, 

which  has  not  yet  been  opened  and  read,  502,  and  note  (c). 
by  Boman  law  everyone  could  compromise  homicide  and  other  capital 

crimes  and  delicts,  502  ;  but  not  lesser  crimes,  ib, 
but  at  the  present  day  no  compromise  can  take  place  without  the  consent 

of  the  Government,  503. 
it  is  an  indictable  offence  to  compound  the  crime  of  theft,  ib.  in  notis. 
on  conviction  thereof  a  sentence  of  fine  or  of  imprisonment  is  a  proper 

sentence,  ib. 
those  specially  injured  by  crime  may  compound  and  settle  their  own 

particular  interest  or  claim,  503. 

CONCUBINE, 

concubines  of  minors  may  not  inherit  by  last  will  any  immoveable  pro- 
perty belonging  to  such  minors,  338 ;  nor  moveable  property  of  great 
value,  339. 
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this  is,  lioweTer,  diaaented  from  by  Decker,  339  »a  twii*. 
a  concabine  or  mistress  is  an  infiunoas  person,  318. 
ooncnbinage  is  a  ponishable  offence,  Yol.  11.,  311. 


CONCUSSION.    S?*r  ExTOBiio:r. 

CONDICnO,  YoL  U.,  2,  i«  noiis.   Condictio  ex  morihus,  10  in  notU.    TriH^ 
carioj  120  in  nfl4i$^    JhHs  Gentium ,  i(. 

CONDITION, 

of  oonditians  inserted  in  wills.  He  Wnx. 
how  a  condition  differs  from  a  proYiso  or  modus,  371. 
See  further  under  OsLlOATloir. 

CONDONATION, 

of  adultery  is  either  express  or  tacit,  118. 

CONFESSION.    i^MEviDSxcE;  Appeal. 

CONFISCATION.    See  Puiosmmrr. 

CONSANGUINITY, 
definitian  of,  46. 

CONSENT, 

of  parents,  or  the  sarviyor  of  them,  is  necessary  to  the  nuuniage  of  their 

children,  103-4. 
soch  consent  may  be  withheld  for  lawfol  reasons,  104-5. 
consent  of  guardians  to  the  marriage  of  their  wards  is  not  necessary,  106. 
at  the  Cape  of  €k>od  Hope  such  consent  is  necessary,  107  (note). 
of  parents  does  not  extend  to  a  second  marriage,  108. 

CONSIDERATION, 

is  not  necessary  to  sustain  a  contract,  Vol.  IT.,  28  in  notis. 

CONSIGNATION,  YoL  H.,  62  in  notis,  81  in  noiis. 
when  it  takes  place,  ib. 
the  debtor  is  absolved  thereby,  ih, 
likewise  the  course  of  interest  ceases,  sureties  are  released  and  hypothecs 

discharged,  ib. 
consignation-money,  82.    See  Deposit. 

CONTBABAND  GOODS.    See  Expobt. 
when  wrecked  may  be  confiscated,  170. 

CONTRACT.    See  Obligation. 
contracts  made  re,  YoL  11.,  51. 
deliyery  constitutes  the  efficacy  of  such  contracts,  52. 
innominate  real  contracts,  51  in  notis, 
contracts  entered  into  through  fraud,  fear,  or  violence.  See  Oblioatiox. 

CONTRAYENTION, 

whether  there  may  be  an  appeal  in  contiaTention,  YoL  11.,  576  in  notis. 
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COPY 

of  documents.    See  Evidence. 

COEREI-DEBENDI, 

Vol.  IT.,  36  &  note  (c).    See  Suretysiiip. 

COSTS, 

secuiity  for  costs.    See  Pleading. 

he  who  is  in  the  wrong  is  condemned  in  cost.^  Vol.  II.,  512. 

a  definitive  sentence  must  contain  a  condemnation  of  costs,  ib. 

COUNT. 

the  Counts  were  princijpes  pactionati,  8,  note  (c). 
office  of  Count,  8. 

of  the  laws  and  rules  which  the  Count  had  to  observe,  9  et  in  nciia, 
William  Prince  of  Orange  made  Count,  13. 
his  immediate  successors,  t(. 
definition  of  the  term  Count,  62. 

the  Counts  possess  the  right  of  fishery  in  the  waters  of  Holland,  152; 
and  of  hunting  large  game,  159. 

COUNTERCLAIM.    See  Eeconvention. 

COURT, 

the  Court  can  declare  local  ordinances  and  customs  to  be  corrupt,  28, 

note  (A)i 
is  upper  guardian  of  minors,  129. 
the  Supreme  Court  represents  the  Supreme  Government  in  the  granting 

of  relief  or  restitution.  Vol.  II.,  343,  345,  note  (e). 
Court  of  HoUand,  its  privileges  as  to  jurisdiction,  428  et  seq. 
Supreme  Courts,  its  jurisdiction  in  the  first  instance,  430-1. 
letters  of  pardon  and  remission,  having  been  granted,  must  be  confirmed 

by  the  Court,  350. 

CREDITOR, 

a  creditor  may  be  a  curator  in  an  insolvent  estate,  194. 

when  a  creditor  may  take  a  valid  payment  or  transfer  from  his  debtor 

before  insolvency,  and  when  not,  193-4. 
definition  of  the  term  creditor ^  Vol.  II.,  8  in  notis, 
a  creditor  cannot  be  compelled  to  remit  a  debt  or  part  thereof,  340. 
he  may,  where  the  debtor  is  suspected,  or  for  other  reasons,  demand 

security  for  payment  of  his  debt,  374. 
or  even  payment  itself,  ib, 

CRIME, 

a  minor's  property  may  be  liable  in  case  of  crime.  Vol.  II.,  15. 
everyone  must  personally  suffer  the  punishment  of  his  crime,  20. 
parents  are  not  liable  for  the  crimes  of  their  children,  nor  children  for 

the  crimes  of  their  parents,  ib. 
crime  defined,  247. 

the  definition  of  crime  is  taken  strictly,  ib, 
great  negligence  may  be  punished  criminally,  t^. 
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onme  may  be  either  of  commission  or  omission,  247  in  nolie. 

the  will  is  often  taken  for  the  deed,  248. 

the  attempt  to  commit  a  crime  is  itself  punishable,  249. 

the  pimishment  in  such  ease  is  generally  lighter  than  if  the  act  were 

fully  completed,  ih. 
in  crimen  laescte  majestaiis  the  bare  intention  is  seyerely  punished,  260. 
a  bare  intention  without  an  overt  act  is  not  punishable,  ib.  and  note  {h), 
attempt  to  murder,  ib. 
he  who  orders,  incites,  counsels,  or  assists  another  in  the  commission  of 

crime  is  as  guilty  as  the  offender,  251. 
actiag  in  defence  of  life,  honour,  or  property,  is  not  punishable,  ib, 
we  may  lawfully  kill  a  night-thief,  or  an  adulterer  caught  with  our  wife 

or  daughter,  ib, 
excessiye  drunkenness  excuses  from  ordinary  offences,  ib, 
but  not  from  grave  crimes,  ib, 
young  children,  who  have  no  knowledge  of  good  and  evil,  cannot 

commit  crime,  ib, 
likewise  idiots  and  insane  persons,  %b.  el  in  natis, 
or  people  in  a  delirious  state,  t&.,  $ee  also  p.  13. 
a  madman  may  during  a  lucid  interval  commit  crime,  252  in  notie, 
can  an  insane  person  be  punished  for  crime  committed  before  insanity  ?  ib, 
children  under  seven  years  are  conclusively  presumed  doli  incapacea, 

253  in  notis. 
it  is  doubtful  whether  children  over  seven  and  under  ten  years  are 

conclusively  presumed  incapable  of  committing  crime,  or  whether  the 

presumption  is  rebuttable,  ib, 
children  above  fourteen,  are  punished  less  severely  than  persons  of  fall 

age,  %b. 
this  holds  even  in  capital  cases,  ib, 
by  the  present  penal  code  of  Holland,  children  under  ten  are  held, 

absolutely  incapable  of  crime,  253  in  notis, 
by  English  law  a  child  above  seven  and  under  fourteen  is  presumed  to 

be  doli  incapctXf  tb, 
this  presumption  is  rebuttable,  ib, 
a  twofold  obligation  arises  from  crime,  viz.  of  punishment  and   of 

compensation,  253. 
rales  to  be  observed  in  the  fixing  of  punishment,  ib,  note  (e). 
to  whom  the  prosecution  of  crime  belongs,  254. 
the  offices  entrusted  with  criminal  jurisdiction  are  not  allowed  to  proceed 

criminally  out  of  improper  motives,  ib,  note  (/). 
neither  are  they  at  liberty  to  connive  at  wrongs  and  crimes  brought  to 

their  notice,  255,  in  notis, 
all  those  ii^'ured  by  the  offence  have  a  right  to  compensation  for  the 

injury  done,  255. 
of  the  division  of  crimes,  ib, 
distinction  between  delicta  publica  andprivata  does  not  exist  among  usy  ib, 

note  {g), 
of  crime  against  the  sovereignty.    See^  Laesae  Ma  jestatis. 
the  causing  of  want  and  dearth  is  a  crime,  268. 
crime  against  life.    See  Homicide. 
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crime  to  the  person,  284. 

its  panishment  varies  according  to  oiroamstanoeSi  292. 

resisting  officers,  bailiffs,  messengers,  &c. ,  293. 

crime  against  property  defined,  313.    See  Pbopektt  and  Theft. 

a  person  accused  of  an  offence  from  which  he  wishes  to  purge  himself, 

may  by  prevention  place  himself  before  the  court,  471. 
of  the  cognizance  of  criminal  cases,  544. 
the  right  to  punish  crime  belongs  to  the  State,  54o. 
the  prosecution  is  carried  out  by  the  Attorney  or  Fiscal  Ghneraly  and 

the  officers,  &c.,  of  the  towns  and  villages,  ib, 
the  injured  party  has,  however,  an  action  for  compensation,  tb. 
the  Attorney-General  prosecutes  b^ore  the  Court  of  Holland,  545. 
before  the  officer,  or  bailiff,  undertakes  any  criminal  case,  or  interferes 

with  the  liberty  of  anyone,  he  must  consult  the  local  magistrate,  546. 
so  likewise  must  the  Attorney-General  act  with  advice  and  approval  of 

the  Coui't,  (b, 
except  in  cases  of  apprehension  in  the  act,  or  where  the  act  was 

committed  in  his  presence,  i5. 
or  where  there  would  be  danger  in  delay,  ib, 
proceediDgs  are  taken  against  an  offender  in  two  ways,  Ist.  by  bodily 

apprehension    and    imprisonment,    2nd.  by   summons    to    appear 

personally  before  the  judge,  547. 
when  proceedings  are  had  in  the  ordinary  way,  and  when  extraor^ 

dinanlyy  ib, 
if  the  accused  is  not  to  be  found,  he  is  summoned  publicly  to  appear  and 

answer  9ub  poena  confeeai  et  convidi,  ib. 
if  the  accused  allows  four  consecutive  defaults  to  pass,  he  will  be  con- 
sidered guilty,  and  after  information  and  evidence  had,  he  wiU  bo 

punished,  548. 
he  may,  however,  within  the  year  purge  himself  therefrom,  t6. 
if  anyone  is  accused  of  having  committed  crime  in  his  office,  he  must, 

pending  the  inquiry,  be  suspended  from  the  exercise  of  hia  office,  ib, 
such  suspension,  however,  does  not  bring  about  infamy,  t5. 
the  law  fEivours  the  defence  of  innocence,  549. 
the  judge  is  botod  to  defend  a  prisoner,  ib, 
of  the  requisites  necessary  to  justify  extraordinary  prooedore  against  an 

accused  person,  ib  et  seq, 
incarceration  and  detention  have  no  place  in  law,  except  with  respect 

to  crimes  that  are  evident,  and  of  which  proper  evidence  has  first 

been  taken,  550. 
An  accused  may  in  two  ways  make  application  to  be  received  in  ordinary 

process,  552. 
a  principal  duty  in  criminal  cases  is  to  see  that  an  accused  is  not 

improperly  prejudiced  in  his  defence,  555. 
nor  kept  in  the  dark  with  respect  to  the  evidence  against  him,  ib. 
criminal  proceedings  may  be  divided  into  extraordinary,  twnmary,  and 

deplanOf  ordinary,  556. 
it  is  difficult  for  a  convicted  person  to  appeal  against  his  sentence,  ib, 
the  officer  on  behalf  of  the  State  may  always  appeal  where  he  deems  the 

sentence  too  lenient,  »'&• 
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a  oonfession  by  an  accused  person  will  not  be  received  in  eyidence, 

unless  it  was  made  yoluntarily,  without  threat  of  punishment  or  hope 

of  favour  or  pardon,  562  in  notis. 
no  judicial  interrogation  of  a  prisoner  is  allowed,  ib. 

CBOWN, 

the  Crown  or  Sovereign  cannot  derogate  from  its  own  privileffit*m  or 
grant,  Vol.  11. ,  346  in  notis^ 

OITBATOR, 

a  creditor  may  be  a  curator  in  insolvent  estates,  194.  See  Guabdiakshif. 

CUSTODY, 

the  custody  of  minor  children  upon  a  decree  of  divorce  is  left  to  the 

discretion  of  the  judge,  123. 
the  mother  caeteris  paribus  wiU  be  preferred,  ib. 

CUSTOM, 

customs  are  either  general  or  particular,  29. 

proof  and  requisites  of  a  good  custom,  30  et  in  notis, 

custom  of  a  town  extends  also  to  its  suburbs,  71. 

DADING, 

Yol.  n.,  501  in  noiiSt 

DAMAGE, 

damage  done  by  Titius  who,  violently  assaulted  by  B.,  is  compelled  to 
jump  out  of  a  window  under  which  there  are  breakable  wares, 
Yol.  11. ,  249  in  not  is.    Bee  OOMPEXSATION  ;  TOBT. 

DEADPLEDGE,  68,  235. 

DEAP  AND  DUMB, 

deaf  and  dumb  persons  are  treated  as  minors,  83. 

DEATH  EXPENSES, 

death  expenses  have  a  right  of  preference,  Yol.  II.,  93. 
what  are  included  thereunder,  ib, 

DEBATE  and  COUNTEE  DEBATE,  Yol.  11.,  591. 

DEBITOB, 

definition  of  the  term,  Yol.  II.,  8  in  notis, 

DEBTOB, 

when  he  may  make  valid  payments  and  transfer  before  insolvency, 

and  when  not,  194-7. 
he  may  renounce  an  inheritance  or  other  right  to  the  detriment  of  his 

creditors,  196. 
he  may  pay  a  debt  before  the  day  of  payment  has  arrived,  197. 
when  such  payment  may  be  impeached,  ib,  and  note  (o). 

DEBTS, 

when  considered  as  moveable  and  when  as  immoveable  property,  145. 
prescription  in  case  of  debts,  202. 
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DECEIT, 

prescription  in  ease  of  deooit,  201. 

DECLA.BATION,  Vol.  H.,  444. 

DEFAMATION, 

defamation  takes  place  either  by  word  or  in  writing,  Vol.  II.,  299. 
how  hoon  differs  from  laster,  ib,  in  notis, 

defamation  is  compensated  by  amende  honourable  and  profitable^  300. 
the  sum  given  as  compensation  may,  by  direction  of  the  judge,  be 

awarded  to  the  poor,  ib, 
in  ordinary  cases  of  defiEimation  the  State  has  no  right  to  prosecute 

criminally,  ib, 
but  only  in  extraordinary  instances,  ib, 
can  a  defendant  plead  the  truth  of  the  libel  or  slander  in  answer  to  an 

action  ?  ib,  in  notis, 
verbal  injury  may  be  given  back  for  verbal  injury  by  way  of  retort, 

300. 
infamous  libels  are  punished  with  fine  and  imprisonment,  301. 
the  right  of  action  arising  from  defamation  or  injury  is  lost  by  sUenoe 

for  a  year,  301 ;  this  must  be  understood  of  defamation  only,  ib,  el 

in  notis ;  and  not  also  of  injury  caused  by  deeds,  which  is  prescribed 

only  after  thirty  years,  ib, 

DEFAULT, 

if  no  appearance  be  entered  the  plaintiff  prayB  default,  Vol.  II.,  441. 

benefit  of  the  first  default,  ib, 

benefit  of  the  second  default,  t5. 

benefit  of  the  third  default,  442. 

the  non-appearing  party  may  purge  his  default,  ib,  the  effect,  however, 

of  the  default  remains,  so  that  the  defendant  may  no  longer  plead  any 

evading  exception  or  delay,  bnt  answer  at  once  and  pay  the  costs 

incurred  by  the  plaintiff,  ib. 
no  purgation  or  excuse  is  allowed  against  a  third  default,  except  on 

relief  for  good  reasons,  443. 
we  may,  however,  object  to  improper  service  of  the  summons,  ib, 
a  defendant  in  default  will  have  final  judgment  against  him  with 

costs,  445. 
provided  plaintiff  establishes  his  ciEise,  ib.    See  Barking. 

DEFENDANT, 

who  is  a  defendant.  Vol.  II.,  367. 

no  one  can  be  compelled  to  be  a  defendant  against  his  will,  368. 
who  may  not  appear  personally  as  defendant,  368-9. 
in  criminal  cases  the  party  summoned  must  appear  in  person,  369. 
of  several  co-defendants,  370. 

upon  the  death  of  a  defendant  or  party  to  a  suit,  his  heirs  are  sum- 
moned to  take  up  the  suit  or  confess  judgment,  382. 

DELFLAND, 

custom  of  Delfland  with  respect  to  a  sale  of  land  at  a  certain  measure, 
where  an  over  or  undermeasure*is  proved  to  exist,  Vol.  II.,  147. 
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DELFT, 

oustom  at   with   respeot   to   inheritauces   of  persons  admitted  into 

hospitals,  333. 
with  respect  to  bequests  by  a  wife  to  her  husband,  342. 

DELIVEEY, 

a  means  of  acquiring  property,  185. 

its  requisites,  ib,,  note. 

delivery  of  moveable  property,  186. 

delivery  does  not  pass  the  property  unless  the  purchase  price  has  been 

paid,  or  credit  given  by  the  vendor,  ib.    See  under  Sale. 
delivery  of  immoveable  property,  193.    See  Tradition. 
delivery  may  be  made  by  the  owner  or  his  authorised  agent,  192. 
there  must  be  proof  of  the  agent's  authority  ex  facie  the  instrument,  %b, 
delivery  may  take  place  against  the  will  of  the  owner  by  direction  of 
law,  193. 

DEMAND, 

a  plaintiff  should  make  a  demand  upon  the  debtor  before  suing  him, 

Vol  n.,  374. 
this  must  be  understood  of  debts  for  which  a  demand  has  to  bo  made, 
•   no  time  and  place  of  payment  having  been  specified,  ib. 
it  is  only  after  demand  that  the  debtor  falls  in  mora,  ib, 
this  does  not  extend  to  debts,  the  day  for  payment  of  which  is  fixed,  ib, 

DEPOSIT, 

definition  of.  Vol.  11.,  79. 

may  exist  of  moveable  or  immoveable  property,  ib, 

Grotius  is  of  a  contrary  opinion,  ib,  in  notis, 

deposit  is  either  voluntary  or  muerable,  ib,,  note  (a). 

in  case  of  a  miserabile  deponlum,  the  depositary,  if  he  denies  the  receipt 

of  the  thing,  is  by  Eoman  law  bound  to  restore  twofold,  ib, 
this  still  observed  in  Friesland,  but  not  in  Holland,  80  in  notis, 
placing  a  thing  in  court  or  under  the  judge,  80. 
is  either  voluntary  or  involuntary,  ib, 

if  the  creditor  refuse  to  accept  what  the  debtor  owes  him,  the  latter  may 
tender  and  deposit  it  in  court,  and  thereby  stop  the  course  of  inte- 
rest, ib, 
the  same  rule  holds,  where  in  case  of  dispute,  a  debtor  does  not  know 

to  which  creditor  he  must  pay,  ib, 
to  stop  the  course  of  interest  the  thing  must  be  actually  deposited  with 

the  judge,  ib. 
the  creditor  may  receive  this  money  under  security,  ib, 
if  another  proves  a  better  right  to  it,  the  creditor  must  restore  it  with 

all  firuits  and  profits,  which  might  have  been  enjoyed  by  him,  ib, 
when  involuntary  placing  of  a  thing  under  the  judge  takes  place,  ib, 
it  may  also  be  placed  in  the  hands  of  a  third  party,  called  sequester,  81. 
how  sequestration  differs  from  deposit,  ib,,  and  note  (d), 
how  it  differs  from  arrest  or  attachment,  ib, 
the  depositary  is  obliged  to  take  care  of  the  thing  as  his  own,  82 ;  and  to 

return  it  upon  request,  ib, 
he  is  liable  for  intentional  neglect  and  mala  fides ,  ib, 

VOL.   II.  u  V 
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he  may  daim  for  what  he  has  neoessarily  and  usefully  expended  on  the 

thing,  82. 
in  the  case  of  sequestration  the  depositary  is  also  entitled  to  remunera- 
tion, ih, 

DBPOSinO,  Vol.  n.,  62  in  notia. 

DEPOSITUM,  VoL  IE.,  51.    Bee  Deposit. 

DEROGATOEY  CLAUSE 
in  wiUs,  328. 
must  be  specially  revoked,  ih. 

DESEBTEES, 

deserters  to  the  enemy  lose  their  dTil  rights,  331. 

DIKE, 

maliciously  cutting  dikes,  Vol  IE.,  320. 

DIZE-EEEVE, 
college  of,  19. 

may  publish  regulations  concerning  matters  within  their  jurisdiction^  28. 
who  are  dike-reeyes,  62. 

DINGTAAL,  Vol.  H.,  447. 

DISCHAEGE 

of  obligations.  Vol.  II.,  328.    See  Payment. 

DISINHEEISON, 

can  only  take  place  for  lawful  reasons,  which  must  be  expressed  in  the 

will,  and  proved,  349. 
discretion  of  the  judge  in  such  cases,  ib, 
what  are  lawful  reasons  of  disinherison,  %h. 
disinherited  persons  are  considered  as  dead,  353. 
effect  of  this  in  the  case  of  the  legitimate  portion  among  children,  ib, 

DISPENSING  POWEE, 

is  not  possessed  by  the  Sovereign,  34,  note  (a). 

DISTEESS, 

levying  distress  according  to  dike-law,  Vol.  n.,  579.    See  aUo  Fabatx 
Execution. 

DIVISION, 

prescription  in  case  of  division  of  estate,  201. 

of  community,  inheritance,  and  land.  Vol.  11.,  231. 

a  joint-owner  can  be  compelled  to  a  division  or  partition,  tb. 

the  division  must  be  made  in  equal  shares,  ib, 

of  a  thing  which  cannot  be  divided  by  shares,  ib. 

of  a  thing  the  use  of  which  is  common,  division  is  made  by  reference  io 

the  time  of  use,  ib, ;  or  by  raising  the  price  and  leaving  it  to  the 

highest  bidder,  ib. 
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of  the  case  where  one  party  has  a  greater  interest  in  the  thing  than  the 

other,  232. 
of  the  diyision  of  the  use  of  lands  in  Rhineland,  ih, 
the  partition  of  a  thing  held  in  ownership  also  takes  place  in  equal 

^ares,  233. 
a  thing  which  cannot  be  divided  most  go  to  him  who  has  the  largest 

share,  he  making  proper  compensation  to  the  others,  ib, 
if  the  shares  are  equal  the  thing  will  go  to  him  who  bids  most,  ib. ; 

which  bid  must  be  paid  in  ready  money,  ib, 
he  who  parts  with  his  share  must  warrant  the  same  as  in  the  case  of 

sale,  ih. 
division  may  also  be  made  by  drawing  lots,  ih, 
in  case  of  a  difference  the  property  will  be  sold  or  leased  to  the  highest 

bidder  at  public  auction,  ib. 
a  bona  fide  division  by  lot  among  majors  with  common  consent  is  irre- 
vocable, f&.,  note  ((). 
a  minor  will  not  be  relieved  against  a  proper  division  by  lot,  ib, 
all  this  mostly  applies  to  houses  held  in  common,  233. 
the  division  of  lands  takes  place  in  the  length  and  not  in  the  width, 

beginning  from  the  sea  or  riverside,  234. 
of  division  of  inheritance,  ib. 

of  the  division  of  contiguous  lands,  or  adjoining  of  divided  lands,  ib, 
more  is  often  adjudged  to  the  one  than  to  the  other,  provided  he  make 

suitable  compensation,  235. 

DIVOBGE, 

a  vinculo  matrimonii  is  granted  on  the  ground  of  adultery,  117;  or  of 

malicious  desertion,  120. 
the  guilty  spouse,  when  divorced,  may  not,  according  to  the  Canon  law, 

marry  again,  117.  . 

by  Boman-Dutch  law  such  second  marriage  is  not  prohibited,  provided 

the  innocent  spouse  has  likewise  married  again,  118. 
a  husband,  having  committed  adultery,  was  by  the  antient  Dutch  law 

permitted  to  marry  the  woman  with  whom  the  adultery  was  com- 
mitted, 118. 
but  after  the  year  1647,  the  marriage  of  the  guilty  spouse,  with  the 

person  with  whom  the  adultery  was  committed,  is  expressly  forbidden, 

«&.,  in  notis, 
a  marriage  can  only  be  dissolved  for  adultery  upon  request  of  the 

ij^'ured  spouse,  118. 
of  divorce  by  the  law  of  Moses,  119. 
bills  of  diyorcement  allowed  by  the  antient  Bomans  on  the  ground  of 

incapacity  of  procreation,  or  disagreement  between  the  spouses,  ib, 
on  dissolution  of  the  marriage,  the  education,  &c.,  of  the  children  must 

be  provided  for  by  both  spouses  equally,  123. 
the  custody  of  the  children  is  left  to  the  discretion  of  the  judge,  although 

caeUrie  paribue  the  mother  may  be  preferred,  (b.    See  further  under 

Mabbiage. 

DOG, 

damage  done  by  a  dog.    See  Tort. 

u  u  2 
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DOmCILB, 

the  law  of  the  domicile  regulates  a  person's  status,  51,  note  (i). 

what  constitutes  domicile,  429 ;  Vol.  11.,  388. 

no  mere  temporary  residence  is  sufficient,  429;  as  in  the  case  of  a 
student,  officer,  clergyman,  advocate,  &c.,  sent  to  a  strange  place,  or 
persons  leaving  for  the  Indies,  in  order  to  make  their  fortune,  430. 

if  any  of  these  persons  happen  to  die  abroad  his  property  descends  eao 
lege  hci  domicilii,  ih. 

a  similar  rule  applies  in  the  case  of  death  during  the  voyage,  ib, 

DOMlCILnJM  CITANDI.    See  PuBADUfo. 

DOMINIUM, 

definition  of,  154. 

is  either  plenum,  or  minus  plenum.    See  OwiTEBSHip, 

Dominium  eminene,  155,  note  (c^). 

DONATION, 

definition  of.  Vol.  II.,  236. 

is  either  inter  vivos,  or  mortis  causa,  ih, 

gifts  inter  vivos,  are  either  made  out  of  pure  liberality  or  remunerative, 

ib.,  note  {h), 
the  former  are  not  subject  to  any  waiTanty,  except  by  express  stipula- 
tion, but  the  latter  are  so  subject,  ih. 
the  former  may  be  revoked  for  ingratitude,  the  latter  not,  ih. 
in  donations  mortis  causa  the  law  applicable  to  legacies  is  followed,  237. 
hence  the  jus  accrescendi  and  the  lex  Falcidia  apply  to  such  dona- 
tions, ih.,  note  (c). 
a  donation  inter  vivos  is  t]*an8mitted  to  heirs,  whereas  donations  mortis 

causa  are  determined  by  the  death  of  the  donee  before  the  donor,  ib. 
a  donation  may  take  effect  immediately,  or  be  subject  to  a  condition  or 

direction,  the  non-observance  of  which  makes  the  gift  revocable,  237. 
in  such  a  case  the  expectation  of  the  donation  is  transmitted  to  the  heirs 

of  the  donee,  ih.,  note  {d). 
acceptance  is  necessary  to  render  a  donation  effectual,  237. 
acceptance  may  be  done  by  someone  else  on  our  behalf,  ib. ;  or  by 

letter,  ih, 
after  acceptance  an  action  may  be  brought  for  delivery  of  the  gilt,  ib,, 

et  in  notis. 
if  the  person  to  whom  the  gift  is  made  dies  before  acceptance,  his  heir 

acquires  no  right  to  the  same,  237. 
acceptance  in  the  case  of  a  donation  mortis  causa  does  not  constitute  such 

an  absolute  requisite,  238,  note  (e). 
a  gift  above  the  value  of  500  aurei  is  invalid  by  the  civil  law,  unless 

granted  and  confirmed  by  a  public  legal  document,  238. 
a  donation  of  property  above  500  aurei  must  be  publicly  registered,  ih. 

note  (/). 
where  the  donation  exceeds  500  aurei,  the  want  of  registration  invalidates 

so  much  of  the  donation  as  is  in  excess  of  this  amount,  ih.,  et  239. 
the  value  of  500  aurei  in  our  currency,  238-9. 
a  donation  of  more  than  500  ducats,  not  legally  executed,  wiU  only  be 

void  as  to  the  excess,  239. 
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otherwise  donations,  howeyer  large,  and  eyen  of  all  one's  property,  will 

be  yalid,  239. 
a  donation  of  future  property  cannot  exist  in  law,  240. 
Yoet  holds  that  such  a  donation  is  allowed  by  the  civil  law,  t&., 

note  {g). 
a  donation  of  aU  property  by  one  who  has  no  children,  is  considered 

cancelled  and  revoked  if  afterwards  he  begets  and  leaves  children, 

240. 
such  children  may  claim  back  the  donation,  ib, 
a  father,  who  has  by  notarial  deed  promised  not  to  alienate  or  donate  his 

property,  may  nevertheless  make  a  donation  or  legacy  in  favour  of 

strangers,  ib,,  note  (h). 
this  must  be  understood  of  donation  mortis  caiud  only,  and  not  also 

donation  inter  vivos y  ib, 
donations  may  be  cancelled  by  reason  of  great  ingratitude  and  injury 

done  to  the  donor,  241. 
instances  illustrating  this  rule,  ib, 
of  the  reason  why  husband  and  wife  may  not  make  a  donation  to  one 

another,  ib,  in  notis. 
a  donation  between  them  after  dissolution  of  the  marriage  will  be 

effectual,  ib, 

DOORKEEPEBS.    SeeJjBBXRa. 

DOUAEIB,  Vol.  n.,  100. 

a  wife  has  no  preferent  claim  for  douarie,  ib, 

douarie  is  not  preferred  to  the  legitimate  portion  of  the  children,  101 

in  notis, 
cannot  be  considered  as  <ies  aUenumy  ib, 

DOUBLING  THE  INTERDICT,  Vol,  II.,  463. 

DO  UT  DES,  DO  UT  FACIAS,  Vol.  n.,  51  d  in  notis,  117. 

DROIT  D»ATJRAINE, 

how  it  differs  from  the  right  of  exuwe,  422. 
deriyation  of  the  term,  423. 
not  used  in  Holland  except  by  way  of  retort,  ib, 
treaties  between  Holland  and  France  on  the  subject,  ib, 

DROPRIGHT, 

in  case  of  rainwater,  289. 

DRUNBm^NESS, 

when  it  excuses  from  punishment  and  when  not.  Vol.  II.,  251. 
excessive  drunkenness  does  not  excuse  from  the  ordinary  punishmont, 
275.    See  Homicide. 

DUELLINa 

was  antiently  a  lawful  pastime,  Vol«  II.,  237 ;  but  afterwards  pro- 
hibited,  289,  291. 
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DUIN-MEYEBS,  Vol.  H.,  596. 

DUKE, 

definition  of,  62. 

ECCLESIASTICAL  PEOPEETY,  274  a  seq. 

appropriated  by  the  State  after  the  BeformatioD,  for  the  support  o 

churches  and  ministers,  277. 
property  excepted  herefrom,  ih, 

ECCLESIASTICS.    See  Jtjeisdiction. 

EDICTAL  CITATION.    See  Citation. 

EDUCATION  AND  MAINTENANCE, 
meaning  of  these  terms,  93. 

EIGENPAND,  Vol.  II.,  76,  note  (d) ;  361  in  mtia, 

EMANCIPATION 

of  minors  is  either  express  or  tacit,  88-9. 

EMPHYTEUSIS, 
definition  of,  220. 
it  descends  to  the  heir,  t6. 

is  a  transaction  distinct  from  the  contracts  of  sale  and  hire,  ih,  in  noti$. 
the  errfphyteula  is  bound  to  pay  his  rent,  221. 
he  may  obtain  relief  where  he  has  not  promptly  paid  his  rent,  ih, 
he  enjoys  usufruct  of  the  land,  222. 

may  transfer  and  sell  the  land  to  another,  ib, ;  or  encumber  it,  %b.  note  (i). 
in  case  of  a  lapse  the  emphyteusis  escheats  to  the  dominue,  note  (h). 
in  case  of  a  sale  the  dominus  has  &ju8  retractua,  222. 
in  case  portion  of  the  land  is  sold,  the  whole  remains  liable  for  the  rent 

due  to  the  dominus,  223. 
in  case  of  death  each  heir  is  liable  for  the  whole  rent,  ih, 
the  same  rule  applies  in  the  case  of  floods  and  war,  if  only  the  emphy" 

tenia  derives  some  benefit  from  the  land,  t&.,  and  224,  note  {d), 
there  is  no  remission  of  rent  on  the  ground  of  sterility  of  the  emphy- 

teutical  land,  225  in  notis, 
how  emphyteusis  is  acquired,  225 ;  how  lost,  220  in  noiis  225-6 ;  is  not 

redeemable  except  with  consent  of  the  dominvs^  247 ;  how  it  resembles 

and  differs  from  feudal  property,  250,  note  (6). 

ENOEMIS  LAESIO,  Vol.  H.,  5  »n  no<i>. 

ENQUEST  VALETUDINAIE,  Vol.  IL,  488, 
ENTAIL.    See  Fideicommissum. 
ERFLATING,  343,  361. 
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EBFPAGBEOT,  220. 

EBFSTELLING,  348. 

EBBOB.    See  Obligation. 

ertor  is  a  ground  for  revising  a  judgment.  Vol.  11,,  519. 
error  in  ealculo.    See  ExoSFTiOir. 

ESPOUSALS, 

definition  of,  YoL  IL,  209. 

a  promise  of  marriage  is  ratified  by  mutual  consent,  t^. 
a  promise  of  marriage  gives  a  right  to  specific  performance  of  the  con- 
tract, ib, ;  especiaLly  where  a  young  woman  has  been  seduced  after  a 
promise  of  marriage,  210  et  in  notit. 
a  man  ordered  to  marry  a  young  woman  seduced  by  him  will  not  be 

heard  in  appeal  after  expiration  of  the  time  for  appeal,  210. 
by  the  civil  law  Bpoivsalia  gave  no  right  of  action  for  performance  of  the 

marriage,  ih,  in  notie. 
at  the  Cape  of  Gk)od  Hope  and  in  Transvaal  the  right  of  action  for 

specific  performance  of  the  marriage  has  been  abolished,  ib, 
an  action  of  damages  for  breach  of  promise  is  the  only  remedy  left,  ib. 
a  minor  may  be  relieved  for  certain  reasons  against  a  promise  of  mar- 
riage, 210-11. 
the  reasons  for  not  observing  a  promise  of  marriage  are — 

1st,  where  a  chUd  has  given  a  secret  promise  of  marriage  without 
the  knowledge  of  its  parents,  ib, 
a  leading  case  on  this  subject  is  that  of  Gbrard  Bikker  and  Alida 
Koninks,  ib,  et  aeq, 
2nd,  a  daughter  may  retract,  her  promise,  where  the  bridegroom 
having  promised  a  large  sum  of  money  on  marriage,  is  fotmd  to 
be  burdened  with  debts,  216;  or  where  the  father  of  the  bride- 
groom has  meanwhile  become  bankrupt,  217. 
3rd,  if  one  of  the  intended  spouses  has  eloped  with  a  third  party, 

the  other  may  marry  at  pleasure,  ib, 
4th,  where  after  espousaU  one  of  the  contracting  parties  is  found 
incapable  of  procreation,  through  natural  defect,  ib,;  or  has 
become  maimed  or  disfigured  through  disease,  ib, 
5th,  through  prescription,  as  where  one  of  the  parties,  having  been 
required  to  perform  his  promise,  has  for  more  than  two  years 
neglected  to  do  so,  ib, ;  except  where  the  party  was  abroad  or 
prevented  by  other  necessity,  ib, 

ESQUIBE, 

definition  of,  64. 

ESTATE, 

what  it  includes,  211. 

right  to  is  acquired  by  inheritance,  ib, 

EVANGELISED,  Vol.  H.,  621. 

EVICTION, 

in  case  of  sale,  Vol.  11.,  143  in  notis* 
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EVIDENCE, 

the  oath  of  a  man  is  preferred  to  that  of  a  woman,  who  declares  he  is 

the  father  of  her  child.  Vol.  II.,  303. 
possession  of  the  instrument  of  debt  by  the  debtor  is  only  preeumptiTe 

evidence  of  payment,  331. 
possession  throws  the  onus  of  establishing  a  better  right  to  the  thing 

upon  the  adversary,  433. 
a  plaintiff  must  prove  his  case,  481. 
a  defendant  need  not  call  evidence  to  prove  his  negatire  condosioii, 

where  the  plaintiff  has  not  established  his  case,  tft. 
exceptions  to  this  rule,  482,  and  note  (5). 

if  the  proof  be  lost  the  contract  still  remains  of  force,  481-2,  and  note  (a), 
of  proof  by  documents,  482. 
documents  are  either  public  or  private,  ib. 
what  are  public  documents,  ib, 
they  amount  to  ftill  proof,  ib. 

private  documents  haye  no  credence  except  as  against  the  writer  him- 
self, ib, 
at  the  present  day  a  notary  and  two  witnesses,  being  males  above 

fourteen  years,  are  sufficient  to  confirm  all  kinds  of  documents,  ib. 
whether  and  when  copies  of  notarial  documents  have  full  credence,  483. 
of  documents  confirmed  by  the  Court  with  its  seal  or  signature,  the  first 

copy  is  considered  as  full  proof,  484. 
a  copy  of  an  original  document  taken  before  the  Court  after  public  exhi- 
bition is  called  a  vidimus,  ib. ;  and  has  ftdl  credence  if  the  original  is 

lost,  ib. 
likewise,  old  ledgers  and  journals  of  churches,  hospitals,  &c.,  have 

credence  in  matters  which  have  antiently  happened,  i&. 
a  mere  signature  of  a  debtor,  which  he  does  not  deny,  is  sufficieiit 

proof,  ib. 
the  books  of  merchants  properly  kept  have  full  credence  in  matters 

where  the  transaction  and  delivery  are  admitted,  if  they  be  confirmed 

on  oath,  or  death  of  the  writer,  tb, 
like  credence  is  given  to  the  notes  of  sworn  brokers,  485. 
tallies  may  also  be  used  as  proof,  ib, 

witnesses  must  testify  and  speak  of  their  own  personal  knowledge,  ib. 
infamous  persons  and  peijurers  have  no  credence  in  law,  ib. ;  among 

whom  are  included  those  bribed  to  give  OTidence,  ib.\  and  women 

deflowered  before  their  marriage,  ib. 
those  at  enmity  with  us,  or  who  are  of  our  household  or  near  relatives, 

cannot  give  evidence,  t(. 
advocates  and  attorneys  cannot  give  eyidence  in  cases  in  which  they  have 

been  engaged,  ib. 
relationship  on  the  ground  of  which  a  witness  may  be  challenged  is 

computed  until  the  fifth  degree,  486. 
imbecile,  lunatic,  and  young  persons,  below  fourteen  years,  cannot  giye 

evidence,  ib, 
objections  to  the  evidence  are  called  reprochea,  and  confirmation  thereof 

salvations,  iK 
a  person  called  to  give  evidence  of  the  truth  may  not  refuse  to  do  so,  ib,; 

but  may  be  compelled  thereto,  except  in  his  own  case  or  that  of  Ma 

relatives,  ib. 
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if  the  truth  cannot  be  disoovered  in  any  other  way  members  of  the 

household   and    those    otherwise   disqualified    may   be   compelled 

thereto,  487. 
the  eyidence  of  two  credible  witnesses,  testifying  of  their  personal 

knowledge,  amounts  to  full  proof,  ib, 
the  testimony  of  one  witness  is  not  sufficient,  unless  corroborated,  ib, ; 

except  to  prove  that  a  woman  has  allowed  herself  to  be  used  as  a  pro- 
stitute, ib, 
hearsay  amounts  to  half  proof,  ib, 
when  it  amounts  to  full  proof,  ib, 
witnesses  must  confirm  their  testimony  with  an  oath,  taken  before  the 

judge  where  the  case  is  pending,  ib, 
some  think  the  witnesses  must  be  examined  in  the  presence  of  the 

parties,  488. 
in  practice  the  witnesses  are  heard  apart  and  in  the  absence  of  the 

opposite  party,  ib, 
the  evidence  is,  however,  taken  down  in  writing,  and  the  opposite  party 

may  obtain  a  copy,  ib, 
he  may  caU  other  witnesses  to  contradict  such  evidence,  ib, ;  or  caU  the 

same  witness  and  subject  him  to  cross-examination,  ib, 
if  the  witnesses  reside  beyond  the  jurisdiction,  the  Court  of  the  place 

is  requested  by  kUera  requiniorial  to  hear  them,  and  transmit  the 

evidence  under  seal,  ib, 
likewise  if  the  witnesses  are  aged,  infirm,  and  ill,  so  that  testimony  may 

be  lost,  a  commissioner  is  appointed  to  examine  them,  ib, ;  or  such  wit- 
nesses may  be  produced  before  the  Court  in  anticipation  of  the  trial,  ib, 
in  the  towns  and  in  the  country,  the  swearing  of  witnesses  may  be 

dispensed  with- by  the  parties  to  the  suit,  ib, ;  but  in  cases  of  disputed 

fact  an  experienced  judge  will  always  direct  that  the  witnesses  be 

sworn,  489. 
in  South  AMca  the  Boman-Dutch  law  of  evidence  has  in  many  respects 

been  departed  from,  and  the  English  law  followed,  486  in  notis, 
confession  amounts  to  the  strongest  proof  in  law,  490. 
it  is  either  judicial  or  extra-judicial,  ib, 
judicial  coi]iession  must  be  made  voluntarily  in  the  presence  of  the 

opposite  party,  with  ftdl  knowledge,  and  without  any  error,  ib. 
the  plaintiff  may  pray  judgment  on  such  confession  and  proceed  to 

execution,  ib, 
an  extra-judicial  confession  must  be  fiilly  proved  by  means  of  documents 

or  witnesses,  ib, 
if  duly  proved  further  proof  is  unnecessary  and  judgment  will  be 

given  thereon,  491. 
but  if  the  confession  has  been  made  in  the  absence  of  the  opposite  party, 

or  is  not  confirmed  by  full  reasons  and  motives,  it  will  not  serve  as 

proof,  ib, 
it  may  at  any  time  be  retracted  on  the  ground  of  thoughtlessness  or 

mistake,  ib, 
an  admission  made  must  be  accepted  with  the  circumstances  under 

which  it  was  made,  ib. ;  for  a  person's  words  cannot  be  explained 

otherwise  than  what  he  intended,  ib, 
confessions  are  not  divisible,  ib,  note  (a). 
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a  oonfession  or  statement  made  on  a  death-bed  is  evidence  against  the 

person  making  it,  492  ;  but  in  favour  of  himself  or  his  heir  it  only 

amounts  to  half  proof  or  a  presumption,  ib, 
of  proof  by  ocular  inspection,  ib, 
such  inspection  is  either  requested  by  the  parties,  or  directed  by 

the  judge,  ib. 
cases  in  which  an  inspection  is  desirable  and  necessary,  ib. 
half  proof  is  not  sufficient  to  found  a  judgment  upon  it,  493. 
the  evidence  of  one  witness  of  good  reputation  only  constitutes  half 

proof,  ib, 
common  report  only  amounts  to  half  proof,  494. 
of  proof  by  presumption,  ib, 

it  throws  the  onus  of  proving  the  contrary  on  the  opposite  party,  ib, 
hence  a  fugitive  is  considered  guilty  of  the  crime  of  which  he  is 

accused,  ib, 
otherwise  an  accused  is  presumed  innocent  until  the  contrary  appear,  ib. 
presumptions  are  eitlier  homini$,  juris,  or  juris  tt  dejure,  495  in  notis, 
presumptions  differ  irom.  fictioties  juris,  ib. 
mere  guessing  and  cozgecture  are  of  no  weight,  495. 
where  the  evidence  amounts  merely  to  half  proof,  recourse  is  had  to  the 

imposing  of  an  oath  on  one  of  the  parties,  ib, 
this  question  is  left  entirely  to  the  discretion  of  the  judge,  ib, 
when  this  oath  is  imposed  on  the  plaintiff,  and  when  on  the  defendant, 

ib.  et  496. 
definition  of  an  oath,  496. 

a  solemn  affirmation  may  be  made  instead  of  an  oath,  ib,  note  (e). 
participation  of  oath,  497. 
the  rule  swear  or  I  will  swear  does  not  always  apply,  but  is  left  to  the 

discretion  of  the  judge,  ib, 
the  oath  having  been  imposed  upon  one  of  the  parties  must  be  accepted, 

otherwise  on  refusal  the  case  will  be  considered  as  admitted,  ih, ;  and 

judgment  pronounced  thereon,  ib, 
a  party  cannot  be  heard  in  appeal  on  his  refusal  to  take  the  oath,  ib. ; 

except  where  he  maintains  that  the  oath  was  imposed  upon  him 

improperly,  ib. 
the  oath  having  been  accepted  or  imposed  must  be  taken  in  the  presence 

of  the  opposite  party,  498. 
the  oath  having  been  taken  judgment  follows  thereon,  i^. 
tiie  oath  takes  place  in  all  pending  cases,  ib. 
an  oath  offered  or  taken  extra-judicially  binds  no  one,  ib, 
this  must  not  be  accepted  without  qualification,  ib,  in  notis, 
in  criminal  cases  the  administering  of  an  oath  to  the  accused  does  not 

take  place,  ib, 
in  its  stead  the  torture  has  been  introduced  in  serious  cases,  and  the 

hearing  upon  articles  in  minor  cases,  499. 
in  case  of  a  fine  the  imposing  of  an  oatii  is  left  to  the  discretion  of  the 

judge,  ib, 
whether  the  imposing  of  an  oath  takes  place  in  cases  of  injury  and 

defSamationP  500. 
the  judgment  in  a  particular  case  cannot  be  varied  under  the  pretext 

of  fresh  and  new  proofs,  &o.,  513. 
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no  new  fiusts  or  allegations  are  allowed  in  appeal  or  reyifiion,  519,  521. 

530.     See  under  APPEAL, 
a  confession  by  an  aooosed  person  will  not  be  received  in  evidence, 

nnleas  voluntarily  made  without  threat  of  punishment,  or  hope  of 

favour  or  pardon,  562  in  nottB. 
no  judicial  interrogation  of  the  prisoner  is  permitted,  ib, 

EVOCATION, 

mandament  of  evocation  is  granted  by  the  Court  where  the  inferior 
judge  either  refuses  or  delays  justice,  Yol.  11.,  430. 

EXCEPTION, 

exceptions  are  divided  into  declinatory,  dilatory,  and  peremptory,  Yol.  II., 

441-2,  456. 
exception  to  the  jurisdiction  cannot  be  made  after  plea,  455. 
of  a  declinatory  exception,  456. 

of  recusation  of  the  judge  and  for  what  reasons  allowed,  ib, 
the  whole  Court,  however,  cannot  be  recused,  ib. 
of  a  dilatory  exception,  ib, 
if  a  person  has  been  summoned  on  a  holiday  or  feast-day,  the  summons 

will  not  be  void,  but  be  of  itself  extended  until  the  next  Court 

day,  ib, 
of  peremptory  exceptions,  458. 

hereunder  is  included  the  exception  of  error  in  calculo,  ib, 
peremptory  exceptions  must  be  made  at  the  same  time  as  the  answer 

to  the  claim,  459. 
but  declinatory  and  dilatory  exceptions  must  be  made  be/ore  plea,  ib, ; 

and  the  one  before  the  other,  ib, 
thus   a   defendant   pleading  a  dilatory  exception   is   estopped   from 

afterwards  pleading  a  declinatory  exception  to  the  jurisdiction,  ib, 
there  are  three  kinds  of  exception  by  which  we  may  persist, — 1st,  renvoy ; 

2nd,  lis  pendens;  3rd,  lis  finita,  ib, 
under  peremptory  exception  are  also  included  exceptions  of  transaction, 

award  of  arbitrators,  acquiescence  and  homologation,  ib, 
lis  pendens  is  understood  to  take  place  as  soon  as  the  summons  has 

been  properly  made,  together  with  the  copy  of  the  claim,  460. 
in  the  exception  of  lis  pendens  these  essentials  must  concur, — Ist,  the  suit 

must  be  between  the  same  persons;  2nd,  in  the  same  case;  and 

3rd,  that  litiscontestation  has  taken   place  before   another  judge, 

460  in  notis, 
although  exception  has  been  taken,  the  defendant  should  file  a  plea 

upon  the  case  as  well,  461. 
reconvention  is  a  species  of  exception,  462. 

EXCHANGE,  Yol.  H.,  117-18. 
definition  of,  224. 
biU  of  exchange,  tb*  note  (i). 
of  the  actions  arising  on  a  bill  of  exchange,  225. 
if  the  drawee  does  not  accept  the  bill,  the  holder  has  an  action  against 
the  drawer  and  endorser,  ib,  note  (c}. 
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he  who  has  paid  a  bill  supra  protest  has  an  action  against  him  for  whose 

honour  he  has  paid  the  same  and  all  others,  225,  note  (r). 
the  acceptor  is  bound  to  pay  the  bill  on  the  due  date,  225. 
provisional  sentence  will  be  granted  on  a  bill,  ih, 
if  acceptance  of  the  bill  be  refused,  the  holder  is  bound  to  protest  the 

bill,  and  the  drawer  if  promptly  applied  to  will  have  to  satisfy  the 

bill,  226. 
if  the  bill,  being  accepted,  is  not  paid  at  the  due  date,  protest  and  proof 

of  recourse  must  be  promptly  made,  ih, 
otherwise  the  holder  will  lose  his  remedy  against  the  drawer,  ih. 
the  drawee  is  not  obliged  to  make  an  unconditional  acceptance,  \b, 

note  («) ;  against  which,  however,  the  holder  may  object,  ih. 
can  an  acceptance  of  a  bill  be  made  tacitly  P  ih. 
each  partner  is  liable  in  solidum  on  a  bill  accepted  by  a  partner  in  the 

usual  name  of  the  firm,  ih, 
of  the  days  of  grace  or  respite  in  bills  of  exchange,  226,  note  (/). 
payment  must  be  made  in  the  kind  of  money  specified  in  the  bill,  227 

in  notis, 
payment  may  be  made  by  the  drawee  by  means  of  compensation,  where 

he  and  the  holder  are  mutually  indebted  to  each  other,  ih. 
among  merchants  the  refusal  to  meet  a  bill  amounts  to  a  stopping  of 

payment,  227. 
if  the  bill  is  not  accepted  by  the  drawee  a  third  party  may  accept  the 

same  for  the  honour  of  the  drawer,  ih. 
through  this  acceptance  he  is  bound  as  if  he  had  been  the  original 

drawee,  ih. 
provided  the  right  against  the  original  drawee  and  drawer  be  ceded  to 

him,  so  that  he  may  have  recourse  against  them,  t^. 
of  the  effect  of  a  conditional  acceptance,  227-8. 
a  bill  of  exchange  does  not  release  the  first  debtor  until  after  it  has 

been  paid,  335. 

EXECUTION, 

execution  of  the  right  of  usufruct,  214. 

a  person  condemned  to  be  hanged  must,  if  the  rope  break,  be  hanged 

over  again  until  death  follows,  Vol.  11.,  350-1. 
a  woman  cannot  by  her  entreaties  obtain  the  discharge  from  sentence 

of  death  of  a  man  she  intends  to  marry,  351. 
parate  execution  cannot  be  stipulated  among  us,  407. 
this  position  commented  on,  ih.  in  noti$, 
the  state  alone  possesses  the  right  of  parate  execution,  408. 
instead  of  the  right  of  parate  execution  in  favour  of  private  creditors, 

the  practice  of  willing  condemnation  has  been  introduced,  ih. 
of  parate  execution   in  case   of  general   and  public   revenue  and 

taxes,  577. 
every  sentence  not  appealed  from  is  rendered  executable  by  the  same 

judge  who  pronounced  it,  532. 
if  the  person  or  property  is  beyond  the  jurisdiction,  application  is  made 

for  letters  requisitorial,  ih, 
in  order  to  take  out  execution  an  executarium  is  obtained  from  the 

registrar,  ih. 
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such  writ  remains  good  for  a  year,  532. 

if  superannuated  a  new  writ  must  be  applied  for,  ib, 

of  execution  in  purely  personal  cases,  533. 

if  execution  is  taken  out  against  a  surety  with  renunciation  of  benefits, 

he  may  point  out  the  property  of  the  principal  debtor,  if  any,  534. 
if  the  moveable  property  of  the  debtor  be  insufficient,  the  immoyeable 

property  will  be  arrested,  535. 
notice  of  arrest  is  served  upon  the  debtor  together  with  a  prohibition 

against  his  disposing  of  the  said  property,  ib, 
the  property  must  be  publicly  sold  for  cash,  after  previous  publication,  ib. 
the  sale   of   immoveable   property,  under  sentence  of  the  Court  of 

Holland,  is  made  upon  the  going  out  of  a  burning  wax-candle,  ib. 
property  mortgaged  will  be  declared  executable,  t5. 
if  the   moveable   and    immoveable   property   of    the   debtor   prove 

insufficient,  the  actions  and  outstanding  claims  are  attached,  and 

disposed  of  in  execution,  536. 
if  it  be  doubtful  whether  these  will  be  sufficient,  an  attachment  will  be 

granted  against  the  person  of  the  debtor,  ib, 
although  she  be  a  woman,  ib.  in  notis, 
of  opposition  against  the  execution,  537. 
can  only  be  made  by  third  parties,  ib, 
if  the  debtor  feels  aggrieved  by  the  execution  he  must  appeal  against 

it,  ib. 
in  the  towns  and  country  the  debtor  will  be  heard  in  opposition,  ib. 
where   execution   has     been   requested   by    letters    requisitoridlf    and 

opposition  is  made  against  the  mode  of  execution,  the  judge  who  is 

asked  to  carry  it  out  may  decide  thereon,  ib.y  but  if  the  opposition 

concerns  the  merits  of  the  case,  the  judge  who  gave  sentence  must 

decide,  ib, 
where  no  execution  has  been  taken  out  on  a  sentence,  a  fresh  execution 

must  issue  thereon,  in  the  towns  and  villages  after  a  year,  in  the 

Court  of  Holland  five  years,  and  in  the  Supreme  Court  ten  years,  538. 
no  execution  can  be  taken  out  on  a  writ  which  has  become  super- 
annuated, but  it  must  be  renewed  each  year,  ib, 
where  sentence  has  become  prescribed  for  some  time,  the  judgment 

debtor  may,  in  order  not  to  be  apprehensive  of  execution,  summon  his 

adversary  to  have  the  matter  declared  desert  and  abandoned,  ib, 
a  new  writ  of  execution  must  be  applied  for  against  the  heirs  of  the 

judgment  debtor  who  has  died  before  execution,  ib. 
if  a  woman  after  judgment  remarries  before  execution,  the  writ  o 

execution  will  be  granted  against  her  husband,  ib. 
a  person  wishing  to  maintain  a  preferent  claim  on  the  property  for  sale 

in  execution  must  do  so  in  proper  time,  ib. 
otherwise  he  will  lose  his  preference,  539. 
in  such  cases  a  proper  account  of  preference  and  judicial  award  of  the 

proceeds  of  the  property  takes  place,  ib. 
he  who  has  the  better  right  is  paid  out  first,  ib. 
those  having  equal  right  are  paid  pro  rata,  ib. 
the  judgment  creditor  will  not  as  such  acquire  a  prior  right,  unless 

the    proceeds   have   been  judicially  awarded  him,  ib.    See  under 

MOBTOAQE. 
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how  to  proceed  in  case  of  opposition  to  the  execution,  540. 
of  the  case  where  the  sentence  enjoins  the  defendant  to  do  some  act 
and  he  fajla  to  comply  therewith,  541-2. 

EXPENSES, 

he  who  knowingly  builds  on  another's  land  is  entitled  to  tM^/u/ expenses, 

180  m  notis,  184. 
a  hondfide  possessor  is  entitled  to  expenses,  184. 
impenme  voluptuariae  allowed  both  to  j>osse88or8  bond  fide  and  raaXafidey 

according  to  Ghristinaeus,  184,  note  (a), 
expenses  of  burial  are  borne  by  the  heirs  on  the  side  of  the  deceased. 

Vol.  n.,  93. 
expenses  of  doctor  and  apothecary  incurred  in  the  lifetime  of  both 

spouses  are  borne  by  the  common  estate,  94. 

EX  POET, 

all  wares  and  merchandises  may  be  exported,  even  to  the  enemy,  pro- 
vided the  duties,  &c.,  thereon,  have  been  paid,  Vol.  II.,  139. 

weax)ons  of  war  and  other  contraband  goods  may  be  exported  to  our 
alHes  only,  ih. 

contraband  goods,  when  wrecked,  may  be  confiscated,  Vol.  I.,  170  in 
notis, 

EXTORTION, 

definition  of  this  crime,  Vol.  11.,  262. 
its  punishment,  263. 

EXUWE, 

what  it  is,  73,  419-20. 

the  right  of  exuwe  is  not  exercised  except  against  those  who  use  the 

same  against  us,  421. 
is  only  due  of  moveable  property,  tb,  et  in  notis, 
all  relations  who  are  neoessary  heirs  and  may  not  be  passed  over  are 

exempt  from  this  right,  ih.    See  aUo  Dboit  d'Axtbahte. 


FACIO  UT  DBS;  facio  ut  facias,  VoL  H.,  61  et  in  noiU;  117. 

PAOTOE, 

a  factor  renders  his  principal  liable,  YoL  11.,  24  in  noti$. 

the  factor's  authority  is  judged  of  according  to  the  custom  of  the  place 

of  Ids  business,  ih. 
when  a  factor  has  a  tacit  hypothec  on  goods  of  his  principal,  98. 

FALCIDIAN  POETION, 

definition  of,  413. 

its  object,  and  introduction  into  the  Netherlands,  %h.  et  in  notii. 

it  is  also  extended  to  conditional  legacies  exietentilnis  conditionibui,  414 
in  notie;  and  to  donations  mortis  causa ^  414. 

the  Falddian  fourth  is  not  deducted  where  the  testator  has  prohibited  it, 
415 ;  except  in  the  case  of  children  of  the  first  degree,  ib, ;  nor  is  any 
deduction  made  against  hospitals  and  poor-houses,  ih. 
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this  position  is,  however,  not  generally  true,  415. 

fhe  Falddian  fourth  is  not  deducted  from  anything  bequeathed,  which 

must  of  necessity  be  so  bequeathed,  416 ;  e.g.  in  case  of  the  legitimate 

portion,  or  prelegacy  to  a  wife  in  lieu  of  something  due  under  her 

antenuptial  contract,  ib. 
an  heir  who  adiates  and  makes  no  inventory  or  account  of  the  estate 

loses  his  right  to  the  Falddian  fourth,  ib. 
this  fourth  can  only  be  deducted  t>nce  by  the  first  heir,  ib, ;  except  where 

he  has  not  exercised  this  right,  ib. 
what  the  heir  has  received  by  way  of  legacy,  donation,  &c.,  from  the 

testator  is  computed  in  this  fourth  part,  ib. 
also  the  fruits  enjoyed  by^him,  except  only  children  in  the  first  degree,  ib. 

FALSITY, 

false  coining,  Vol.  11.,  265-6. 
common  falsity,  266 ;  its  punishment,  ib.  and  267.    See  Febjurt. 

FATHER, 

a  father  may  inflict  moderate  chastisement  on  his  child,  85. 

is  entitled  to  the  management  and  custody  of  his  children's  property, 

unless  curators  have  been  nominated  for  the  purpose,  ib.  ;  cannot 

enjoy  the  usufruct  of  property  which  the  children  have  acquired  from 

persons  other  than  himself,  86,  90;  he  may,  however,  apply  such 

property  to  the  proper  education  of  his  child,  ib. 
the  father's  power  over  the  children  ceases   on  their  marriage,  87 ; 

emancipation,  88 ;  attaining  majority,  89. 
the  paternal  power  likewise  ceases  where  the  father  is  himself  placed 

under  guardianship,  t&. 
a  father  is  not  liable  for  the  debt  of  his  son.  Vol.  11.,  372. 
whether  a  fiftther  is  bound  to  maintain  a  child  procreated  by  the  son  out 

of  wedlock,  ib. ;  or  compensate  a  girl  seduced  by  him  ?  ib.     See 

further  under  Ohiij>E£N  ;  FAREirrs. 

FEALTY, 

oath  of,  255. 
its  renewal,  ib. 

FEES, 

prescription  in  case  of,  206. 

FEUDAL  LAW, 

its  introduction  into  the  Netherlands  not  known,  248. 

oommon  opinion  as  to  its  origin,  ib. 

opinion  of  Molinaeus  and  Oonanus  on  the  subject,  249. 

opinion  of  Van  Leeuwen,  ib.  and  note  (a) ;  253. 

its  existence  in  the  Netherlands,  249. 

feudijuB  defined,  250-1  et  in  notie. 

FEUDAL  PEOPEETY, 

how  it  resembles  and  dififers  from  empHyteuMS,  250,  note  (&). 
is  indivisible,  252.. 
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subsequently  allowed  to  be  diTided,  252  in  ^lotis. 

the  usufruct  is  in  the  vassal,  the  dominium  in  the  lord,  252-3. 

unknown  in  Friesland,  254. 

in  Holland  and  France  assimilated  to  allodial  property,  255. 

the  vassal  may  with  permission  of  the  Government  dispose  of  it  by  last 

wiU,  260. 
it  cannot  without  licence  be  disposed  of  by  will,  334. 
cannot  be  bequeathed  without  consent  of  the  lord^  393. 

FEUDS 

are  of  two  kinds,  251-2. 

fettdum  rectum  aut  mcUumf  251. 

good  feuds,  252. 

the  feudal  relation  gave  rise  to  a  mutual  obligation  between  lord  and 
vassal;  254. 

feuda  mala  are  frequently  bought  off  as  free  allodial  property,  271. 

of  aeignoridl  and  cammon  fiefs,  256. 

of  sub-fiefs,  ih. 

how  acquired,  257  et  acq, 

who  may  grant  and  accept,  ib.  note  (a). 

rules  to  be  observed  in  the  descent  oi  feuda  recta  aut  mala,  and  ffood  fiefs 
of  inheritance,  268-60. 

investiture  must  be  renewed  in  case  of  death  or  change  of  posses- 
sion, 265. 

court  fees  to  which  the  count  is  entitled  on  investiture,  ib, 

fines  to  which  on  investiture  the  lord  is  entitled,  266-8. 

how  fiefs  are  lost,  270  et  seq, 

FICTIONS  of  law.    Bee  Evidence. 

FIDEICOAiMISSUM, 

may  be  left  by  codicil,  314. 

fideicommissary  property  cannot  be  disposed  of  by  will,  334. 

of  fideicommissum  and  when  it  occurs,  375. 

he  to  whom  the  inheritance  is  handed  over  is  full  heir,  ib. 

doubtful  expressions  should  be  interpreted  against  the  institation  of 
fideicommissa,  376. 

who  may  leave  and  take  fideicommissa,  ib. 

fideicommissa  may  be  created  purS,  or  subject  to  a  condition,  ib, 

no  special  form  of  words  is  necessary  for  the  creation  of  a  fideicom- 
missum, ib, 

it  may  take  place  tacitly,  ib, 

the  intention  of  the  testator  is  principally  looked  at,  ib, 

in  case  of  doubt  the  presumption  is  against  the  creation  of  a  fidsi* 
commissum,  ib, 

when  a  fideicommissum  is  considered  to  have  been  created  tacite,  ib, 

if  a  testator  states  in  a  second  will  that  the  first  will  shall  also  take 
effect,  the  heir  instituted  in  the  second  will  must  hand  the  inherit- 
ance to  the  heir  under  the  first  will,  deducting,  however,  the  Trebell. 
or  Falcid.  fourth  part,  377 ;  the  same  applies  by  virtue  of  the  dau" 
euk  codiciUair,  if  the  first  will  is  not  clearly  revoked  by  the  second,  ib. 
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"whether    a   prohibition   against   alienation    amounts  to  a  fideicom- 
missum,  377. 

law  of  Amsterdam  on  the  subject,  378  in  iiotia, 

a  prohibition  or  direction  by  the  testator  that  his  property  shall  not  be 
alienated  out  of  his  family  or  blood,  will  not  be  extended  beyond  the 
fourth  degree,  unless  the  testator  so  expressly  intended,  in  which  case 
it  will  extend  beyond  the  fourth  degree,  379 ;  in  this  way  Grot.  2.  20. 
11.  is  to  be  understood,  ih, ;  Decker,  however,  maintains  that  the  pro- 
hibition against  alienation  cannot  extend  beyond  the  fourth  degree, 
1*6.  in  notis. 

in  computing  the  fourth  degree  the  first  heir  is  excluded,  379. 

meaning  of  the  words  my  family  or  blood  used  by  the  testator,  without 
specifying  how  and  to  whom  the  property  shall  descend,  ib. ;  in  such 
case  it  is  considered  the  testator  intended  the  common  law  of  succes- 
sion ab  intestato  to  apply,  ib.  and  380;  in  other  cases  the  words 
nearest  relationship  are  taken  to  mean  nearest  relationship  to  the 
testator  and  not  to  the  heir,  380. 

in  a  fideicommissum  power  may  be  given  to  the  first  heir  to  spend  and 
alienate  the  property,  subject,  however,  to  letting  whatever  is  left  at 
his  death  descend  to  the  next  heir,  380  et  in  notis, 

this  is  often  practised  as  between  husband  and  wife,  381. 

but  the  first  heir  will  not  be  allowed  wantonly  to  squander  the  inherit- 
ance or  spend  it  to  the  prejudice  of  the  fidoicommissary  heir,  ib, 

the  first  heir  may  not  diminish  the  estate  by  more  than  three-fourths, 
and  for  the  remaining  one-fourth  inventory  and  security. must  be 
given,  ib,  and  in  notia, 

a  power  to  alienate  in  case  of  necessity  is  only  extended  to  necessary 
maintenance,  381 ;  and  will  not  take  place  where  the  heir  has  other 
property  out  of  which  to  maintain  himself,  ib, 

the  power  to  alienate  in  case  of  fideicommissum  only  applies  to  aliena- 
tion inter  vivos  and  not  also  to  disposal  by  last  will,  382. 

decision  of  the  Supreme  Court  of  Holland  on  the  point,  ib, 

in  the  charge  of  fideicommissum  among  children,  grandchildren,  or 
further  descendants  are,  in  the  absence  of  a  contrary  intention^  not 
considered  as  included,  ib, 

children  mentioned  under  a  condition  when  considered  to  be  likewise 
instituted  heirs  and  when  not,  383. 

children  instituted  together  with  their  parents  will  not  be  joint  heirs 
with  their  parents,  but  come  after  them,  384 ;  and  no  direction  of 
inheriting  by  way  of  fideicommissum  from  the  one  to  the  other  takes 
place,  unless  such  clearly  appears,  ib, 

whether  representation  takes  place  in  the  case  of  fideicommissary  in- 
heritance, 384. 

when  such  representation  is  extended  beyond  the  common  law  of  suc- 
cession ab  intestate,  385. 

who  are  included  under  the  terms  nearest  relations,  ib, 

anyone  instituted  as  heir  in  the  usufruct  with  power  to  spend,  alienate, 
or  dispose  of,  is  considered  to  be  instituted  in  the  ownership,  386 ; 
even  although  there  be  a  direction  that  at  his  death  what  remains 
shall  go  over  to  a  third  person,  ib, 
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the  same  role  applies  where  anyone  has  been  institnted  heir  in  the 
nsofiract  and  no  one  else  is  mentioned  as  regards  the  ownership,  386. 

he  who  possesses  any  property  sabject  to  a  fideicommissum  or  charge 
mnst  make  an  inyentory  and  famish  secority,  ib. 

this  is,  howeyer,  not  required  of  brothers  and  sisters  as  between  them- 
selves,  nor  of  parents  on  behalf  of  their  children,  ib. 

even  although  the  first  heir  has  been  released  by  the  will  from  framing 
an  inyentory  and  giying  security,  he  will  be  bound  to  do  so  where  the 
second  heir  can  show  that  he  is  prejudiced  thereby,  ib,  and  381. 

fideicommissary  institutions  made  in  Holland  by  will  are  effectual  with 
respect  to  English  property  belonging  to  Dutch  citizens,  387  m 
notis. 

the  States  of  Holland  may  grant  freedom  of  property  from  the  burden 
of  fideicommissum,  ib. 

fideicommissum  is  not  lost  through  delay  of  the  heir  in  adiating  the  in- 
heritance, 404. 

a  fideicommissary  heir  may  encumber  property  subject  to  a  tax  on 
descent  by  inheritance,  419  in  notis;  and  even,  with  consent  of  the 
fiduciary  heir,  sell  portion  of  such  property  to  pay  the  burden  due 
thereon,  ib, 

he  must  also  pay  the  20th  penny  when  the  property  descends  in  cul- 
laterali  lineay  ib. 

a  fideicommissary  heir  has  the  right  of  claiming  on  eviction  and  obtain- 
ing his  inheritance  out  of  the  immoveable  property  belonging  to  the 
deceased,  although  in  the  possession  of  a  third  person,  Vol.  IL,  102 ; 
unless  it  has  been  sold  upon  letters  of  special  grant,  t6,  in  notis. 

FIEFS.    See  Feuds. 

FINES, 

prescription  in  case  of,  202. 

FISCAL  GENERAL,  Vol.  n.,  356. 

FISCUS, 

of  proceedings  at  law  concerning  the  public  revenue'  and  taxes, 
Vol.  II. ,  575. 

FISH, 

kept  in  a  pond  are  private  property,  158. 

FISHING, 

the  right  of  fishing  in  the  waters  of  Holland  belongs  to  the  Count,  except 
fishing  with  an  angling-rod,  which  is  open  to  everyone,  152, 163. 

the  right  of  fishing  in  the  North  and  Zuyder  Seas  belongs  to  the  coun- 
tries bordering  thereon,  163. 

the  inhabitants  of  a  country  have  the  right  of  preventing  strangers  from 
fishing  in  its  bays,  163,  note. 

opinion  of  Grotius  hereon,  ib. 

FOREIGNERS 

are  not  allowed  to  fill  offices,  70,  73. 
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FOEEIGN  JUDGMENT, 

how  made  executable,  Vol.  11.,  532  in  tiotia. 

FOETUNE-TELLEES 

are  liable  to  punishment,  Vol.  II.,  260,  272,  274. 

FOUNDLING  HOSPITALS, 

their  introduction  and  usefulness,  92,  and  note. 

FOWLING 

and  catching  of  birds  allowed  to  the  common  people  under  certain 
restrictions,  160-1. 

FEAUD, 

prescription  in  case  of  fraud,  201 ;  renders  a  contract  yoid  at  election  of 

the  party  defrauded.  Vol.  II.,  5  in  notis, 
the  onus  of  proving  fraud  lies  on  him  who  alleges  it,  ih» 
definition  of  fraud,  13,  note  (c). 
according  to  Groenewegen  the  actio  doli  mali  is  not  prescribed  till  aftor 

the  lapse  of  thirty  years ;  according  to  Van  Leeuwen  it  is  prescribed 

in  two  years,  ih, 
distinction  drawn  by  Decker  on  the  point,  ib, 
fraud  does  not  render  a  contract  void  but  voidable  at  the  election  of  the 

party  defrauded,  t^. 
fraud  and  knavery,  how  punished.  Vol.  II.,  268. 

FEEEMEN, 
who  are,  72. 

FEIESLAND, 

feudal  property  is  unknown  in  Friesland,  254. 

a  will  made  in  Friesland  requires  the  presence  of  seven  witnesses  to  its 
execution,  323. 

FEUOTUS, 

a  bond  fide  possessor  is  entitled  to  fruits,  183. 
what  is  included  under /ru»^,  ib, 
when  the  enjoyment  of  the  fruits  ceases,  ib, 

a  band  fide  possessor  has  a  claim  for  all  expenses  and  improvements,  184. 
frttctua  pendente*  belong  to  the  domintu  and  not  to  the  heirs  of  the 
usufructuary,  217. 

FUNEEAL  EXPENSES 

have  a  preference  in  the  estate  of  the  deceased,  YoL  11.,  93. 
what  is  included  thereunder  and  what  not,  ib, ;  are  borne  on  the  side 
of  the  deceased  and  not  out  of  the  common  estate,  192. 

FUETUM  USUS,  VoL  n.,  314  in  notis. 


GAME, 

the  right  of  hunting  large  game  belongs  to  the  Oount,  159.  See  Aktmal. 
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GAMING, 

contracts  and  promises  founded  on  gaming  cannot  be  enforced,  Vol  n., 
27  and  in  notis ;  nor  in  the  case  of  a  wager  which  depends  upon  a  bare 
accident,  and  is  not  mutoaUy  beneficial,  28,  120-1. 
cases  in  which  a  person  may  be  reliered  against  the  consequences  of 
gambling,  121. 

GAEDENS, 

adjoining  gardens  may  not  have  fences  higher  than  seren  feet,  299. 
See  also  Servitude. 

GAUW-DIEVEN,  Vol.  n.,  550  in  notis. 

GELDEfiLAND, 

in  Gelderland  husband  and  wife  may  not  bequeath  to  each  other  by 

will,  the  usufruct  alone  excepted,  342. 
the  surviving  spouse  retains  the  usufruct  of  the  moveable  property  ia 
Gelderland,  448. 

GHENT, 

pacification  of  Ghent,  10. 

GIFTS.    See  DoNATioir. 

GODPAEENTS 

may  not  inherit  by  will  any  immoveable  property  from  their  god- 
children, 338 ;  nor  moveable  property  of  considerable  value,  339. 
this  dissented  from  by  Decker,  ih.  in  notis, 

GODSPENNING,  Vol.  n.,  151. 

GOLD, 

worked  into  another's  doth  becomes  the  property  of  the  owner  of  the 
cloth,  181. 

GEACE, 

days  of  grace,  Vol.  IL,  226  note  (/). 

GRANDUHILDREN 

are  entitled  to  legitime  in  the  estate  of  grandparents,  357. 

when  considered  as  included  under  children,  and  when  not,  364^  382-3. 

GRANDPABENTS 

are  liable  for  the  education  and  maintenance  of  their  orphan  grand- 
children, 91 ;  Vol.  n.,  372. 

GRANTS 

may  be  made  by  those  who  have  the  power  thereto,  29. 

they  are  either  general  or  particular,  29. 

when  once  made  are  irrevocable,  29  note  (i).    See  Cbown. 

GRAS  EN  GRONDROERING,  Vol.  II.,  151. 
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GEIE7EN  A  MINIMA,  Vol.  H.,  629. 

GEOENEWEGEN, 

his  opinion  that  relationship  by  blood  does  not  extend  beyond  the  tenth 

degree,  erroneous,  446  and  in  notis. 
his  opinion  that  confirmation  by  the  guardian  of  a  minor's  contract  may 

take  place  by  subsequent  ratification,  Yol.  IL,  14  note  (/). 
his  opinion  that  we  may  stipulate  in  favour  of  third  parties,  Yol.  11., 

17. 

his  opinion  that  women  may  renounce  the  hen,  Sc.  Veil,  and  auth,  ai  qua 

^nulier  hy  private  instrument,  38;  and  Appendix,  600  et  seq.,  606-8, 
618. 

his  opinion  concerning  the  sale  of  stolen  property  in  market  oyert,  135 

in  notis, 
Groenewegen  ad  I,  11.  Cod.  SenaU  Conault.  Veil,  explained,  207. 
distinction  drawn  by  him  as  to  effect  of  alienation  by  husband  of  wife's 

property,  where  community  has  been  excluded,  198-9. 

GBonus 

derives  the  right  to  tithes  from  the  ancient  Germans,  228  in  notis. 

his  definition  of  waterleidingf  298  in  notis. 

his  opinion  that  a  valid  marriage  miEiy  take  place  with  a  minor  without 

consent  of  parents  or  near  relatives  is  contrary  to  the  pdit.  Ordan.  of 

1580,  art.  3,  341. 
his  opinion  that  a  child  passed  by,  or  disinherited,  may  have  the  whole 

devise  of  inheritance  set  aside,  the  testament  remaining  efiectual  in 

other  respects,  316  in  notis. 
this  approved  by  Decker,  347  in  notis. 
Grotius  Introd,  2,  20  §  11.  explained,  379. 
his  opinion  that  the  heir  charged  to  give  over  whatever  may  be  left  of 

the  inheritance,  cannot  spend  or  retain  more  than  three-fourths  of  the 

inheritance,  and  if  required  must  give  security,  380  in  notis. 
his  opinion  that  relationship  by  blood  in  the  case  of  succession  to  property 

does  not  extend  beyond  the  tenth  degree,  eiToneous,  446  and  iVi  notis. 
lus  opinion  that  an  action  lies  for  recovery  of  what  has  been  promiBod 

for  the  doing  of  an  immoral  act,  such  act  having  been  performed,  is 

untenable,  Yol.  H.,  5  in  notis. 
his  opinion  that  cession  of  right  of  action  by  a  creditor  to  a  cosurety 

must  take  place  before  payment  by  such  surety,  criticised,  Yol.  II., 

46-7  and  in  notis. 
his  opinion  as  to  a  mortgage  of  moveables  unaccompanied  by  delivery, 

105  in  notis. 
his  opinion  that  where  a  third  party  obtains  property  with  a  knowledge 

that  it  has  been  pledged,  he  has  no  greater  right  than  the  pledgor,  ib. 
his  opinion  concerning  the  sale  of  stolen  property  in  market  overt,  135 

in  notis. 
criticism  of  his  opinion  that  a  husband,  discovering  his  wife  in  the  act 

of  adultery,  may  kill  her  as  well  as  the  adulterer,  307  in  notis. 
his  opinion  that  a  father  may  slay  the  ravisher  of  his  daughter  com- 
mented on,  308  in  notis. 
his  opinion  that  the  owner  of  an  animal,  which  has  caused  damage,  may 

escape  further  liability  by  giving  up  the  animal,  324,  note  (c). 
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GUARANTOE, 

a  guarantor  to  indemnify  or  secure  the  loss,  which  may  be  caused  by 

inability  of  the  debtor  or  the  depreciated  yalue  of  the  thing  pledged, 

is  not  bound  further  than  the  deficiency,  &c.,  Vol.  II.,  45. 
recourse  cannot  be  had  to  him  than  after  excussion  of  the  debtor  or 

thing  pledged,  ib, 
whether  a  guarantor  paying,  when  he  is  not  obliged  to,  can  have 

recourse  against  his  principal,  ib.  note  (n). 

GUARANTY, 

difference  between  guaranty  and  indemnity,  Vol.  11.,  143  in  fi<rfw,  418 
in  notia, 

GUARDIANSHIP, 

definition  of,  124. 

how  guardians  differ  from  executors  and  administrators,  ih.  in  notis. 

guardianship  may  be  either  testamentary y  legal,  or  dative,  ib.  and  125. 

blood-guardians,  ib, 

of  the  selection  and  appointment  of  guardians  by  the  magistrate,  126, 
128,  129. 

the  mother,  as  well  as  the  father,  may  appoint  guardians  by  will,  tb, 

testamentary  guardians  may  for  good  reasons  be  passed  oyer,  or 
another  guardian  appointed  to  act  with  them,  126. 

one  of  several  testamentary  guardians  dying,  another  may  be  appointed 
in  his  stead,  126-7. 

legal  guardianship  is  excluded  by  testamentary  guardianship,  127. 

no  guardians  haying  been  appointed  by  the  will,  the  guardianship 
antiently  deyolyed  upon  the  Count,  127. 

the  Court  or  Orphan  Chamber  remains  upper  guardian  of  minors,  129. 

the  mother  or  grandmother  may  be  appointed  guardian  to  minor 
children,  ib, ;  but  not  other  women,  ib, 

a  father,  who  is  excluded  fi'om  the  inheritance  of  his  child,  cannot  at 
Amsterdam  be  guardian,  ib, ;  nor  can  the  mother  or  grandmother  be 
guardian  there,  ib,;  but  they  may  have  the  administration  of  pro- 
perty belonging  to  their  children  upon  giving  security,  ib. 

in  case  of  dispute  between  the  father  or  mother,  or  other  guardian,  and 
the  children,  another  temporary  guardian  will  be  appointed,  ib, 

the  father,  or  grandfather, marrying  again,  retains  the  guardianship,  ib.; 
not  so,  however,  the  mother  or  grandmother,  130;  nor  will  she  re- 
acquire it  if  she  again  becomes  a  widow,  ib, ;  but  she  will  have  the 
right  of  supervising  the  education  of  the  minor,  ib,  in  noiis, 

in  the  appointment  of  guardians  security  must  in  case  of  doubt  be  taken 
by  the  magistrate,  130. 

a  debtor  or  creditor  of  an  orphan  cannot  be  appointed  guardian,  ib,  \ 
unless  the  testator  has  appointed  him  with  knowledge  of  the  debt,  ib, 

if  such  an  one  wishes  to  be  excused  from  the  guardianship  Paul  Yoet 
thinks  it  should  not  be  allowed ;  whereas  John  Yoet  prefers  to  leave 
the  matter  to  the  discretion  of  the  judge,  ib.  in  notia. 

a  magistrate  who  appoints  guardians  of  insufficient  means  is,  according 
to  some  writers,  not  liable  on  that  account,  except  there  be  malafidea 
or  fraud,  131  ;  but  he  will  be  liable  for  any  deficiency  if  he  has  taken 
no  securit}',  or  insufficient  security,  from  the  guardian,  ib* 
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Decker  disapproyes  this  Tiew,  ih,  note  {g), 

excuses  advanced  by  guardians  against  acceptance  of  the  office  are  to  be 

decided  by  the  Court,  132  ;  which  may  compel  an  unwilling  guardian 

to  accept,  133. 
a  guardian  must  make  his  objection  or  excuse  within  twenty-one  days 

a  tempore  cogniiionis,  otherwise  he  will  be  taken  to  have  accepted  the 

trust,  132  note  (A). 
duty  of  guardians  in  entering  upon  their  office,  133. 
a  guardian  must  furnish  a  proper  statement  and  account,  although 

released  by  the  will  from  this  duty,  133  and  note  (t). 
penalty  for  mala  fide  excluding  property  from  the  inventory,  134. 
duty  of  the  guardian  in  investing  his  ward's  money,  ih. 
authority  of  guardians  over  their  wards,  135. 
all  acts  must  be  done  by  and  in  the  name  of  the  guardian,  ib, 
acts  and  obligations  entered  into  by  the  ward  are  not  binding,  unless 

the  ward  has  profited  by  the  transaction,  ih, 
a  ward  may  bind  others,  but  not  himself^  except  where  it  is  for  his 

benefit,  ih, 
a  minor  is  liable  for  necessaries,  135. 
a  guardian  may  dispose  of  his  ward's  moveable  property,  but  not  also  of 

his  immoveable  propeiiiy,  except  with  consent  of  the  Court,  135. 

such  consent  will  not  be  given  unless  it  be  for  the  benefit  of  the 
minor,  ih, 

a  guardian  must  publicly  sell  the  ward's  property,  136 ;  or  otherwise,  in 
case  of  moveables,  he  will  be  liable  for  any  loss,  and  in  case  of 
immoveable  property  tlie  sale  will  be  void  as  well,  ih, 

how  guardianship  ends,  136-7. 

a  guardian  is  bound  to  account  on  the  determination  of  the  guardianship, 
and  is  liable  for  loss  caused  by  him,  138,  Vol.  II.,  229-30. 

a  guardian  electing,  on  behalf  of  his  ward,  the  fruits  instead  of  the 
legitimate  portion,  the  ward  may  as  a  rule  be  relieved  against  ifc, 
Vol.  I.  138 ;  but  this  admits  of  exceptions,  ib,  note  (m). 

a  guardian  is  not  liable  for  loss  or  damage  caused  by  accident,  &c.,  138. 

this  illustrated  by  the  case  of  a  loan  of  the  ward's  money  to  a  person  of 
full  credit,  who  afterwards  becomes  bankrupt,  ih. 

a  guardian  will  be  liable  for  loss  where  he  has  not  laid  out  the 
ward's  property  upon  sufficient  mortgage  or  good  security,  139 
note  (u). 

the  heir  of  the  guardian  will  likewise  be  so  liable,  ih, 

a  guardian  may  not  lend  the  ward's  money  to  a  co-guardian,  ih. 

a  substituted  guardian  is  only  liable  for  acts  of  his  co-guardians  before 
his  appointment,  ih, 

an  honorary  guardian,  and  a  guardian  who  has  not  had  the  manage- 
ment, are  entitled  to  the  heiiejicium  excussionis^  139. 

of  the  remuneration  due  to  guardians,  141  in  notis. 

guardians,  their  wives  and  children,  may  not  inherit  by  will  immoveable 
propeiiy  belonging  to  their  wards,  nor  anything  by  which  such  pro- 
perty would  be  incumbered,  338-9 ;  nor  any  moveable  property  of 
considerable  value,  339. 

this  dissented  from  by  Decker,  ih.  in  notis» 
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GUTTEES 

may  not  be  placed  bo  as  to  damage  a  common  wall^  288 ;  or  to  foul 
running  water,  299. 


HAGUE, 

proyincial  Court  at  the  Hague,  19. 
High  Court  at,  19. 

HANDVULLING,  Vol.  II.,  124,  434-6. 

HANGING, 

if,  while  a  condemned  person  is  being  hanged,  the  rope  break,  he  is  not 
entitled  to  a  pardon,  Vol.  II.,  360;  but  must  be  hanged  again  with 
more  precaution,  361. 

HAVEEY,  Vol.  n.,  242. 

HEARSAY, 

when  hearsay  evidence  amounts  to  half  proof.  Vol.  II.,  487,  and  when 
to  full  proof,  ih.    See  farther  Evidence. 

HEEEVAAET,  264. 

HEEEWEGEN,  295. 

HEIMEAAD,  Vol.  II.,  389.  ^ 

HEIE, 

the  heirs  of  a  guardian  are  liable  for  loss  occasioned  by  his  fault  or 

neglect,  139,  note  (n). 
an  heir  acquires  all  the  property  and  rights  of  the  deceased,  311. 
is  also  liable  for  his  obligations  and  debts,  ib, ;  but  not  also  for  delicts 

of  the  deceased,  312. 
he  is  howoyer  liable  for  fines  payable  by  deceased  to  the  extent  of  the 

property,  ih, ;  and  also  to  make  compensation  for  injuries  caused  by 

deceased  to  the  full  amount,  ih, 
according  to  Voet  a  person  who  cannot  be  heir  directly  may  be  heir 

fideicommissary,  317  tn  notis, 
this  dissented  from  by  Decker,  ih, 
the  heir  is  bound  to  carry  out  the  bequests  and  directions  of  the 

will,  343-4. 
who  may  be  heir,  344. 
if  an  heir  is  instituted  to  a  certain  share  without  co-heirs  in  the  other 

shares,  noji^  accresceixdi  takes  place,  346. 
each  heir  must  bear  tho  burdens  of  inheritance  in  proportion  to  his 

share,  345. 
of  those  who  for  a  certain  portion  at  least  must  be  instituted  heirs,  ih. ; 

1st,  parents  their  children ;  2nd,  children  their  parents ;  3rd,  brothers 

and  sisters,  ih, 
tho  heir  should  be  clearly  described  and  named  in  the  will,  362. 
no  special  words  are  necessary  for  the  purpose  if  only  the  intention  be 

clear,  ih. 
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the  intention  rather  than  the  meaning  of  the  testator's  words  is  to  be 

followed,  362. 
meaning  the  word  heira  occurring  in  a  will,  363. 
seyeral  heirs  instituted  in  the  whole  will  take  in  equal  shares,  365. 
jw  accreacendi  among  coheirs,  ih  et  in  notis, 
if  the  heirs  or  heir  die  before  the  testator,  the  inheritance  will  descend 

ab  inkatatoj  366. 
an  heir  may  be  instituted  under  a  condition  or  from  or  until  a  certain 

day,  368. 
effect  thereof,  ib, 
the  heir  must  comply  with  the  condition,  provided  it  be  in  his  power  to 

do  so,  ib, 
an  impossible  condition  will  be  entirely  rejected,  369. 
the  condition  may  consist  in  the  heir  not  doing  something  in  which  case 

he  may  at  once,  under  security,  claim  the  inheritance,  ib. 
a  condition  not  to  many  is  considered  as  improper,  but  not  also  a 

condition  until  the  heir  marry,  ib.  et  in  notis. 
of  the  case  where  a  person  is  appointed  heir  on  condition  that  he  marry 

a  certain  woman  and  he  refuses,  370. 
what  is  the  rule  where  the  woman  dies  or  refuses  to  marry  the  instituted 

heir  ?  ib, 
an  heir  prohibited  by  the  will  from  demanding  an  inyentory  or  security 

from  the  suryivor  of  two  spouses,  may  nevertheless  make  such  demand, 

if  he  can  show  the  prohibition  is  prejudicial  to  him,  371. 
duty  of  the  heir  where  the  testator  has  bequeathed  property  belonging  to 

another,  392. 
when  the  heir  has  the  choice  in  case  of  a  legacy  of  one  of  two  things  of 

the  same  kind  belonging  to  the  testator,  ib. 
an  heir  may  take  a  legacy  left  him  by  the  will  and  repudiate  the 

inheritance,  400 ;  unless  tiie  testator  intended  otherwise,  ib. 
he   must  discharge   all   legacies   immediately  on  the  death   of  the 

testator,  ib. ;  otherwise  interest  or  compensation  must  be  paid,  ib, 
an  heir,  having  approved  a  will,  although  made  nvMiter  vel  non  adennittr, 

must  satisfy  the  legacies,  401  in  notis. 
an  heir,  who  has  adiated,  is  liable  for  the  debts  of  the  testator,  although 

they  exceed  the  assets,  403, 
but  he  is  not  liable  for  a  personal  duty  attached  to  the  deceased,  nor 

for  his  crime,  404. 
but  an  heir  must  pay  the  fines  and  penalties  which  result  from  the  crime 

of  the  deceased,  Vol.  11.,  373. 
the  heir  has  no  power  to  select  anything  in  satisfaction  of  the  Falcidian 

and  Trebellian  portions,  unless  the  legatees  and  fideicommiaaarii  allow 

him  such,  414  in  notia. 
the  heir  continues  liable  for  the  debts  of  the  estate  after  deduction  of 

the  Trebellian  fourth,  415  ;  but  not  for  the  legacies,  ib. 
the  heir  is  liable  to  the  testamentary  creditors  ex   quasi  contrcictu, 

Yol.  n.,  p.  6  in  notia. 
if  an  heir  is  suspected  of  bankruptcy  and  the  creditors  of  the  estate 

apprehend  a  loss  through  the  mixing  of  the  heir's  property  with  that 

of  the  estate,  they  have  the  right  of  having  the  property  of  the  estate 

separated  from  that  of  tlie  heir,  YoL  II.,  116. 
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the  creditors  enjoy  this  right  although  the  property  of  the  estate  has 
been  pledged  or  mortgaged  by  the  heir  to  his  own  creditors,  Yol.  IL, 
115.    See  also  SUBSTITUTION,  Will. 

HENEICUS  NOBLE,  246. 

HEUSDEN, 

county  of,  rules  of  succession  in  case  of  intestacy  followed  there,  43o. 

HIEING.    See  Letting. 

HOEKS  EN  KABEL  JAUWS  OORLOG,  233. 

HOLLAND  and  WEST  FEIESLAND, 
first  Court  of  Justice  in,  19. 
the  County  of  Holland  is  held  in  fee  from  the   Emperor  as  a  free 

fief,  256. 
Supreme  Court  of  Holland  and  its  decision  in  the  case  of  the  Lady 

Elizabeth  yan  Arkel,  360. 

HOMICIDE, 

definition,  Vol.  II.,  269. 

its  punishment  left  to  the  discretion  of  the  judge  according  to  the 

circumstances,  269-70. 
of  the  ordinary  and  extraordinary  punishment  in  case  of  homicide,  270. 
distinction  between  homicidium  culposum  and  qualificaium,  ib,  in  notis. 
of  parricide  and  its  punishment,  270-1. 
infanticide,  271. 
they  who  expose   their  children  in  a  public  place  are  punished  at 

discretion,  271. 
they  who  expose  children  in  a  priyate  place,  where  they  perish  of  cold 

or  hunger,  are  punished  with  death,  ib, 
he,  who  haying  been  bribed  to  kill  another,  completes  the  act,  is  punished 

with  extraordinary  punishment,  271. 
of  the  case  where  a  person  haying  been  bribed  merely  to  wound  another, 

inflicts  a  mortal  wound  or  kills  him,  ib,  note  (c). 
of  killing  by  means  of  poison,  272. 
of  death  through  negligence,  274. 
punishment  in  such  cases  is  discretionary,  ib. 
excessiye  drunkenness  does  not  with  us  excuse  a  person  from  the 

ordinary  punishment^  275. 
where  death    is  caused  without  neglect  or  fault,  in  consequence  of 

something  done  in  a  proper  manner,  there  is  no  crime,  276. 
likewise  when  a  person  in  self-defence  is  obliged  to  protect  his  life,  wife, 

children,  or  property,  against  yiolcnce,  ib,  ;  or  where  he  kills  a  night- 
thief,  or  the  rayisher  of  a  woman,  ib, 
homicide   will   be   in   self-defence  where  we  cannot  escape  without 

resistance,  277. 
of  resistance  to  and  killing  of  night-robbers,  ib,  et  in  notis, 
the  occupier  of  a  house  is  not  bound  to  retreat  from  a  night-robber,  as  in 

other  cases  of  self-defence,  ib. 
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opinion  of  Lord  Cockbum  on  this  point,  277. 

killing  in  defence  of  our  property,  ib.  et  in  notis. 

the  onus  of  proTing  that  the  tiiief  or  robber  was  killed  in  defence  of 

life  or  property  lies  on  the  accused,  278  in  notis, 
in  such  a  case  husband  and  wife  ought  to  be  allowed  to  give  eyidence 

for  each  other,  ih, 
in  case  of  necessity  force  may  be  opposed  by  force,  278. 
a  man  may  kill  his  wife  and  her  adulterer,  discoyered  by  him  in  the 

act,  ih, 
likewise  a  father  the  rayisher  of  his  daughter,  ih',  306. 
how  far  this  is  obseryed  at  the  present  day,  306-7  et  in  notis, 
the   better   opinion  is   that   the  slayer  is  guilty  of  manslaughter, 

ih,  in  notis, 
can  an  adulterer,  who  is  caught  in  the  act  by  the  father,  and  assaulted  by 

him,  plead  self-defence  in  case  he  kill  the  father  P  308  in  notis.    See 

also  under  Adultery. 
of  death  by  suicide.    See  SuiciDi:. 
he,  who  upon  request  or  command  of  another  kills  such  other,  is  liable 

to  punishment,  280  in  notis, 
persons  found  drowned  may  not  be  remoyed  from  the  place  of  discoyery 

before  a  proper  examination  by  the  authorities  has  taken  place,  281. 
of  death  caused  in  a  fight  in  which  seyeral  persons  are  engaged,  ih, 
in  such  case  the  punishment  is  less  than  ordinary,  ih,  ;  except  where 

such  persons  went  out  together  for  the  purpose  of  assailing   the 

deceased,  282. 
the  person  who  has  caused  death  is  also  bound  to  make  compensation  to 

the  relatiyes  of  the  deceased,  ih, 
of  the  kind  of  damage  or  loss  which  must  be  compensated,  ih.    See 

Compensation. 

HOND  ;  HONDEN,  Vol.  H.,  147- 
HOON,  Vol.  II.,  299  in  notis,  302. 

HOSPITALS, 

haye  a  tacit  hypothec  oyer  property  of  their  administrators,   Vol. 
n.,  98. 

HOUSEBREAKING,  Vol.  U,,  296,  317. 

HOUWHEER,  236. 

HUBEEUS, 

distinction  drawn  by  him  between  a  yearly  legacy  left  to  particular 

persons,  and  an  annual  income  bequeathed  to  a  town  or  society,  414 

in  notia, 
his  opinion  that  we  may  stipulate  in  fayour  of  a  third  party,  VoL  II., 

18  in  notis, 

HUISSITTEN,  334. 
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HUNTING, 

of  Urge  game  appertains  to  the  Ck>iint,  159;  and  those  to  irkn  ilk 
been  specially  granted,  ib.  in  nc4i$. 

HUSBAND  and  WIFE. 

the  husband  is  guardian  of  his  wife,  42. 

he  appears  in  law  for  her,  encumbers  and  alienates  her  pn^eij,  H 

and  Vol.  II.,  200. 
he  may  be  restrained  from  squandering  the  wife's  property,  YoL  L, 

42-3. 
the  husband  may  by  antenuptial  contract  be  deprived  of  thepoiste 

administer  or  alienate  her  property,  43,  and  Vol.  11.,  196-9. 
thie  husband  will  not  be  bound  by  any  transaction  of  the  viie,  ToLU 

43 ;  except  where  «A«  is  a  trader  or  has  pledged  his  oedit  kr  tk 

support  of  the  household,  ib,  and  44. 
so  the  husband  will  be  liable  for  necessaries  bought  by  the  vife  em 

where  these  perish  immediately  after  completion  of  the  oootmt, 

Vol.  II.,  19  in  notis. 
a  husband  in  Friesland  cannot  alienate  or  encumber  the  wife's  piopestj 

without  her  consent,  VoL  I.,  45. 
husband  and  wife  may  make  a  joint  will,  318.     See  Will. 
husband  and  wife  may  bequeath  to  the  surriyor  of  them  the  t^afnift 

of  all  property  of  the  deceased^  proyided  the  latter  educate  the  chililif^ 

of  the  marriage,  360. 
this  usufruct  ceases  on  the  re-marriage  of  the  surviyor,  ib, 
Burriying  husband  or  wife  takes  the  property  on  failure  of  blood  rdatioii. 

according  to  Eoman  law,  447. 
this  is  not  observed  in  Holland,  ib.  and  see  Inhebitahtce. 
liability  for  each  other's  debts  contracted  before  and  dming  nftnttg^i 

Vol.  IL,  186-7  et  in  notia;  201,  371. 
liability  of  the  wife  whore  community  has  been  excluded,  196. 
whether  the  debts  made  by  one  of  the  spouses  before  marriage  may  ^ 

deducted  by  the  other  or  his  heirs  on  a  division  upon  a  diasoiotiofi  ^ 

the  marriage,  187. 
a  widow  or  widower  haying  children,  and  continuing  in  possession  a 

the  undivided  estate,  the  half  of  the  profits  aocruiog  after  &e  deaths 

the  predecessor  will  go  to  the  children,  without  their  being  liable  to 

share  in  any  loss,  or  encumbrance  created  by  the  survivor,  ib, 
this  has  been  introduced  in  several  countries  in  favour  of  the  chflto 

and  as  a  punishment  to  careless  parents,  188. 
but  many  are  of  opinion  that  in  the  absence  of  special  statute  tw 

community  ceases  with  the  death  of  the  predeceaser,  ib, 
this  opinion  is,  however,  disapproved  by  Van  der  Marck,  who  ^^ 

that  the  heii*s  of  the  predeceaser  may,  if  they  choose,  continiw  tw 

community  with  the  survivor,  ib,  in  noiis. 
it  follows  that  profits  and  losses  continue  in  common  until  a  dimomof 

re-marriage,  189  in  notis.    See  further  under  AimEanjpniL  Co^stuCt 

and  Community. 
a  husband  or  wife  may  not  enjoy  the  mourning  dothes  for  the  deow*" 

spouse  out  of  the  common  estate,  192. 
funeral  expenses  are  borne  on  the  side  of  the  deceased,  193. 
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the  spoosee,  or  their  heirs,  have  the  right,  on  dissolution  of  the  mar- 
riage, to  require  each  other  to  bring  in  the    property  given  in 

marriage,  193. 
likewise  to  claim  compensation  for  the  things  which  remained  without 

community,  and  have  been  sold  by  the  husband  during  the  marriage, 

or  have  been  lost  through  his  neglect,  tb. 
effect  of  the  stipulation  in  an  antenuptial  contract  whereby  the  husband 

is  prohibited  from  mortgaging  or  alienating,  &c.  the  wife's  property, 

196-7.    See  Antenuptial  Contkact. 
the  husband  alienates  and  mortgages  the  wife's  property  without  her 

consent,  200. 
the  spouse,  who  has  committed  adultery,  forfeits  everything  to  which 

he  or  she  was  entitled  by  common  law  or  antenuptial  contract  in 

&vour  of  the  innocent  spouse,  204. 
jewels,  given  by  the  bridegroom  to  the  bride  on  marriage,  are  considered 

to  belong  to  the  wife,  208. 
the  wife  receives  her  marriage  property,  which  she  has  contracted  to 

have  free,  with  or  without  the  fruits,  as  it  may  be  found,  ib, 
no  expenses  incurred  by  the  survivor  during  marriage  are  deducted, 

even  although  made  for  the  improvement  of  the  property,  or  recovery 

of  the  fruits,  ib, 
gifts  and  presents  between  husband  and  wife  are  invalid,  ib, 
but  anything,  given  by  the  spouses  to  each  other  and  persisted  in  until 

death,  is  considered  as  a  donation  mortis  caued  and  effectual,  ib, 
whatever  the  wife  has  expended  on  any  ofiSce,  employment,  or  dignity, 

for  her  husband,  remains  effectual  so  far  as  it  was  necessary  in 

support  of  the  marriage,  ib, 
so  clothes  and  jewels  given  by  the  husband  to  the  wife,  for  her  attire 

and  ornament,  are  considered  to  have  been  properly  given,  if  they  do 

not  exceed  the  circumstances  of  the  husband,  ib, 
liability  of  the  wife,  married  by  antenuptial  contract,  for  suretyship  of 

husband.    See  Antenttftial  Contract. 
the  wife  and  her  heirs  may  be  sued  for  half  the  husband^s  debts, 

371. 
the  wife  is  not  liable  for  fines  and  x>enaltie8  imposed  upon  the  husband 

for  some  wrongfbl  act,  ib, 
if  all  the  husband's  property  is  confiscated,  the  half  of  the  profits  will 

remain  free  for  the  wife,  ib, 
a  wife  may,  before  burial  of  her  husband,  renounce  the  estate,  ib. 
mode  of  procedure  in  such  case,  ib, 
she  thereby  escapes  liability  for  the  debts,  ib, 
a  husband  may  be  sued  during  marriage  for  debts  of  the  wife  incuired 

before  marriage,  372. 
but  not  for  debts  made  by  her  during  marriage,  except  those  contracted 

for  the  common  household,  ib. 


HYPOTHEC, 

how  hypothec  differs  from  pledge,  Tol.  II.,  115  in  notie.    See  further 
under  MoBTGAax. 
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IDIOTS, 

are  treated  as  minors  in  law,  84. 
placed  under  guardians,  141. 
cannot  alienate  property,  193. 

IGNORANCE, 

of  law,  when  it  may  excuse  and  when  not,  32,  and  note  (m). 

ILLEGALITY, 

whatever  is  giren  for  an  unlawful  or  immoral  purpose  may  be  reooTored 

back,  provided  the  immoral  purpose  be  on  the  side  of  the  receiver 

alone,  Vol.  11.,  120. 
money  promised  in  gaming  or  gambling  cannot  be  recoYered,  %b,  e< 

in  noUs, 

ILLEGITIMATE, 

who  are  illegitimate,  47  e^  seq, 
such  persons  are  subject  to  certain  disabilities,  ib. 
they  could  formerly  not   give  evidence  against  legitimate  persons, 
48-9. 

IMBECILE, 

imbecile  persons  are  treated  as  minors,  84. 

IMMOEALITY  and  LEWDNESS,  Vol.  IL,  310. 

IMMOVEABLE, 

immoveable  property  defined,  145,  245. 

when  actions  and  debts  are  considered  immoveable  property,  145. 

immoveable  property  must  be  transferred  coram  lege  loci,  190-1 ;  and 

Vol.  n.,  51. 
it  follows  the  lex  ret  sitae,  428. 
when  sold,  it  passes  cum  oneriSy  Vol.  II.,  85. 

IMPEOVEMENTS, 

a  bond  fide  possessor  is  entitled  to  compensation  for  improvements,  184. 
See  Expenses. 

INBOEDEL,  394. 

INBRENGT,  Vol.  H.,  138. 

INCAPACITY.    Bee  Idiots;  Lttnatics;  Minors;  Pbodioals;  Wards; 

Women. 

INCENDIARIES,  Vol.  H.,  298. 
how  punished,  320. 

INCEST, 

definition  of  this  crime,  Vol.  IE.,  308;  its  punishment,  %b,  and  309  d 
in  notis, 

INDUCTION.    See  Respite. 
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INFAMOUS, 

"who  are  infiftmoas  persons^  348. 

INPANTICIDE.    See  Homicide. 

IKFANTI  PEOXIMI, 

whether  they  oan  be  criminally  punished  or  not,  Yol.  II.,  252-3. 

INHEIM-BEIEVEN,  74. 

INHERITANCE, 
defined,  311. 
it  includes  not  merely  the  property  in  possession  of  the  deceased,  but 

also  his  lights  of  action  and  debts,  ih. 
inheritance  is  acquired  either  by  last  will  or  intestacy,  312. 
cannot  be  left  or  revoked  by  codicil,  314. 

an  inheritance  may  descend  partly  by  will  aod  partly  ah  intesiato,  345. 
institution  of  inheritance,  361.     See  Fideicommissum  Heir;  Substi- 
tution; Will. 
inheritance  by  substitution,  372. 
adiation  of,  402. 
children  of  the  first  degree  are  for  their  benefit  considered  to  have 

inherited  without  adiation,  402. 
but  to  make  them  liable  for  the  debts  of  the  deceased  it  must  be  shown 

that  they  hare  adiated,  403. 
effect  of  adiation,  ih, 
an  heir,  who  has  adiated,  is  liable  for  the  testator's  debts,  although 

they  exceed  assets,  ih, 
an  inheritance  remains  in  abeyance  until  adiation,  404. 
and  is  transmitted  to  the  heir  although  no  adiation  has  taken  place,  ib, 
tacit  transmission  of  inheritance  does  not  take  place  except  in  children 

of  the  first  degree,  ih, 
in  Brabant  and  France  a  different  custom  prevails,  405. 
of  the  light  to  adiate  or  repudiate  an  inheritance,  ih,  et  in  notis, 
benefit  of  inventory,  405-6. 
whether  an  heir,  having  availed  himself  of  the  Jus  de  liherandi,  can 

afterwards  enjoy  benefit  of  inventory  P    Decker  holds  the  affinnative, 

406  in  notis, 
benefit  of  inventory  must  be  sought  from  Government  before  adiation, 

407. 
inventory  must  be  made  within  40  days  after  obtaining  the  benefit,  ih, 
it  must  be  made  of  all  property,  actions,  credits,  &c.,  ih. 
security  must  be  given  by  the  heir  under  benefit  of  inventory,  before 

adiation,  ih, 
creditors  and  others  must  be  summoned  to  appear  in  opposition,  ih, 
poorhouses  in  Holland  and  West  Friesland  may  adiate  without  benefit 

of  inventory,  407-8. 
a  guardian  as  such  must  also  pray  benefit  of  inventory,  408  in  notis  ; 

otherwise  he  will  be  liable  adione  tutelce  direda^  ih. 
there  is  no  time  fixed  in  Holland  within  which  benefit  of  inventory  must 

be  prayed  for,  409. 
this  is  left  to  the  discretion  of  the  judge,  ih. 
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in  Brabant  and  Flanders  it  mnst  be  prayed  within  three  months,  409. 
this  benefit  is  not  granted  if  anyone  of  the  Mood'Tel&tioTia  of  the  deceased 

is  willing  to  administer  the  estate  as  full  heir,  409 ;  bat  not  also  a 

snryiying  husband  or  wife,  ih. 
some  think  the  relation,  who  wishes  to  enter  as  full  heir  without  benefit 

of  inventory,  must  be  related  to  the  deceased  in  equal  degree  with 

him  who  wishes  to  enter  with  benefit  of  inyentory,  ib. 
where  any  of  the  relatiyes  wishes  to  act  as  full  heir,  the  instituted  heir 

may  waive  his  privilege  obtained  under  benefit  of  inventory  and 

adiate  as  full  heir  without  such  benefit,  410. 
an  heir  with  benefit  of  inventory  is  not  liable  further  than  the  assets  of 

the  estate,  but  he  must  observe  all  the  testator's  transactions,  t(.; 

unless  the  dealings  of  the  testator  tend  in  fraudem  heredis^  or  has  a 

right  jTToprib  nominey  ib,  in  notis, 
benefit  of  inventory  must  be  asked  sis  weeks  after  decease  of  testator,  ib, 
notice  must  be  given  to  creditors,  ib. 

how  the  property  is  valued  and  the  liquid  debts  are  paid,  ib, 
the  heir  may  deduct  the  expenses  of  burial,  medicines,  inyentory,  sale 

of  property,  &c.,  ib. 
where  the  heir  has  a  claim  against  the  estate  he  is  regarded  as  a 

creditor,  ib. 
an  heir  with  benefit  of  inventory  is  not  prejudiced  by  destruction  of  the 

thing,  ib. ;   nor  is  he  liable  for  the  20th  penny,  except  as  to  any 

surplus  he  enjoys,  ib, 
benefits  which  accrue  to  the  heir  with  inventory,  and  losses  he  incurs,  ib. 
by  neglect  of  inventory  the  Trebellian  and  Legitimate  portions  are  not 

lost,  ib. 
an  inheritance  may  be  repudiated  expressly  or  tacitly,  411. 
in  case  of  repudiation  the  inheritance  will  descend  to  those  who  are 

nearest  ab  intestate  to  the  deceased,  ib. ;   and  the  wiU  is  thereby 

destroyed,  unless  further  confirmed  by  daustUe  codiciUair^  ib, 
legacies  and  other  directions  will  then  have  to  be  satisfied  by  the  heirs 

ab  intestaio,  ib,  and  413  t»  notis, 
if  anyone  has  repudiated  the  inheritance  by  will  in  order  to  succeed  as 

heir  ab  intestaio  he  will  be  bound  to  observe  the  directions,  bequests, 

&c.,  contained  in  the  will,  411-12. 
the  same  rule  applies  where  the  instituted  heir  repudiates  in  order  to 

benefit  a  substituted  heir,  &c.,  and  both  of  them  will  be  liable  for  the 

legacies,  412. 
in  such  case  he  who  possesses  the  property  must  first  be  proceeded 

against,  ib, 
the  same  rule  also  applies  to  codicils  and  incomplete  wills,  and  to  a 

direction  to  pass  property  as  fideicommissum,  ib, ;  unless  the  testator 

has  expressly  directed  that  only  he  who  is  heir  ex  tesiamento  must 

satisfy  the  legacies,  ib.  in  notis, 
a  person  may  die  partly  testate  and  partly  intestate,  ib.  and  316  in  notis. 
tax  on  inheritances,  in  favour  of  the  State,  in  case  of  immoveable  pro- 
perty, mortgages  of  land,  and  other  hypothecations,  &c.,  418. 
right  to  succeed  to  an  inheritance  ab  intestaio,  when  it  takes  place,  424. 
the  nearest  relations  have  the  right  to  succeed,  ib, 
such  relations  are  divided  into  descending^  asoending,  and  coHateral,  ib. 
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of  these  classes  the  heirs  in  the  descending  line  first  succeed  to  the 

inheritance,  ib, 
hereunder  are  included  all  legitimate  children  and  grandchildren  without 

end,  425. 
children  in  the  first  degree  inherit  ^er  capita  in  equal  shares,  ib. 
farther  descendants  take  per  stirpesy  ib. 
illegitimate  children  do  not  inherit  ab  intesiaio  from  their  parents,  ib,  ; 

but  natural  children  inherit  from  their  mother,  ib, 
a  child  bom  in  adultery  or  incest  is  entitled  to  maintenance  out  of  the 

estate  of  its  grandmother  on  the  mother's  side,  ib.  in  noU's. 
he  cannot  be  benefited  by  the  will  of  his  parents  beyond  necessary 

maintenance,  426  in  notis. 
where  there  are  several  children  by  different  marriages  they  will  inherit 

the  property  of  their  common  father  and  mother  like  other  children, 

but  will  receiye  beforehand  whatever  is  derived  from  their  predeceased 

father  or  mother,  426;    except  where  the  property  has  become  so 

mixed  that  this  cannot  be  ascertained,  ib. 
after  the  heirs  in  the  descending  line,  those  in  the  ascending  line  take, 

427. 
father  or  mother  of  the  deceased  inherits  together  with  brothers  and 

sisters,  ib.;  this  is  also  extended  to  the  children  of  brothers  and  sisters,  ib. 
after  parents  come  grandfather  and  grandmother,  and  among  such 

relations  no  representation  takes  place,  ib. 
lastly  come  the  collateral  relations,  ib. 
among  these,  brothers  and  sisters  of  the  full  blood  and  their  children 

per  stirpes  are  the  first,  ib. ;  after  these  come  half-brothers  and  sisters, 

ib.\  and  after  them  the  nearest  in  blood  to  the  exclusion  of  all 

others,  ib. 
succession  according  to  Aasdom^s  and  Schepcndom^s  Hecht,  427. 
principle  upon  which  the  Aasdom's  recht  and  Schependom's  recht  are 

respectively  founded,  427-S. 
towns  and  oUier  places  which  follow  the  Placaat  of  Dec.  1599,  428. 
as  regards  moveable  property,  the  law  of  the  place  of  death  is  followed ; 

but  immoveable  property  follows  the  lex  rei  sitcBy  ib. 
statutes  which  treat  of  succession  ab  intestato  are  real,  ib. 
if  a  child  die  in  a  strange  place,  the  law  of  the  place  where  the  parents 

had  their  domicile  will  prevail,  429. 
the  custom  of  the  ancient  Aasdom's  and  Schependom's  law  not  followed 

in  such  cases,  ib.    And  see  under  Domicile. 
the  law  of  succession  under  the  Politique  Or  don.  of  1580  is  of  universal 

application  in  Holland,  a  few  places  alone  excepted,  432. 
where  the  Ordon.  is  silent  the  Schependcmi*8  regt  is  referred  to,  ib. 
this,  however,  duly  obtains  in  case  of  succession  ab  intestato y  and  not 

under  a  will,  ib. 
case  put  illustrative  of  this,  ib, 
according  to  the  general  law,  children  and  their  offspring  in  infinitum  are 

preferred  before  other  relations,  433. 
father  and  mother,  failing  other  descendants,  are  full  heirs,  ib. 
if  one  of  the  parents  only  be  surviving,  the  entire  property  goes  to  the 

relatives  on  the  side  of  the  deceased,  ib.;  and  first  to  brothers  and 

sisters,  both   of  the   full    and   half-blood,  each   equally,  provided 

VOL.  11.  Y  Y 
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they  are  related  to  the  deseaaed  on  the  side  of  the  deceased  parent,  t5. 
and  alao  upon  their  children  and  granchildren  per  stirpes^  ih, 

if  the  bed  from  which  the  deceased  was  begotten  is  separated,  nather 
the  parents,  nor  even  collateral  relations  of  the  deceased  on  the  aide 
of  the  surviving  parent  alone,  are  entitled  to  succeed,  ib. 

if  there  be  no  relatives  on  the  side  of  the  deceased  parent,  the  inherit- 
ance descends  to  the  Count,  ib. 

failing  both  father  and  mother,  the  inheritance  is  divided  into  two  equal 
portions,  ib, ;  one  moiety  goes  to  the  side  of  the  father,  the  other  to 
that  of  the  mother,  434  ;  and  first  to  brothers  and  sisters  alike,  both 
of  the  full  and  half-blood,  and  their  children  jper  stirpea,  ib, 

half-brothers  and  sisters  share  with  the  half-hand  only,  ib» 

this  differs  from  the  Roman  law,  ib. 

example  illustrative  of  this  rule,  ib, 

failing  both  father  and  mother,  and  full  brothers  and  sisters,  the  estate 
is  likewise  separated  into  two  equal  shares,  ib. 

if  there  be  half-brothers  and  sisters  or  their  descendants  on  one  side 
only,  they  will  share  equally  with  the  relatives  on  the  other  side,  ib. 

of  the  rule  where  descending  relations,  father  and  mother,  brothers  and 
sisters  of  the  full  and  half-blood  fail,  ib. 

descendants  of  brothers^  and  sisters*  grandchildren  failing,  the  property 
of  deceased  goes  to  the  grandfather  and  grandmother  on  both  sides, 
435. 

failing  one  of  the  grandparents  and  the  bed  being  separated,  the  share  of 
the  one  failing  goes  to  those  nearest  related  to  the  deceased  on  the 
side  of  his  predeceased  grandparent,  ib. 

in  such  case  likewise  the  half-blood  takes  with  the  half-hand,  tb. 

failing  these,  the  further  collateral  relations  nearest  to  the  deceased  are 
admitted,  ib. 

the  custom  in  Zoeland  is  according  to  Schependom's  law,  ib. 

of  the  rule  observed  in  the  County  of  Arkel,  ib. 

under  the  Aasdom*s  law  the  children  and  further  descendants  are  like- 
wise first  called  to  the  inheritance,  437. 

failing  these,  it  goes  to  father  and  mother,  ib. 

the  bed  having  been  separated,  and  failing  father  or  mother,  the  sur- 
viving parent  takes  half,  and  the  full  or  half-brothers  and  sisters,  &3. 
the  other  half,  438 ;  provided  the  half-brothers  and  sisters  are  related 
to  the  deceased  on  his  side,  ib. 

grandparents  arc  postponed  to  brothers  and  sisters  of  the  whole  or 
half-blood  and  their  descendants,  ib, ;  except  only  where  these  are  on 
one  side  alone,  for  then  the  grandparent  takes  together  with  them  in 
equal  shares,  ib, 

failing  brothers  and  sisters  of  the  fall  blood,  the  surviving  father  or 
mother  takes  the  property,  and  is  preferred  to  other  relations,  even 
though  there  be  children  or  grandchildren  of  deceased's  full  brothera 
and  sisters,  ib. 

decisions  interpreting  art.  3.  Placaat  18  Dae.  1599,  438-9. 

the  surviving  father  or  mother  failing,  brothers  and  sisters  both  of  the 
full  and  half-blood  and  their  descendants  are  admitted,  ib. 

of  the  rule  where  there  are  half-brothers  and  sisters  on  both  the  side  of 
father  and  mother,  or  on  one  side  only,  439* 
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of  the  rule  in^ case  the  children,  &c.,  of  full  brothers  and  sisters  fail,  440. 
if  there  be  half-brothers  and  sisters  on  one  side  only,  they  take  equally 

with  grandparent  or  other  ascendant,  ib, 
in  the  collateral  branch  no  representation  is  allowed,  ih, ;  examples 

illustrating  this,  ib, 
father  and  mother,  brothers  and  sisters,  both  full  and  half,  and  their 
descendants,  failing,  the  inheritance  'goes  to  the  nearest  ascendant, 
441. 
failing  ascending  relations,  the  nearest  descendants  of  the  grandchildren, 

whether  of  the  whole  or  half-blood,  succeed  per  capita  ^  ib, 
after  these  come  the  uncles  and  aunts  of  the  deceased  per  caj>itay  ih. ;  and 
likewise  their  childi'en  by  representation,  whether  of  the  whole  or 
.  half-blood,  ib, 
uncles  and  aunts  failing,  their  children  in  the  first  degree  take  per  capita 

together  with  granduncles  and  aunts,  ib, 
after  these  come  the  nearest  in  blood,  ib, 
how  this  is  to  be  understood,  ib, 
general  rules  on  the  law  of  succession  in  Holland,  448 — 

Ist,  if  the  bed  be  separated,  the  propei-ty  always  goes  to  the  side  of 

the  surrivor,  and  neyer  ascends  or  reverts,  ib, 
2nd,  the  nearest  descendants  of  brothers'  and  sisters*  children  are 
preferred  to  grandfather  or  grandmother  left  suiTiving,  who  by 
Placaat  take  precedence  of  uncles  and  aunts,  ib, 
3rd,  that  according  to  the  Placaat  representation  takes  place  in 
unequal  degrees,  as  regards  descendants  in  the  descending  line 
in  infijiitum,  and  as  regards  the  collateral  line  to  grandchildren 
of  brothers  and  sisters,  and  the  children  of  uncles  and  aunts; 
which,  according  to  the  Po/tY.  Ordon.,  also  takes  place  in  equal 
degrees  and  is  indefinite,  444. 
4th,  those  who  are  in  even  degree  an  d  equally  near,  inherit  equally ; 
and  in  uneven  degree  the  neares  t  is  preferred  to  the  exclusion 
of  all  others,  ib, 
in  each  of  the  two  laws  of  succession  a  mistake  exists,  ib. 
but  these  defects  have  been  remedied  in  the  County  of  Arkel,  ib. 
when  representation  or  place-filling  takes  place,  445. 
how  it  diliers  from  taking  per  stirpeBy  445  6. 

an  inheritance  may  descend  to  relatives  by  blood  even  beyond  the  tenth 
degree,  contrary  to  the  opinion  of  Grotius  and  Qroenewogen,  446 
et  in  notis, 
by  Homan  law,  on  failure  of  blood  relations,  the  surviving  spouse  took 

the  property,  447. 
this  is  not  observed  in  Holland,  where  community  of  property  exists,  ib, 
where  the  community  is  excluded,  the  surviving  spouse  does  not  inherit 

ab  intestatOy  ib, 
in  Gelderland  the  surviving  spouse  retains  the  usufruct  of  moveable 

property,  448. 
a  contract  in  respect  of  a  future  inheritance  from  a  person  still  living 

cannot  be  enforced,  Vol.  II.,  27,  204 
inheritance  cannot  be  acquired  by  agreement,  204 ;  but  a  disposition 
may  be  made  of  all  property,  including  a  future  inheritance,  by 
antenuptial  contract,  just  as  by  last  will,  ib» 

IT  Y  2 
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INHIBITION, 

clause  of  inhibition.  *  See  Appeal. 

INJUBY 

by  words  or  deeds,  Vol.  IL,  299.    See  Defamation. 
the  right  of  action  for  injury  by  words  or  writing  is  lost  in  a  year, 
301 ;  but  for  injury  by  acts  and  deeds  not  till  after  thirty  years,  ib. 

INNKEEPEE, 

is  responsible  for  property  brought  into  his  inn,  Vol.  II. ,  24  ;  and  for 
the  acts  of  those  employed  by  him,  25.    See  Tobt. 

INNOMINATE  OONTBACT,  Vol.  II.,  117  in  notis. 

either  party  could  by  Boman  law  withdraw  from  such  a  contract,  so 

long  as  the  matter  was  still  entire,  118. 
such  withdrawal  was  not  allowed  by  the  Canon  law,  which  is  followed 

in  HoUand,  ib, 
specific  performance  of  such  a  contract  may  be  enforced,  ib.    See  further 

Obligatiox. 

INNOVATION,  Vol.  H..  434. 

INSANE 

persons  are  not  liable  in  contract,  nor  on  account  of  crime.  Vol.  II., 

12-13. 
insane  and  other  miserable  persons  have  a  right  of  preference  orer 

property  of  their  curators,  95  in  notis. 
they  may  commit  crime  during  a  lucid  interyal,  2o2 ;  but  while  insane 

cannot  be  punished  for  crime  committed  before  insanity,  ih, 

INSCHTJLD,  Vol.  U.,  2,  5. 

INSPECTION.    See  E\tdexce. 

INSPECTOE  of  EOADS,  Vol.  H.,  581. 

INSUEANCE.     See  Assuraxce. 

INTENDIT,  Vol.  II.,  442,  444. 

INTERDICT, 

or,  mandament  poenaalt  when  grantt^.  Vol.  II.,  429. 

INTEBEST, 

defined,  Vol.  II.,  56. 

the  term  is  not  merely  confined  to  profit  on  money,  ib,  in  noiia. 

of  the  rate  of  interest,  67  and  note  (b). 

of  the  case  where  interest  is  stipulated  for^  but  no  rate  is  mentioned,  ib. 

a  person  lending  money  for  a  certain  time  at  a  given  rate  of  interest, 

the  same  rate  is  considered  to  run  where  the  money  is  not  repaid  at 

the  proper  time,  58-9. 
a  person  may  tacitly  become  liable  for  interest  through  the  conversion 

of  another's  money  to  his  own  use,  59,  note  (d). 
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whether  receipt  of  interest  introduoes  novation,  ib.  note  (rf). 

if  a  debtor  continues  to  pay  interest  at  the  same  rate  after  the  time  for 

repayment  of  the  loan,  he^will  be  liable  for  interest  at  that  rate,  60. 
the  payment  of  interest  for  some  time  without  any.  stipulation,  renders 

the  debtor  liable  for  interest  at  the  same  rate,  ib, ;  unless  he  can  show 

he  paid  in  dear  error,  ib. 
custom  at  Utrecht,  where  the  receipt  of  interest  after  expiry  of  time  for 

repayment  binds  the  creditor  to  accept  an  annual  interest,  ib, 
this  not  observed  in  Holland,  ib, 
interest  upon  interest  is  not  allowed,  ib, ;  except  in  annual  arrears  of 

interest  due  to  the  Count  or  State,  61. 
or,  where  a  tutor,  receiving  interest  due  to  his  pupil,  converts  it  to  his 

own  use,  ib,  in  notis, 
a  tutor,  who  does  not  properly  invest  interest  received  on  behalf  of  his 

pupil  is  also  bound  to  pay  interest  on  such  interest,  ib, 
this  is,  however,  denied  by  Decker,  ib,  note  (/). 
where  an  agent  has  recovered  money  for  his  priacipal  and  has  used  it 

for  his  own  benefit,  he  must  pay  interest  upon  interest,  ib.  note  (/). 
so  a  guarantor,  or  surety,  having  paid  interest  on  behalf  of  the  debtor 

to  prevent  legal  process,  or  sale  of  security,  is  entitled  to  interest 

upon  interest,  ib,  note  (/). 
interest    amounting   to   more   than   the   principal   sum   cannot   be 

claimed,  61. 
Placaat  of  26  October,  1572,  with  respect  to  three  years*  interest  on 

money  secured  by  mortgage  is  no  longer  observed,  ib. 
the  general  rule  is  that  no  one  can  be  charged  with  interest  except  by 

express  stipulation,  62. 
exceptions  to  this  rule,  ib, 
interest  tacitly  runs  of  that  which  after  demand  is  not  paid  at  the 

proper  time,  ib, 
in  sudb  case  interest  runs  from  litis  contestation  ib, 
the  debtor  may  free  himself  therefrom  by  placing  the  thing  in  Court 

and  so  staying  the  course  of  interest,  ib, 
whether  the  debtor  is  obliged  to  pay  his  creditor  interest  if  the  thing 

due  has  been  arrested  in  his  hands,  or  he  has  been  interdicted  from 

paying,  or  does  not  know  any  definite  person  to  whom  he  can  freely 

pay?  ib, 
in  the  absence  of  stipulation '/atfd  neglect  of  payment,  no  one  is  liable 

for  any  interest,  ib, 
where  it  can  be  shown  that  the  debtor  has  used  the  money  to  his  own 

profit,  or  may  have  done  so,  and  cannot  contradict  it,  he  will  be  liable 

for  interest,  notwithstanding  arrest  and  closed  hand,  63. 
when  interest  runs  on  legacies  and  fideicommissary  inheritances,  ib, 
interest  also  tacitly  runs  on  money  secured  by  mortgage  of  houses  or 

land,  where  the  money  is  not  paid  at  the  proper  time,  ib, 
but   in    such  a  case  the  interest  is  not   entitled   to  preference  or 

hypothec,  ib, 
when  interest  ceases,  64,  and  note  (i), 
tacit  interest  is  considered  as  satisfied  by  receipt  of  the  principal  sum 

without  more,  ib, 
this  does  not  apply  to  interest  due  by  express  stipulation,  ib. 
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he,  who  has  preference  for  a  principal  sum,  has  also  preference  for  the 

interest,  114. 
interest    must  be  paid  on  Jctuting-penningen    of  houses  and  lands, 

although  not  expressed,  tb, 
such  interest,  howeyer,  has  no  preference  unless  expressly  agreed  upon, 

and  the  property  specially  mortgaged  for  the  same,  ib. 
interest,  if  not  claimed  in  summons,  will  not  be  allowed,  467. 
the  judge  may,  howcTer,  allow  it  under  the  altematiYQ  or  salutary 

clause  for  relief,  t6. 

INTEEIMENT,  Vol.  H.,  429. 

INTIMATION 

in  case  of  appeal,  Vol.  11. ,  521. 

INVENTOET, 

benefit  of.    Se^  Inheritance. 

ISSUE, 

right  of,  explained,  73.    And  aea  ExuwE. 


JOINT  DEBTOES.    See  Sttbxtysbtp. 

JOINT  WILL, 

when  a  surriving  spouse  cannot  alter  the  disposition  of  his  or  her  share 
aa  contained  in  a  joint  will,  318,  334.    See  further  under  Will. 

JUDGE, 

a  judge  is  bound  to  follow  the  law,  24. 

his  discretion  in  fixing  the  amount  of  punishment,  25 ;  except  where 

the  law  has  otherwise  proyided,  ib, 
a  judge  may  set  aside  rescripts  and  other  favours  improperly  granted  by 

the  goTemment,  34,  and  note  (a). 
he  may  confirm  or  disallow  a  pardon  or  favour  granted,  35. 
decides  whether  refusal  of  parents  to  the  marriage  of  their  children  is 

well-founded  or  not,  104,  106. 
certain  rules  laid  down  for  his  guidance  therein,  104-5. 
a  corrupt  judge  is  liable  to  punishment.  Vol.  II.,  263. 
a  judge  is  not  liable  for  a  wrong  sentence,  264. 
the  only  remedy  is  by  way  of  appeal,  ib, 
necessity  for  the  appointment  of  judges,  So6. 
he  may  supply  an  .omission  in  matter  of  law  occuring  in  the  written 

pleadings,  378. 
judges  by  commission,  412. 
of  delegated  and  commissioned  judges,  tb. 
of  judges  by  election.    See  Abbitratob. 
a  judge  should  not  condemn  a  person  unheard,  512. 
fisher  duty  of  the  judge  in  giving  judgment,  ib. 
he  must  judge  precisely  from  what  appears  before  him  and  the  evidence 

produced,  513. 

he  is  bound  to  defend  an  accused  person^  549.    See  JiTBiSDionoN. 
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JUDGMENT, 

a  judgment  must  be  founded  on,  and  cannot  go  beyond,  the  conclusion 

and  final  prayer  in  the  Bummons,  Vol.  II.,  448. 
the  judgment  of  the  majority  is  the  judgment  of  the  court,  504. 
where  the  votes  are  equal,  judgment  will  be  for  the  plaintiff  where  the 

matter  is  of  right  of  possession,  marriage,  espousals,  maintenance, 

and  the  like,  ih, 
in  all  other  cases  it  will  be  for  the  defendant,  ih, 
a  judgment  of  a  superior  judge  is  called  eaUencCf  and  of  an  inferior 

decision  f  505. 
a  judgment  is  either  interlocutory  or  definitiye,  ih, 
judgments    are  accordingly  divided  into   ajipoindmenU,  interlocutioTU, 

provisional,  and  definitive^  ih. 
of  an  appoindment,  ih, 
of  the  discretion  and  power  of  the  judge  in  provision,  506-7,  509«    See 

Provision. 
of  an  interlocutory  sentence,  507. 
of  a  definitive  sentence,  510. 
what  is  to  be  observed  therein,  ih, 
a  judgment  must  not  go  above  or  beyond  the  conclusion  and  pleading, 

but  may  award  less,  ih, 
of  the  framing  of  judgments,  511-12. 
a  party  should  not  be  condemned  unheard,  512. 

he,  who  is  in  the  wrong,  will  have  judgment  with  costs  against  him,  ih. 
a  definitive  sentence  must  contain  a  judgment  for  costs,  ih, 
the  judgment  in  a  particular  case  cannot  be  varied  under  the  pretext  of 

new  proofs  or  documents,  513. 
a  judgment  must  be  based  on  what  appears  and  is  duly  proved,  ih, 
a  judgment  is  accepted  as  the  truth,  ih,  and  515. 
a  judgment  between  two  parties  cannot  be  extended  to  third  parties, 

513. 
a  judgment  may  immediately  be  put  in  execution,  ih.    See  Exectj- 

TIOK. 

how  a  foreign  judgment  is  made  executable,  532  in  notis.  See  Execu- 
tion. 

a  judgment  once  pronounced  is  not  prescribed  in  thirty  years,  538. 

of  the  case  where  the  judgment  orders  the  defendant  to  do  some  act, 
and  he  fails  to  comply  therewith,  541-2. 

JUDICIAL  DECISIONS 

have  not  the  force  of  law,  30. 

they  have  such  force,  31  in  notis, 

previous  judicial  decisions  are  of  great  weight  as  precedents,  31. 

JUGGLERS 

are  liable  to  punishment,  Vol.  II.,  260. 

JUBISDICnON, 

includes  everything  which   appertains  to  the  execution  of  the  law. 

Vol.  II.,  363. 
jurisdiction  conferred  upon  anyone  cannot  be  tranferred  by  him  to  a 

third  party,  364. 
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it  can  only  be  conferred  by  him  in  wbom  ifc  originally  yests  and  £rom 

whom  it  issues,  ib, 
it  may  be  transferred  to  a  third  party,  where  the  oommission  anthoriseB 

the  transfer,  ib. 
jurisdiction  is  either  criminal,  or  civil,  ib.  ;  high,  mediaJU,  and  low,  ib. ; 

IB  either  general  or  special,  ib. 
of  jurisdiction  in  the  towns,  365. 

the  sign  of  criminal  jurisdiction  was  formerly  a  sword,  366. 
jurisdiction  may  be  foimded  by  reason  of  the  person,  or  his  dignity  or 

office ;  or  by  reason  of  the  situation  of  property,  or  of  any  obligation 

or  mutual  condition;  or  by  reason  of  the  character  of  the  thing 

independently  of  the  person ;    or  of  a  superior  prerogative  of  the 

judge,  387. 
a  person  is  bound  to  appear  before  the  judge  of  the  place  where  he 

dwells,  ib. 
where  a  person's  domicile  is  supposed  to  be,  388. 
if  a  person  keeps  his  household  at  two  places,  he  may  be  sued  at  either 

place,  where  he  happens  to  be  first  found  with  his  family,  ib. 
of  jurisdiction    concerning  the  dignity    and    office   of    the   person, 

388-9. 
jurisdiction   of   the   Court   of  Holland   in   the   first   instance,  390, 

note  (a), 
jurisdiction  founded  through  arrest,  395.    See  Abrest. 
jurisdiction  by  means  of  contract,  406. 
prorogation  of  jurisdiction,  ib. 
submission  to  the  jurisdiction  is  also  extended  to  the  heir  of  him,  who 

has  entered  into  such  obligation,  407. 
likewise  to  a  woman,  who  is  held  bound  therein  through  the  act  of  her 

husband,  ib, 
the  sureties  for  what  is  due  on  a  bond,  where  the  principal  has  by  the 

same  bond  submitted  to  the  jurisdiction,  are  likewise  liable  to  the 

same  jurisdiction,  ib. 
jurisdiction  is  founded  tacitly,  when  the  defendant  makes  no  exception 

of  renyoy,  408. 
but  this  does  not  extend  to  matters  pertaining  ad  statum  publicum,  tb.  in 

notis, 
the  tacit  consent  of  the  defendant  will  not  give  jurisdiction  in  a  suit  for 

divorce  a  vinculo,  ib.  in  notis. 
jurisdiction  is  tacitiy  admitted  through  reconvention,  408. 
there  can  be  no  reconvention  before  one's  proper  judge,  where  the 

amount  is  above  his  jurisdiction,  409  in  notis. 
a  defendant,  making  claim  in  reconvention,  the  plaintiff  cannot  object 

to  the  jurisdiction  of  the  same  judge,  409. 
of  jurisdiction  with  respect  to  property  where  it  is  found,  417. 
a  vendor,  who  has  promised,  or  is  liable  to  warranty,  must  answer  and 

be  cited  before  the  judge  of  the  purchaser,  ib. ;   that  is,  where  he 

docs  not  deny  the  warranty,  otherwise  he  may  raise  the  exception  of 

renvoi/ y  418. 
matters  concerning  the  possession  of  an  inheritance,  making  account 

and  inventory,  &c.,  must  be  decided  by  the  judge  of  the  place  where 

the  house  of  the  deceased  is  situate,  ib. 
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likewise,  all  guardians  and  administrators  must  be  cited  before  the  judge 

where  the  house  of  deceased  is  situate,  419. 
several  co-debtors  may  be  summoned  before  one  common  superior  judge, 

ib. ;  or  where  the  property  is  situate,  ih. ;  or  where  the  matter  is  of 

its  own  nature  to  be  tried,  ib, 
of  jurisdiction  in  the  first  instance  in  all  matters  of  revenue,  ib, 
ecclesiastical  matters  were  formerly  tried  before  the  ecclesiastical  court, 

420. 
change  made  in  this  respect  at  the  Beformation,  ib, 
the  ordinary  judge  now  decides  in  all  legal  matters  as  regards  eccle- 
siastics, and  the  Church,  ib, 
this  subject  is  regulated  by  the  Church  Ordinance  of  1591,  ib.  and 

421. 
of  the  election  of  ministers  within  the  towns,  421 ;  and  in  the  country,  ib, 
of  the  cansistcryf  cldBsh,  and  provincial  synody  423  ct  eeq, 
of  church  censure,  424. 
of  jurisdiction  in  feudal  matters,  425. 
in  matters  of  war,  and  at  sea,  ib, 
in  matters  of  the  chase,  and  of  waste  lands,  ib, 
in  matters  of  dikes  and  waters,  ib, 
jurisdiction  arising  from  the  privilege  of  the  judge,  427. 
of  the  jurisdiction  of  the  University  of  Ley  den,  ib, 
the  students  of  the  university  may  renounce  their  privilege,  and  submit 

to  another  judge,  ib, 
of  the  privileged  jurisdiction  of  the  Court  of  Holland  in  various  matters, 

428  et  seq, 
jurisdiction  of  the  Supreme  Court  in  the  first  instance,  430-1. 
jurisdiction  in  the  case  of  crime.     See  Crime. 
jurisdiction  in  matters  of  the  chase.    See  Woodbeeve. 

JUEISPEUDENCE, 
definition  of,  1. 

JUS, 

(iccrescendi,  how  far  applicable  in  the  law  of  Holland  with  respect  to  an 

inheritance,  345  et  in  not  is,  365  et  in  not  is, 
in  the  case  of  legacies,  398. 
jus  albinatus.     See  Dboit  d'Aubain. 
jiis  decimarum.    See  Tithes. 
jus/eudi,  248,  250. 

jus  in  re,  jus  ad  rem,  15i,  note  (a);  Vol.  11. ,  2  in  notis, 
jus  patronaius,  274. 

jus  retenendi  seu  prcelaturce,  Vol.  II.,  152  in  notis, 

jus  retractus  is  considered  as  immoveable  property,  146.   See  Eetractcs. 
a  dominus  has  a.  jus  retractus  in  cose  of  sale  of  emphyteusis,  222. 

JUSTICE, 

definition  of,  1. 

is  either  distributive  or  commutative,  expletive  or  attributive,  33  et  in 

notis, 
antiently  administered  by  the  States,  Vol.  IE.,  356. 
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KENNEMERLANP, 

privilege  of  vassals  in  the  district  of,  19 

KERSLTJIDEN,  Yol.  H.,  413. 

KETUBA,  Vol.  n.,  102  in  notie. 

KEUBWOND,  Vol.  11.,  285, 
KLAX,  aling,  en  al.,  Vol.  II.,  414. 

KLINK  KAABT, 
value  of  a,  245. 

KNIGHTS, 
defined,  63. 

KODPE-BEYEB,  Vol,  H.,  596, 

KOMANS, 

value  of  a,  246. 

KOOP,  Vol.  II.,  130.    See  Sale, 
KBYTENDE  TIENDEN,  230, 
KUSTING-BBIEVEN,  Vol.  II.,  84  in  notxs. 
KUSTING-PENNINGEN,  Vol.  n.,  63,  114. 

L^S-ffiJ  MAJESTATIS  CEIMEN. 

definition  of  this  ofPence,  Vol.  11.,  256. 

what  is  included  thereunder,  ih, 

the  will  is  taken  for  the  deed  in  this  crime,  i5. 

and  the  bare  intention  punished  severely,  250. 

divisions  of  this  crime  into  perduellioy  Icescs  venerationis,  and  auihoritas 

'  seu  potestatia  puhlicoe  iurhatione^  267,  note  (a). 

they,  who  knowing  of  this  crime,  have  not  disclosed  it,  are  guilty 
thereof,  257,  259 ;  provided  such  person  can  be  brought  within  the 
terms  of  culpable  negligence,  257,  note  {h). 

the  common  punishment  for  this  crime  is  the  sword,  confiscation  of 
goods,  and  extinction  of  name  and  family,  257 ;  except  where  there 
are  aggravating  or  mitigating  circumstances,  ih, 

of  the  punishment  of  Balthazar  Gerards,  who  shot  Prince  William,  258. 

of  those  who  conspired  against  Prince  Mauritz,  259. 

those  accu&ed  of  l(Bsce  majestatu  must  be  tried  before  the  Court  of  Hol- 
land, ih, 

of  minor  kinds  of  crimen  Icbscb  maJestatUy  ih,  and  260. 
See  Blasphemy,  Peoulatiox,  Sacbileoe,  &c. 

L-ffiSIO  ENORMIS,  Vol.  H.,  163-4. 

it  applies  to  other  transactions  besides  purchase  and  sale,  164. 

does  not  apply  to  public  sales,  164-5. 

Lcuio  enormis  abolished  at  the  Cape  of  Good  Hope,  164  in  notis. 
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LAND, 

overflowed  by  the  sea  or  rivers,  and  after  remaming  so  for  ten  years 
again  beooming  land,  will  belong  to  the  Count,  178 ;  the  same  holds 
good  in  the  case  of  sanddrift,  ib,  ;  except  where  there  is  evidence  of 
retention  of  possession  by  the  owner,  179;  such  possession  may  be 
preserved  by  the  mere  right  of  fishing  there,  ib, 

LANDDEOST,  Vol.  II.,  3C6, 

LAND-GEMEEN  EN  VOLK-GEMEEN, 
division  of  things  into,  loh 

LANDGEAVE, 
definition  of,  63. 

LANDLOED.    See  Lessob. 

LAND-RBGT, 
choioe  of,  374. 

LAND-WINNING,  Vol.  II.,  349. 

LAW, 

definition  of,  1,  22. 

public  and  private,  2. 

Divine  and  human,  ib, 

natural  law,  ib, 

law  of  naiio7i8y  3. 

civU  law  defined,  ib, 

Eoman  law  and  its  application,  3-4,  and  in  notia. 

its  introduction  into  the  Netherlands,  G-7. 

canon  law,  its  introduction,  4. 

feudal  law,  when  and  by  whom  introduced,  5. 

force  and  object  of  laws,  22-24. 

new  laws  are  not  extended  to  casos  and  transactions  which  occurred 

before  their  publication,  except  whore  they  merely  explain  prior  laws, 

22  and  note  (6). 
of  permissive  laws,  23  and  note  (c). 
of  written  and  unwritten  laws,  27. 
general  and  particular  laws,  ib, 
the  law  is  no  respecter  of  persons,  31. 
laws  are  binding  as  soon  as  they  are  published  at  the  place  whore 

publication  is  usually  made,  ib, 
ignorance  of  the  law,  when  it  excuses  and  when  not,  32  and  note  (w). 
The  mere  will  of  the  sovereign  power  is  law,  33. 
the  form  in  which  the  law  is  declared  is  immaterial,  if  it  be  clear  the 

sovereign  power  intended  its  will  to  be  observed  as  law,  ib, 
law  divided  into  law  of  persons^  things,  and  actions,  37. 

LEAENED  AND  UNLEAENED  PEESONS,  80. 
privileges  of  learned  persons,  ib. 
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liEETJW, 

yalue  of  a  Patch  leeuw,  247. 

LEQAOY, 

a  legacy  may  be  left  by  codicil,  314. 

definition  of,  389. 

vrho  may  leave  and  take  a  legacy,  ih, 

a  legacy  may  be  left  to  an  uncertain  person,  il. ;  or  to  a  town,  church 

or  corporation,  ib» 
of  a  legacy  left  to  the  poor,  without  further  specification,  390. 
who  are  included  thereunder,  ih.  in  notis. 
a  mere  error  in  the  name  or  description  of  the  legatee    does   not 

invalidate  the  legacy,  provided  the  intention  of  the  testator  be  clear, 

390 ;  except  where  the  person  or  thing  is  altogether  mistaken,  391. 
a  misdescription  in  the  quality  or  extent  of  the  thing  bequeathed  will 

not  render  the  legacy  void,  ih, 
likewise  if  the  testator  has  expressed  a  wrong  reason  for  the  bequest,  f  (. 
it  is  doubtful  whether  the  same  rule  applies  to  a  misdescription  in  the 

size  or  quality  of  a  bequest  of  money,  ih,  and  in  noti$, 
whether,  if  one  and  the  same  thing  is  bequeathed  twice  to  the  same 

person,  it  has  to  be  paid  twice,  ih,  in  notis, 
of  a  bequest  of  ten  thouiand  guilders  lying  in  my  chesty  and  five  or  twelve 

thousand  are  actually  found  therein,  391-2. 
of  a  bequest  of  one  of  two  things  without  mentioning  which  one,  392 ; 

in  such  case  the  heir,  and  not  the  legatee,  has  the  choice,  ih, 
secuSf  where  the  choice  is  left  to  the  legatee,  398 ;  or  where  one  of 

several  things  out  of  a  collection  is  bequeathed,  i6. 
what  property  may  be  bequeathed,  392. 
property  belonging  to  another  may  be  bequeathed,  i(. ;  duty  of  the  heir 

in  such  case,  and  where  property  bequeathed  has  been  pledged  or 

hypothecated,  ih. 
but  property,  out  of  which  emphyteusis,  quit-rent,  or  other  similar  rent^ 

issues,  must  be  taken  by  the  legatee,  cum  oneris,  393. 
feudal  property  may  not  be  bequeathed  without  consent  of  the  lord,  ih, ; 

in  such  case  the  heir  need  not  pay  the  value  instead,  unless  expressly 

so  directed,  ih. 
a  bequest  may  be  of  the  usufruct  merely,  ih, 
whether  under  a  bequest  of  the  usufruct,  the  fruits  of  that  which  the 

testator  possessed  xmdeT  fideicommissum  are  included,  393-4. 
a  bequest  may  be  made  to  a  debtor  of  the  debt  he  owes,  394. 
we  may  even  bequeath  to  another  what  we  owe  him,  if  the  legatee  will 

be  benefited  thereby,  ih. 
a  legacy  may  be  of  a  particular  thing,  or  a  collection  of  things,  ih, 
of  the  bequest  of  a  herd  of  cattle,  ih. 
of  a  bequest  of  household  goods,  and  what  it  includes,  ih, 
of  household  furniture,  and  what  it  includes,  ih. 
whether  a  gold  cup,  silver  balance,  or  jug  is  included  under  a  bequest 

of  household  furniture,  395. 
of  a  bequest  of  valuaUes  or  jewels,  and  what  it  includes,  ih,  and  in 

notis. 
of  a  bequest  of  gold  and  silver,  395. 
it  does  not  include  coined  money,  f7). 
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LEGACY — continued, 

of  a  bequest  of  clothes,  396-7. 

of  a  bequest  of  Tnairitenance,  and  what  it  includes,  th»'  and  in  notie, 

of  a  bequest  oifood  merely,  396. 

of  appurtenances  of  land  and  house,. 397. 

implements  of  husbandry,  horses,  cows,  &c.,  kept  for  the  use  of  land  or 

house,  are  included  thereunder,  ih, 
of  a  bequest  of  a  house  with  everything  therein,  ih. 
a  bequest  of  a  house  includes  the  courtyard  and  garden  attached 

thereto,  ih 
a' bequest  of  a  house  not  possessed  by  the  testator  will  pass  the  money 

set  apart  by  him  for  the  purchase  of  such  house,  ih, 
a  bequest  of  clothes  will  include  cloth,  &c.,  intended  to  be  made-  into 

elothes,  ih, 
of  a  bequest  of  the  choice  of  some  particular  thing  or  things  of  a 

c6G,ectiOn,-  398. 
in  such  case  the  legatee  may  choose  the  best,  ih, 
'  the  same  rule  applies  where  one  of  several  things  of  the  same  kind  has 

without  any  description  been  bequeathed,  ih, 
but  where  one  of  two  things  of  the  same  kind  has  been  bequeathed,  and 

nothing  said  about  choice,  the  heir  has  the  right  to  select,  392. 
when  theyua  acAteecATidi  takes  place  in  legacies  and  when  not,  398. 
a  legacy  may  be  left  subject  to  a  condition,  and  from  or  to  a  certain 

time,  ih, 
until  the  condition  happens  the  legacy  remains  in  abeyance,  ih, 
if  the  legatee  dies  without  complying  with  the  condition,  or  before  it 

happens,  the  legacy  is  not  transmitted  to  his  heir,  399. 
exception  to  this  rule,  ih, 
if  a  bequest  be  made  that  something  should  be  done  or  left,  the  legacy 

may  be  immediately  claimed  under  security,  ih, 
cases  where  the  right  to  the  legacy  is  transmitted  to  the  heir  of  the 

legatee,  who  dies  before  the  time  for  performance  of  the  condition  has 

arrived,  ih, 
a  bequest  of  property  on  marriage  is  in  case  of  doubt  considered  subject 

to  a  condition,  wMch  must  be  fulfilled  before  the  bequest  vests,  %b, 
otherwise  it  will  lapse  in  case  of  death,  ih, 
in  a  bequest  after  a  certain  time,  which  is  certain  to  arrive,  the  legatee 

may  require  the  heir  to  give  security  that  when  the  time  arrives  he 

shall  receive  the  legacy,  400. 
an  heir  to  whom  a  legacy  is  left  may  claim  the  legacy  and  repudiate  the 

inheritance,  ih, 
unless  the  testator  has  intended  otherwise,  ih, 
fideicommissum  and  substitution  may  take  place  in  the  case  of  a 

legacy,  ih, 
legacies  must  be  satisfied  immediately  on  death  of  the  testator,  other- 
wise, after  refdsal,  interest  or  compensation  will  have  to  be  paid,  ih, 
if  the  will  be  in  a  proper  state  the  legacies  must  be  paid  provisionally, 

although  there  exists  a  dispute  among  the  heirs  about  the  will,  ih, 
of  annual  bequests,  ih, 

each  year  is  considered  a  separate  bequest,  ih, 
if  the  legatee  die  in  the  beginning  of  the  year,  payment  for  the  full  year 

willy  nevertheless,  have  to  be  made,  ih. 
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of  the  actions  available  to  a  legatee,  401  in  notis. 

a  legatee  is  entitled  to  the  legacy,  'where  the  heir  has  approTed  the  vill, 

although  made  nuUiter  vel  ncn  eolemniter,  ih, 
how  a  legacy  is  lost,  ih,  in  notis, 
tax  on  legacy. of  immoveable  property,  418.    See  further,  Faix^DUIT 

Pobtion;  Thebellian  Poktion  ;  Heik;  Will. 


LEGITIMATE  PORTION, 

the  legitime  of  children  must  descend  to  them  l^ee  and  unencumbered, 

86,  359. 
prescription  in  case  of  legitimate  portion,  201,  358. 
it  may  be  claimed  by  a  child,  who  has,  nevertheless,  approved  his 

father's  testament,  351. 
amount  of  the  legitime  in  case  of  children,  parents,  brothers  and 

sisters,  352. 
amount  of,  among  children,  where  one  has  been  properly  disinherited,  or 

has  repudiated  his  inheritance,  353. 
amount  of,  with  respect  to  parents,  where  brothers  and  sisters  have  been 

properly  passed  over,  or  disinherited,  ih. 
the  legitime  of  parents  always  remains  a  third  of  what  they  would  have 

inherited  ah  intestato^  354,  et  in  notis, 
whatever  children  have  enjoyed  during  the  lifetime  of  their  parent  or 

has  been  bequeathed  as  a  gift  or  prelegacy,  may  be  deducted  from  the 

legitime,  855-6,  except  what  has  been  spent  for  their  education,  356. 
feudal  property  is  not  subject  to  any  such  deduction,  ih,  in  fiotis, 
grandchildren  are  also  entitled  to  legitime  oDt  of  the  estate  of  their 

grandparents,  356  ;  subject  however  to  deduction  of  that  which  their 

parents  may  have  enjoyed,  357. 
they,  who  have  been  instituted  in  less  than  their  legitime  can  only 

claim  suppletion  of  the  legitime,  358. 
must  be  left  free  and  unencumbered,  359  ;  and  cannot  consist  in  a  mere 

ownership  without  the  usufruct,  ih, 
nor  in  usufruct  alone,  ih, 

in  such  case  the  will  is  good,  and  suppletion  alone  can  be  claimed,  ih, 
if  a  fixed  sum  be  bequeathed  to  a  child  instead  of  his  legitime,  he  will 

be  entitled  thereto,  although  the  sum  exceeds  the  true  amount  of  the 

legitime,  ih,  in  notis, 
such  sum  cannot  bo  recovered  nisi  detJudo  aere  alieno,  and  of  those  things 

■which  the  deceased  did  not  possess  in  full  ownership,  ih, 
an  encumbrance  or  mortgage  of  the  legitime,  if  done  in  the  interest  and 

benefit  of  the  children,  will  hold  good,  ih, 
illustration  of  this  rule,  ih, 
a  child's  portion  may  be  postponed  for  a  time,  where  the  common  estate 

is  left  in  possession  of  the  surviving  parent,  360. 
husband  and  wife  may  bequeath  to  the  survivor  of  them  the  usufruct 

of  all  the  deceased's  property,  on  condition  of  educating  the  children 

of  the  marriage,  ih, 
such  usufruct  ceases  on  re-marriage  of  the  survivor,  ih, 
the  legitimate  portion  is  not  lost  by  the  heir's  neglect  of  inventoxy,  410 

in  notis*    See  further  under  WiLU 
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of  children  'per  aubaequens  matrimonium  of  their  parents,  49. 

the  children  need  not  be  present  at  such  marriage,  ib. 

legitimation  p«r  rescription  principis,  50. 

effect  of  such  legitimation,  ib. 

legitimation   does   not   apply   to    the  case  of  children  procreated  in 

adultery  or  incest,  51. 
Decker  is  of  a  contrary  opinion,  t&.  note  {k),  but  aee  34,  note  (a). 

LESSOR, 

a  lessor  has  a  hypothec  for  unpaid  rent,  Yol.  II.,  96.    See  MoRTaAOS. 
a  lessee  cannot  acquire  by  stipulation  in  a  subaequsnt  lease  any  claim  for 

improyements  of  the  land  in  preference  to  a  prior  mortgagee's  right 

under  a  mortgage  of  the  same  land,  Vol.  II.,  112,  in  notia. 
a  subsequent  lessee  is  not  quoad  the  prior  mortgagee  in  the  position  of 

a  bond  fide  possessor,  ib. 
a  lessee  has  no  claim  for  improyements  to  land,  where  he  has    not 

stipulated  to  that  effect,  ib.    8eefartl\er  Lettinq  and  Hiring. 

LETTERS  REQUISITORIAL,  Vol.  II.,  386,  439,  440,    in  notis,  498,  513, 
636. 

LETTING  and  HIRING, 

the  contract  of  hiring  defined,  Vol.  II.,  167. 

it  is  mostly  entered  into  with  respect  to  houses  and  lands,  ib. 

the  contract  is  complete  as  soon  as  the  hire  or  rent  is  agi*eed  upon,  ib» 

it  need  not  be  in  writing,  ib» 

except  in  the  case  of  lands,  by  edict  of  the  Emperor  Charles,  ib, 

and  also  in  the  case  of  houses  by  admonition  of  the  States  of  Holland, 
168,  note  (a). 

so,  likewise,  the  renewal  or  transfer  of  the  lease  must  be  in  writing,  ib. 

Van  der  Keossel  holds  that  a  writing  is  not  necessary  by  the  law  of 

Holland  in  the  lease  of  houses  or  lands,  172  in  notis. 
the  hirer  must  use  the  thing  in  a  proper  maDner,  168. 
pasture  land  may  not  be  conyerted  into  arable  land  by  the  lessee,  ib. 
the  lessee  may  cede  his  lease  without  consent  of  the  owner,  ib.  et 

in  noiis,  unless  it  was  otherwise  agreed  upon,  ib. 
but  in  some  towns  he  is  preyented  from  ceding  the  lease  without  the 

owner's  consent,  ib.  and  171. 
the  placaats  of  1515,  1658,  and  others  in  pari  materia;   are  of  no  force 

in  South  Africa,  170  in  notisy  173  in  notis. 
the  common  burdens  and  charges  fixed  upon  houses  and  lands  must  be 

borne  by  the  lessor,  171 ;  except  where  the  charges  are  laid  upon  the 

fruits,  which  the  lessee  will  have  to  bear,  ib. ;  unless  the  contrary 

were  expressly  agreed  upon,  ib. 
the  lease  ceases  upon  expiration  of  the  time  agreed  upon,  172. 
the  lease  of  a  house  is  tacitly  considered  to  haye  been  prolonged,  if  the 

lessor,  after  expiration  of  the  lease,  allows  the  tenant  to  remain  in 

undisturbed  possession,  ib. 
Grotius  holds  that  in  such  case  the  lease  must  be  taken  to  bo  prolonged 

for  the  same  period  as  the  original  lease,  t6. 
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the  better  opinion  seems  to  be  that  the  lessee  can  only  remain  in  pos- 
session so  long  as  the  lessor  permits  him,  ib. 
Decker  maintains  that  this  is  abolished  by  Admonition  of  1677,  by 

which  the  renewal  must  be  in  writing,  168  in  iwtis,  172  in  fwlis. 
Van  der  Keessel  dissents  from  this  view,  ib, 
a  yerbal  lease,  followed  by  possession  of  urban  tenements,  is  good,  and 

takes  precedence  before  a  subsequent  written  lease  of  the  same 

premises  to  another  party,  173  in  notia, 

tadt  relocation  of  a  house,  oiiginally  let  for  a  year,  the  rent  bdng 

payable  monlMy,  is  a  relocation  from  month  to  month,  ib, 
it  has  been  held  that  an  agreement  to  allow  a  tenant  in  possession  till  a 

certain  time  to  determine  whether  he  will  or  will  not  take  a  new 

lease,  does  not  entitle  a  tenant  to  keep  possession  against  a  third 

party  to  whom  the  landlord  has,  before  expiration  of  the  time  so 

allowed,  let  the  house,  ib. 
in  many  places  the  practice  is  that  the  lessee  may  not  be  ejected  from 

the  house  in  an  untimely  manner,  173. 
if  the  lessor  or  lessee  die  during  continuance  of  the  lease,  the  heir  must 

carry  out  the  contract,  ib, ;  except  in  the  case  of  encumbered  or  other 

property,  which  the  lessor  does  not  possess  in  full  ownership,  ib, 
likewise,  in  prebendal  or  yicariol  property,  for  no  one  can  code  to 

another  a  greater  right  than  he  himself  possesses,  174. 
the  lease  may,  in  certain  instances,  cease  before  expiration  of  the  time 

agreed  upon,  ib, 
hii'ing  goes  before  sale,  ib, 
the  lease  will  be  determined  before  the  lime,  where  the  owner  must  of 

necessity,  or  on  account  of  accident,  rebuild  or  repair  the  house,  175; 

or  where  he  has  need  of  the  house  for  himself,  ib. 
Van  der  Keessel  is,  however,  of  a  contrary  opiuion,  t&.  in  notis. 
the  necessary  repair  being  completed,  the  property  leased  must  be 

restored  to  the  lessee,  ib. 
the  lessee  is  entitled  in  such  case  to  an  abatement  in  the  rent  for 

loss  of  the  use  or  occupation,  ib.;  and  likewise  in  the  case  of  un- 

pected  calamity,  unless  he  has  taken  all  risk  upon  himself,  ib. 
the  lease  may  also  be  determined  where  the  lessee  does  not  properly  use 

the  thing,  17a. 
in  such  case  a  reasonable  time  should  be  allowed  the  lessee,  within 

which  he  may  provide  himself  with  another  place,  ib\ 
if  the  lessor  sustains  damage  through  the  wrongful  acts  of  another, 

caused  by  enmity  towards  the  lessee,  he  may  claim  compensation  for 

it  from  the  lessee,  ib.  in  notis. 
the  lease  cannot,  however,  be  broken  or  annulled  on  account  of  the  act 

of  a  third  party,  ib. 
the  lease  will  also  be  determined  where  the  rent  has  not  been  regularly 

paid  at  the  times  agreed  upon,  ITo. 
likewise  if  the  lessee  has  for  two  whole  years  not  paid  any  rent,  although 

no  mention  thereof  is  made  in  the  contract,  ib.  in  notis. 
in  some  places  there  is  a  custom  that  so  long  as  the  lessee  is  prompt  in 

the  payment  of  rent,  the  lessor  may  not  lease  to  anyone  else,  but 

must  give  the  first  lessee  the  preference,  176. 
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this  practice  prohibited  by  Rtatute,  ih, ;  except  where  a  right  of  renewal 

or  preference  has  been  specially  granted  in  writing  by  the  owner,  ih, 
a  lease  may  be  for  as  many  yeare  as  we  please^  even  for  ever,  177. 
in  leases  for  more  than  ten  years,  the  same  solemnities  are  necessary  as 

in  the  case  of  alienation  of  immoveable  property,  ih, 
but  this  is  not  followed  in  later  Dutch  practice,  178. 
the  rules  applicable  to  purchase  and  sale  also  generally  apply  to  letting 

and  hiring,  ih. 
the  sendee  or  labour  of  a  person  or  animal  may  be  hired  out,  179. 
a  master  may  not  dismiss  his  servant  before  the  time,  without  lawful 

reasons,  ih, ;  except  on  payment  of  his  full  wages,  ih. 
servants  are  bound  to  render  faithful  service  to  the  last,  ih. 
at  Leyden  and  Amsterdam  no  one  may,  with  notice  thereof,  engage 

or  hire  a  servant  or  artisan  employed  by  another  before  his  time  is  up, 

or  his  work  completed,  180. 
of  the  service  and  hire  between  merchants  and  the  skipper,  and  between 

master  and  crew,  ih. 
See  also  Lessor. 

LEX  HAC  EDICTALI,  341. 

when  introduced  into  the  Netherlands,  Vol.  II.,  185. 

does  not  prohibit  a  bequest  of  more  than  a  child's  portion  to  children  of 

the  second  marriage,  202. 
the  children  of  the  first  marriage  have  nothing  to  complain  of,  if  they 

are  not  prejudiced  in  their  legitime,  ih. 
it  prohibits  the  giving  of  more  than  a  child's  portion  to  the  second  spouse 

of  a  widow  or  widower  having  children,  201. 

LEYDEN, 

university  of,  its  privileges,  80-81. 

jurisdiction  over  the  professors  and  students  of  the  university,  Vol.  II. , 
391-2. 

LIBLL, 

prescription  in  case  of  libel,  201. 

infamous  libel  against  the  Sovereign  and  members  of  the  Supreme 

Government,  Vol,  II.,  257  in  mtia.     See  Defamation. 
the  State  has  no  special  right  to  prosecute  in  an  ordinary  case  of 

defamation,  300. 
punishment  of  infamous  libels  against  individuals,  301. 

LIEN.    iSee  MoBTGAOE ;  Eetention. 

LIGHT, 

right  to  free  Ught,  291. 

LIS  FINITA,  Vol  II.,  459.    See  Exception. 

LIS  PENDENS,  Vol.  IT.,  459.    See  Excefhon. 

VOL.   II.  2  2 
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LITIS  CONTESTATION  Vol.  IL,  62. 

before  litis  cantestatio  a  plaintiff  may  withdraw  the  case,  upon  payment 

of  costs,  Vol.  n.,  368,  410. 
a  plaintiff  cannot  alter  his  claim,  after  litis  contestaiio^  or  plea  by 

defendant,  450. 
litis  contestatio  means  the  answer  of  defendant,  or  the  closing  of  the 

pleadings,  460,  note  (c). 

LOMBAAED.    See  Pawn. 

LOOSPAND,  Vol.  II.,  76,  note  (d),  361  in  notia. 

LUNATICS 

are  placed  under  a  guardian  or  curator,  141. 

cannot  alienate  property,  193. 

may  make  a  will  during  a  lucid  interyal,  331. 

LYDWEGEN,  or  LYWEGEN,  295-6. 


MAAG-GELD,  Vol.  11.,  282  in  notis. 

MADMEN 

are  treated  as  minors  in  law,  84. 
they  cannot  alienate  property,  193. 

MAINTENANCE  AND  EDUCATION, 
what  these  terms  include,  93. 

MAINTENUE.    See  Action. 

of  the  cojidusion  in  case  of  maintenance.     See  Pleadixq. 

MAJORITY, 

commences  with  the  completion  of  the  twenty-fifth  year,  83. 

a  stipulation  in  a  will  that  something  shall  take  effect  at  the  age  of 
majority  is  taken  literally,  so  that  although  the  legatee  be  married 
and  his  own  master,  he  will  not  yet  be  entitled  to  take,  if  under 
twenty-five  years,  ib. 

MAJOES 

are  of  two  kinds,  viz.,  persons  above  twenty-five  but  under  seventy 
years,  and  persons  above  seventy  years,  or  senectutes,  82. 

MAKING, 

how  it  differs  from  erfstelling,  363. 

MAKING  AND  SERVING  ACTS,  Vol.  H.,  479. 

MALA  FIDES, 

he  who  mold  fide  mixes  his  materials  with  those  of  another  loses  his 

right  therein,  182. 
he  who  knowingly  builds  on  another's  land  is  entitled  to  useful  expenses, 
180  note. 
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a  mala  fide  podseesor  can  derive  no  benefit  tliei*efrom,  and  must  restore 

all  fruits,  even  those  wHicb.  he  might  have  enjoyed  but  did  not,  184. 
ChristinsGus  thinks  that  he  ought  also  to  be  allowed  imjpenaas  vdup- 

tuariae,  %b»  note  (a). 

MALICIOUS  DESEETION.    See  Divokce,  Mabkiagb. 

MALICIOUS  INJUEY  TO  PEOPERTY,  319,  et  in  noiis,  320. 

MAKDAMENT  OF  DEBITIS.    Vol.  H.,  391  in  notia. 

MANDAMENT  PCENAAL.    See  Interdict. 

MANDAMUS.    See  Evocation. 

MANDATE, 

definition  of,  Vol.  II.,  219. 

is  either  general  or  particular,  ih. 

the  principal  may  confirm  the  agent's  act,  220. 

of  a  mandate  to  take  an  oath  in  the  name  of  another,  ih, 

such  mandate  is  not  complete  unless  the  principal  has  first  himself 

properly  taken  the  oath,  ih, 
of  a  power  of  attorney  to  pass  transfer  of  immoveable  property,  ih, 
general  mandate  is  either  simple,  or  has  the  clause  *'  to  do  everything 

which,  if  the  principal  had  been  present,  he  could  or  might  himself 

have  done,"  ih. 
mandate  is  either  express  or  tacit,  ih» 
who  may  give  and  receive  a  mandate,  221. 
of  what  matters  there  may  be  a  mandate,  t5. 
no  one  is  obliged  to  accept  a  mandate,  ih, 
having  accepted  a  mandate,  he  is  bound  faithfully  to  execute  the  same, 

ih.  and  229. 
the  agent  is  liable  to  his  principal  if  he  exceed  his  authority,  ih. 
an  agent  does  not  exceed  his  authority  where  he  docs  something  which, 

by  implication,  belongs  to  the  execution  of  his  authority,  ih, ;  or  if  he 

does  something  of  a  sinular  kind,  in  doing  which  the  principal  is  as 

much  interested  as  in  the  matter  expressed  in  the  mandate,  ih. 
the  agent  may  make  over  his  authority  to  another,  ih. ;  although  the 

mandate   contains  no  power  of  substitution,  ih. ;    except  where  the 

mandate  is  of  a  specific  and  personal  character,  ih. ;  in  such  case  a 

power  of  substitution  is  necessary,  ih. 
the  principal  is  bound  to  confirm  whatever  has  been  done  under  his 

mandate,  222. 
is  the  principal  bound  where  the  agent  has  exceeded  his  authority  ?  ih, 

note  (a), 
the  principal  is  bound  to  indemnify  the  agent  for  charges  expended  in 

the  execution  of  the  mandate,  222 ;  and  to  make  good  to  the  agent  all 

loss  and  interest,  ih. ;    also  reasonably  to  compensate  the  agent  for 

time  and  trouble,  ih. 
when  mandate  ceases,  ih, 
of  the  revocation  of  a  mandate,  ih, 
of  a  mandate  to  brokers.     See  Bkoeers. 

z  z  2 
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MANNEN-SEGGEN,  Vol.  H.,  414. 

MANORS. 

custodians  of,  17. 

MANTLE-CHILDEEN, 
who  are,  50,  note  (g). 

MAEGRAVES, 
defined,  63. 

MARKET  BOATS, 

regulations  with  respect  to  goods  receiyed  on  board  of  market  boats, 
Vol.  n.,  2.^. 

MARKET  OVERT, 

right  of  purchaser  to  goods  bought  at  a  public  market  or  fair,  187, 
192;  Vol.  n.,  134iViwo<w. 

MARQUE  AND  COUNTER-MARQUE, 
lettersof.  Vol.  n.,  372. 

MARRIAGE, 

marriage  of  daughters  under  twenty  and  sons  under  twenty-five  years 

without  consent  of  parents,  prohibited,  85. 
promise  of  marriage    See  Espousals. 
definition  of  marriage,  97. 
it  may  be  contracted  between  males  of  fourteen  and   girls  of  twelve 

years,  99. 
it  must  be  preceded  by  the  publications  of  banns,  as  prescribed  by  the 

Folit.  Ordon,y  100. 
is  of  full  force,  although  not  followed  by  concubitus,  ih, ;   although 

affinity  is  not  computed  until  after  sexual  intercourse,  101  ;  but  this 

opinion  is  very  doubtful,  ih,^  note  {d), 
marriage  may,  in  case  of  illness  or  sudden  departure,  take  place  by 

hastening  or  dispensing  with  the  publication  of  banns,  102. 
it  may  take  place  inter  absentee  by  proxy,  ib, 
marriage  contracted  by  minors  without  the  consent  of  their  parents,  or 

the    survivor  of  them,  is  void  per  se^  103-4 ;    such   consent  may, 

however,  be  tacit,  as  woll  as  express,  104. 
marriage  contracted  by  minors  without  the  consent  of  their  guardians  is 

valid,  107 ;  but  such  maniage  against  the  wish  of  the  guardian  will 

confer  no  benefit  out  of  the  property  of  the  minor,  ib, ;  nor  will  the 

law  of  community  prevail  in  such  a  case  to  the  prejudice  of  the 

minor,  108. 
consent  of  the  guardian  to  the   marriage  may  be  inferred  from  his 

conduct,  107,  and  note  (A), 
marriage  may  be  impeded  by  a  previous  betrothal  or  too  near  relation- 
ship, 109. 
it  cannot  take  place  between  persons  in  the  ascending  and  descending  line 

in  infinitum^  111;  nor  between  persons  in  the  collateral  line  within 

the  fourth  degree,  that  degree  itself  excepted,  ib, ;   this  rule  also 

applies  as  between  affineSy  111-12. 
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marriage  with  a  deceased  wife's  sister's  daughter,  or  a  deceased  husband's 
brother's  son,  is  prohibited,  112. 

marriage  with  a  deceased  wife's  aunt  is,  according  to  Yan  Leeuwen, 
permitted,  113;  likewise,  marriage  with  the  widow  of  my  wife's 
brother,  or  the  widow  of  my  wife's  uncle,  114 ;  but  a  man  may  not 
marry  the  widow  of  his  stepson,  t&. ;  he  may,  however,  marry  the  widow 
of  his  great  undo,  or  the  mother  of  his  stepmother,  i&.,  note  (o). 

marriage  could  not  formerly  take  place  between  guardian  and  ward,  or 
governor  and  subject,  114;  this  no  longer  obtains  at  the  present 
day,  115. 

marriage  with  a  widow  or  widower  does  not  confer  on  the  second  spouse 
any  benefit  greater  than  the  least  portion  left  to  a  child  of  the  firs 
marriage,  116. 

maiTiage  once  dissolved,  the  parties  wi&hing  to  re-marry  must  proceed 
denovo,  118. 

marriage  may  be  dissolved  where  a  man,  horid  fide  believing  he  was 
manning   a  virgin,  finds  that  Bhe  is  vitiated,  122,  note  {h)  ;  so, 
•marriage    may  be  dissolved    on  the    ground    of   inability  to  pro- 
create, 122. 

on  dissolution  of  the  marriage  in  the  lifetime  of  both  spouses  the 
children  must  be  educated  by  both  equally,  123. 

the  custody  of  the  children  is  left  to  the  discretion  of  the  judge,  ih, 

marriage  renders  a  person  his  own  master,  137. 

a  second  spouse  cannot  inherit  from  the  deceased  huffband  or  wife, 
having  children  by  a  first  marriage,  more  than  the  least  share  due  to 
any  of  such  children,  341. 

MAEEIAQE-PENNING,  Vol.  H.,  209. 

MAEEIAGEABLE  PERSONS, 

are  all  girls  of  twelve  years,  and  all  young  men  of  fourteen  years  and 
upwards,  84. 

MABEIED  WOMEN 

cannot  alienate  property,  193.    See  Husband  and  Wife;  Women. 

MASTEE 

is  not  liable  on  contracts  made  by  servants  without  his  authority ;  nor 
is  he  liable  for  the  servants  delicts,  except  to  the  extent  of  the  wages 
due,  Vol.  II.,  19  in  noiis,  21.    See  Letting  and  Hiring  ;  Toht. 

MATERIALS, 

the  materials  of  another,  made  up  into  a  new  substance,  become  the 

property  of  the  maker,  180. 
what  is  the  rule,  where  the  materials  are  partly  one's  own  and  partly 

of  another,  ih, 
what  if  the  materials  of  two  persons  are  mixed  together  without  making 

a  new  substance,  181. 
if  the  commixtion  has  taken  place  maid  fide,  he  who  has  mixed  them 

together  loses  his  right,  182. 
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MAXIMS, 

affltdce  non  est  addenda  afflidio.  Vol.  II.,  101  in  nctt$, 

agere  iwn  vaUnU  non  currit  praescHptio,  199,  note  (a),  516,  note  (a). 

arrest  founds  jurisdiction,  Vol  II.,  396,  397. 

arrest  giyes  no  preference,  Vol.  II.,  396. 

belo/te  maakt  schuld.  Vol.  II.,  4. 

cogitationis  pcenam  nemo  paiitur.  Vol.  II.,  250  in  notis, 

ctijus  est  eolum  ejus  est  usque  ad  ccBlumj  151. 

ex  dolo  malo  non  oritur  actio.  Vol.  II.,  5  in  notis, 

ex  nudo  pacto  datur  adiOj  Vol.  II.,  9  in  notis,  and  28  in  notis. 

he,  who  comes  first,  grinds  first.  Vol.  II.,  103. 

in  pari    casu    melior  est  causa  possidentis,  s,  de/endentis.  Vol.  H.,   5 

in  notis, 
in  pari  delicto  melius  est  conditio  possidentis,  Vol.  II.,  120  in  notis. 
it  is  better  to  acquit  the  guilty,  than  condemn  the  innocent,  25. 
minima  circumsUintia  variet  causam  et  sic  ipsumjus.  Vol.  II.,  593. 
mobilia  non  hahent  seqttelam,  189,  note.  Vol.  II.,  97,  105,  107. 
money  and  pledge  may  not  be  in  one  hand,  Vol.  II.,  63. 
non  omne  quod  liciium  honestum  est,  23,  note  (d) ;  Vol.  H.,  413  in  notis, 
no  one  can  give  to  another  a  greater  right  than  he  himself  possesses, 

301,  Vol.  U.,  174. 
omnis  ratihabitio  retrotrahitur  ef. priori  mandato  acquiparatur,  Vol.  H.,  220. 
pater  est  qu^m  niiptice  devxonstrant,  47 ;  exceptions  to  this  rule,  ib. 
qui  non  hahet  in  acre  luat  inpeJle,  Vol.  II.,  21. 
qtu)d  ab  initio  7ion  valet  in  tradu  temporis  non  convalescit,  110,  note. 
res  inter  alios  acta  alteri  nocere  non  debd,  Vol.  IL,  513. 
res  judicata  pro  veritate  accipitur  Vol.  II.,  513,  515. 
the  mother  makes  no  bastard,  48,  425. 
to  marry  the  child  under  the  cloak,  50. 

verba  chartarum  fortius  accipiuntur  contra  proferentem.  Vol.  II. ,  34  in  notis, 
whatever  is  not  prohibited  is  permitted,  23,  note  {d). 

MECHLIN, 

high  court  at,  19. 

MEDICINES  and  DOCTOES'  FEES, 

are  entitled  to  preference  in  an  estate,  Vol.  II.,  93.    See  further  under 

MOBTGAGE. 

MEMOEIALS,  Vol.  H.,  477-8,  587. 

MENS'  MEN,  18. 

MEN  and  WOMEN, 

legal  difference  between  them,  40. 
men  may  marry  on  completion  of  fourteenth  year,  ib,  ■ 
may  not  marry  without  consent  of  parents  if  under  twenty-five  years, 
41. 

MERCHANTS, 

a  merchant  is  liable  for  the  dealings  of  his  factor  or  agent,  unless 

without  authority,  Vol.  II.,  22. 
credence  given  to  a  merohant*8  books.    See  Eyidekcges. 
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MESSENGEBS.    See  Ushers. 

MILITARY  COUET,      . 

its  jurisdiction,  Vol.  U.,  392. 

MILITARY  PEESONS, 

may  make  a  priyileged  will,  324. 

MINOBS, 

who  are,  83. 

cannot  alienate  property,  193. 

are  subdiTided  into  mariiageable  and  unmarriageable,  84. 

become  their  own  masters  on  marriage,  87. 

a  married  daughter  under  twenty-five  years,  who  becomes  a  widow,  does 

not  revert  into  the  power  of  her  parents,  ib, 
minors  are  liable  for  necessaries,  l3o. 
they  may  bind  others,  but  not  themselves,  except  where  it  is  for  their 

benefit,  ib.^  Vol.  II.,  14-15. 
they  are  sometimes,  before  majority,  permitted  to  be  their  own  masters 

and  to  administer  their  own  property,  137. 
but  they  may  not  alienate  their  immovoable  property  without  consent  of 

the  Court,  138 ;  unless  this  power  has  been  expressly  granted  them,  i7>. 
the  moneys  of  minors  are  preferred  to  other  debts,  141. 
a  minor's  property  is  sometimes  liable  for  crime.  Vol.  II.,  15. 
a  minor  is  not  liable  on  a  contract  without  consent  and  assistance  of  his 

guardian,  14;    Groenewegen    holds  that  the   confirmation   by  the 

guardian  may  take  place  subsequently,  ih,\  note  (/). 
a  minor  cannot  pass  any  deed,  nor  appear  in  law,  without  immediate 

assistance  of  his  guardian,  t&.,  except  in  criminal  cases,  i5. 
a  minor  is  liable  for  money  lent  on  a  promissory  note,  where  he  canies 

on  business  or  trade  of  his  own,  26,  and  note, 
a  minor's  property  cannot  be  mortgaged  without  judicial  consent,  85  in 

notis. 
minors  have  a  preference  over  property  of  their  guardian.    See  under 

MOBTQAOE. 

MISEEABILE  DEPOSITUM.     See  Deposit. 

inSEEABLE  PEESONS,  Vol.  II.,  392. 

MISTAKE, 

anything  given  or  paid  in  mistake  may  be  recovered  back.  Vol.  11.,  120. 
is  a  cause  for  revising  a  judgment.  Vol.  II.,  519. 

MODUS. 

how  it  differs  from  a  condition,  371. 

MOMBOIBS,  125. 

MONASTEEIES 

and  other  religious  societies  cannot  inherit  immoveable  property,  nor 
moveable  property  of  considerable  value,  by  will  340 ;  nor  can  ordained 
papists  acquire  property  ex  teetamentOj  ib. 
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MONDBOBGEN,  125. 

MONEY, 

money  belonging  to  a  minor  is  preferred  to  other  debts,  141. 
money  lent  to  a  son  in  the  power  of  his  father  does  not  bisdtliek^. 

Vol.  II.,  26  ;  nor  can  the  money  be  claimed  back  from  thaeoo.  ^; 

but  this  does  not  apply  where  the  son  carries  on  bugineas  onbsei^ 

account,  or  where  the  father  permits  him  to  be  his  own  nuksts,  >* . 

and  in  netis. 
loan  of  money.    See  Debt  ;  Debtor  ;  Mtttuum. 
exchange  of  money.  Vol.  II.,  117-18. 
money-changers,  ib. 
money  paid  to  one  to  supply  another  with  food  and  drink,  caDi*. ! » 

recovered  back,  where  the  person  so  to  be  supphed  happens  to  ^i 

before  he  can  receive  food  and  drink,  119;  bo  money  promised  tf 

such  a  stipulation  may  be  claimed  where  the  person  to  be  sap^iirti 

refuses  to  come,  tb, 
money   paid  in  error  may  be  recovered  back,  ih,,  note  (d) ;  n,  tr<, 

where  the  receiver  does  not  perform  that  for  which  payiae&t  to 

made,  120  innotis;  instances  where  such  recovering  hack  doaS'^« 

take  place,  ib, 
money  given  for  an  unlawful  purpose,  on  the  side  of  the  nodytrttsx, 

may  be  recovered  back,  120  ;  but  not  where  the  improper  poipoei^ 

on  both  sides,  ib.,  and  in  noti». 
money  promised  in  gambling  or  gaming  cannot  be  reoovezed,  ih, 
money  lost  in  drinking  bouts,  122. 

See  dUo  ExcHAlfGE. 

MONOPOLY, 

forbidden  by  law.  Vol.  II.,  268. 

MORA.    See  Demand. 

MORAL  POSSIBILITY, 

as  applied  to  contract,  YoL  II.,  30. 

MORGEN-GAYB,  or  MORNING-GIFT,  Yol.  n.,  100  in  noiis,  208. 

MORTGAGE, 

definition  of,  Yol.  II.,  83. 

is  either  conventional  or  tacit,  ib, 

conventional  mortgage  is  either  general  or  special,  ib, 

a  special  mortgage  must  be  testified  in  writing  by  public  aatiionty,  ^« 

ret  sitae,  duly  registered,  and  the  40th  penny  paid  thereon,  S3-4. 
general  mortgage  can  be  effected  before  a  judge  in  B-oUandf  piori^ 

the  40th  penny  be  paid  thereon,  84. 
at  Amsterdam  general  mortgages  passed  before  the  SdiepeneDlUTV^ 

same  force  as  special  mortgages,  ib, ;  this  subsequently  abrogftted  by 

the  States  of  HoUand,  ib, 
of  the  binding  woi*d8  in  a  special  mortgage,  85. 
general  mortgage,  however,  is  geneially  effected  by  the  daiue  vWer 

mortgage  generally  of  all  property,  ib. 
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MOETOAGE— confmi*«d. 

under  the  daiise  of  general  mortgage  future  property  is  inoluded,  91, 

note  (e). 
if  immoveable  property,  on  which  there  exists  an  annual  rent  or  other 

charge,  is  sold,  it  passes  cum  oiieris,  85. 
the  clause  in  notarial  deeds  under  moj-tgage  of  the  appearer^s  person  and 

property  according  to  law  creates   no    hjrpothec  or    preference,   t6,, 

note  (c),  unless  the  40th  penny  and  a  tenth  be  paid  to  the  State,  t6., 

note  (c). 
what  property  can  not  be  given  in  pledge,  tb. 
to  effect  a  pledge,  actual  ownership  in  the  pawnor  is  not  essential,  i&. ; 

it  is  sufficient  if  he  can  show  a  right  to  the  pledge,  ih, 
a  pawn  may  be  given  in  pledge,  %h. 
a  partner  may  mortgage  a  thing  belonging  to  the  partnership,  ih.  ;  the 

copartners  will,  however,  have  an  action  against  him,  ih, 
of  the  pactum  antichresis  or  pandgenot^  ib,  and  87. 
pandgenot  is  either  express  or  tacit,  86  in  notis, 
of  the  pactum  commissoHum^  ib, 
pactum  empti  pignoris,  ib. 
of  the  stipulation  that  the   pledge    shall  not  be   redeemed    within 

the  time  fixed,  ib. 
of  the  stipulation  of  possession  per  clausulum  constituti,  ib, 
of  the  stipulation  that  the  thing  pledged  may  be  frooly  sold,  ib.^  and  see 

Pabate  Execution. 
of  the  stipulation  that  the  pledge  shall  not  be  sold  within  a  stipulated 

time,  ib. 
of  the  stipulation  that  by  destruction  of  the  thing  the  debt  shall  be 

extinguished,  ib. 
if  the  fruits  of  the  property  pledged  are  enjoyed  instead  of  interest,  and 

amount  to  more  than  the  interest,  they  will  go  in  reduction  of  the 

principal  sum,  87. 
of  tacit  mortgage,  ib.  ;  it  takes  precedence  of  all  other  subsequent  mort- 
gages, t&.,  and  91,  103. 
a  mortgage  may  be  constituted  of  all  kinds  of  property  and  rights  over 

property,  89. 
of  a  mortgage  of  property  by  a  bankrupt^  i(. 

whether  we  may  pledge  the  property  of  another,  85  in  notis,  89-90,  402. 
of  the  pledge  of  a  thing  held  in  common,  90. 
on  division  of  the  thing  the  share  of  the  pawner  only  will  be  liable  to 

the  pledge,  ib. 
a  creditor  may  pledge  property  pledged  to  him,  ib. ;  such  pledge  con- 
tinues effectual  until  the  first  pledge  is  satisfied,  ib. 
of  the  right  of  preference  among  several  mortgages,  91. 
tacit  mortgages,  and  special  mortgages  rank  before  others  according  to 

their  date  and  order,  ib,,  except  in  the  case  of  bottomry,  92  in  notis. 
a  special  mortgage  will  take  precedence  if  it  be  of  older  date,  ib.,  87, 

and  103. 
Loenius,  however,  mentions  a  case  where  a  prior  special  mortgage  of  a 

house  was  postponed  to  a  subsequent  tacit  mortgage  over  said  house, 

91  m  notis, 
who  are  entitled  to  a  tacit  hypothec,  91. 
a  receiver  of  census,  ib. 
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officials,  who  have  expended  money  in  the  maintenance  of  roads,  dikes, 

mills,  &c.,  f(. 
be,  who  has  lent  money  for  the  necessary  repair  of  a  house  or  ship,  tl., 

and  92  in  notis;  or  has  adyanced  something  for  the  necessary  preserva- 
tion of  property,  91 
if  several  persons  have  advanced  money  for  the  repair  of  a  thing,  there 

will  be  no  preference  among  them,  although  one  has  advanced  before 

the  others,  92 ;  except  in  the  case  of  bottomry,  ib.  in  notis. 
he  who  lends  money  to  build  or  buy  a  new  house  has  no  tacit  hypothec 

on  such  house  for  the  money  lent,  ih, 
opinion  of  Grotius  to  the  contrary  discussed,  ih.  in  notis ;  but  he  who 

lends  money  to  rebuild  &  house  that  has  fallen  in,  has  a  tacit  hyjwthec, 

ib.  in  notis, 
the  money  advanced  must  be  actually  expended  in    the   repair   or 

building,  ib,;  and  there  must  be  proof  of  such  advance,  93. 
death  expenses  have  also  a  preference,  ib. 
what  is  included  thereunder,  ib. 
of  mourning  clothes,  doctor's  fees,  and  medicines,  ib. 
the  State  has  a  preference  for  debts  due  by  those  who  had  control  of 

public  revenue,  94. 
faimers  of  revenue  and  collectors  of  excise  have  the  same  right,  ib. 
the  State  has  a  preferent  claim  in  the  insolvent  estate  of  a  registered 

distiller,  for  excise  on  spirits  sold  before  insolvency,  ib.  in  notis. 
the  State  is  preferred,  in  regard  to  arrears  of  a  collector  of  public 

revenue,  to  minors  who  have  a  subsequent  special  mortgage,  ib., 

note  (A:), 
minors  have  a  preference  over  the  property  of  their  guardian,  95; 

likewise  over  the  property  of  their  stepfather,  tJ.,  and  over  property 

bought  with  their  money,  ib. 
the  minor's  right  of  preference  is  transmitted  to  his  heirs,  t^.  in  notU, 
when  this  transmission  ceases,  ib. 
insane,  and  other  miserable  persons  have  likewise  legal  hypothec  over 

the  property  of  their  curators,  ib. 
children  of  the  first  marriage  have  a  similar  right  over  all  property  of 

their  father  or  mother,  as  security  for  that  derived  from  their  pre- 
deceased father  or  mother,  95-6. 
of  the  lessor's  hypothec  on  omnia  Ulaia  d  invfda,  96,  d  in  notis. 
what  things  are  not  included  thereunder,  ib, 
this  hypothec  extends  to  lands  as  well  as  houses,  ib. 
where  A.  let  a  piano,  on  which  his  name  was  affixed,  at  a  monthly 
rental  to  a  tenant,  the  landlord  has  no  hypothec  thereon,  97  in 
noiia. 
the  landlord's  hyx>othec  extends  oyer  the  separate  property  of  a  wife 

under  her  antenuptial  contract,  t(. 
if  the  property  be  removed  from  the  house  or  land,  it  must  be  instantly 

followed  up,  ib. 
the  property  of  the  second  hirer  found  on  the  premises  is  subject  to  the 

hypoUiec  to  the  extent  of  the  second  hire,  ib. 
the  landlord  has  also  a  hypothec  on  fruits  although  stored  away,  and  on 

the  moneys  arising  therefrom,  and  on  cattle,  agricultural  implements, 
&c.,  98. 
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towns  have  a  tacit  hypothec  oyer  property  of  their  admiiustrators,  ib. ; 
8o  likewise  churches,  hospitals,  poor-houses,  and  the  £.  and  W.  India 
Company,  ib, 

the  ship  and  cargo  are  bound  to  the  master  and  crew  for  freight,  and 
other  charges ,  ib. 

the  ship  is  also  bound  to  the  merchant  for  goods  sold  by  the  master,  ib. 

a  factor  has  likewise  a  tacit  hypothec  on  the  goods  of  his  principal  for 
money  due  or  paid  by  him,  ib.  ;  so  a  partner  has  a  preference  over  the 
goods  of  the  partnership,  ib, ;  that  is  if  the  other  partner  is  privately 
insolvent,  ib.,  note  (q). 

a  wife  has  a  hypothec  upon  the  property  of  her  husband  for  what  she 
brought  into  the  marriage,  90;  some  even  extend  this  hypothec  before 
prior  legal  and  special  mortgages,  ib.;  but  this  is  erroneous  according 
to  the  better  opinion,  ib. 

a  wife  has  no  preference  for  Douarie  or  morning-gi/t,  100. 

the  hypothec  of  the  wife  only  exists  where  profit  and  loss  have  been 
excluded,  ib. ;  or  where,  after  the  death  of  the  husband,  the  wife  has 
freely  given  up  the  community,  ib. ;  or  where  the  husband  has  by 
ante-nuptial  contract  been  prevented  from  alienating  the  wife's  pro- 
perty, ib.;  if  the  wife  knowingly  allows  the  husband  to  receive  the 
property  she  has  no  preference,  ib. 

legatees  and  fideicommissaries  have  a  hypothec  on  the  property  of  the 
deceased  for  satisfaction  of  the  legacies,  &c.,  101. 

of  mortgages  or  hypothecs  having  equal  right,  the  oldest  has  the  pre- 
ference, 103. 

tacit  hypothecs  have  tho  same  effect  as  special  mortgages,  ib, 

special  mortgage  of  immoveables  has  preference  before  a  general  mort- 
gage of  older  date,  ib. 

of  two  mortgages  of  equal  right  and  registered  on  tho  same  day,  the  one 
first  registered  has  the  preference,  ib. 

at  Amsterdam,  however,  no  distinction  is  drawn  between  special  and 
general  mortgage,  ib. ;  the  rule  prevailing  there  is  qui  prior  est  t  n 
tempore  potior  est  injure,  ib, 

general  mortgage  has  the  preference  before  unsecured  debts,  ib, 

general  mortgage  binds  no  further  than  the  property  that  remains  with 
the  debtor,  104. 

a  mortgage  of  moveables  is  of  no  avail  against  a  third  party  who  has 
acquired  the  moveables  by  proper  title,  1 05. 

where  the  debtor  is  allowed  by  the  third  party  to  hold  the  property 
precario,  it  will  be  free  from  the  mortgage,  ib.,  and  Vol.  I.,  190 ;  this 
proposition  is,  however,  untenable,  ib.  in  notis. 

where  the  purchaser  or  third  party  obtains  property  with  a  knowledge 
that  it  has  been  pledged,  he  has  no  greater  right  than  the  pledger 
himself,  ib. 

the  hypothec  of  a  minor  is  preferred  to  a  subsequent  special  mortgage 
of  moveables  unaccompanied  by  delivery,  in  so  far  as  the  moveables 
remain  in  possession  of  the  debtor  and  guardian,  ib. 

in  the  case  of  bottomry  bonds  the  ship,  although  passing  to  third 
parties,  continues  liable,  105. 

a  mortgage  of  immoveable  property  by  notarial  bond  has  no  validity, 
106. 
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by  placaat  of  1665,  the  fortieth  penny  had  to  be  paid  on  all  mortgages 
to  Becure  them  preference,  ib. 

a  notarial  mortgage  of  moveables  has  the  same  force  as  a  special  mort- 
gage of  immoveable  property,  106. 

a  mortgage  of  moveables  by  notarial  deed  only  binds  the  property  in  the 
hands  of  the  debtor,  107. 

if  the  moveables  get  into  the  hands  of  a  third  party  ex  oneroso  titvio  they 
are  free  from  the  mortgage,  t&.,  et  in  notis. 

a  pledge  of  moveables  by  notarial  deed,  duly  registered,  but  unaccom- 
panied by  delivery,  gives  a  right  of  preference  against  the  pledger's 
general  creditors,  ib.  in  notis, 

opinion  of  Voet,  that  if  moveables,  delivered  by  way  of  pledge,  come 
again  into  possession  of  the  debtor,  the  party  to  whom  the  moveables 
had  originally  been  delivered  loses  his  preference  in  a  concursua  of 
creditors  explained,  108  in  notis ^  and  111  in  notis, 

a  registered  notarial  bond  of  moveables,  which  have  not  been  delivered 
to  the  pledgee,  is  postponed  to  an  attachment  of  the  moveables  by  an 
execution,  creditor,  108  in  notis, 

a  prior  bond  specially  hypothecatiDg  certain  land,  and  containing  the 
general  clause  hypothecating  all  the  moveable  and  immoveable  pro- 
perty of  the  mortgagor,  is  preferred  in  insolvency  upon  the  move- 
ables, to  a  subsequent  special  bond  of  the  same  land  and  of  certain 
moveables,  of  which  however  no  deliveiy  had  been  made,  ib,  in 
notis, 

notarial  bonds,  mortgaging  moveables,  are  of  no  force  in  South  Afiica 
unless  registered,  107  in  notis ^  and  111  tn  notis, 

a  mortgagor  may  lease  the  land  mortgaged,  ib, 

the  subsequent  lessee  of  land  cannot  by  stipulation  in  the  lease  acquire 
a  right  of  compensation  for  improvements,  which  shall  postpone  the 
prior  mortgagee's  rights  under  the  mortgage,  1 12  in  notis, 

a  simple  writing  attested  by  three  witnesses  will  have  preference  before 
current  debts,  113. 

it  is  safest  in  a  bond  to  insert  a  clause  under  security  of  person  and  pro- 
perty^ and  not  merely  under  security  according  to  law,  ib, 

servants  have  a  preference  for  wages  due  to  them,  ib, 

he  who  has  preference  for  a  principal  sum  has  also  preference  for  the 
interest,  114. 

in  kustingpenningeny  however,  the  interest  has  no  right  of  preference 
unless  specially  agreed  upon,  ib, 

the  right  of  dividing  an  estate  is  a  legal  hypothec,  115. 

the  price  of  property  over  which  there  is  a  legal  hypothec  takes  the 
place  of  such  property,  ib, 

of  the  different  ways  in  which  mortgage  is  put  an  end  to,  t^.  in 
notis, 

a  person's  property  cannot  be  mortgaged  or  pledged  for  the  debt  of 
another,  402. 

whether  a  stipulation  that  the  creditor  shall  have  the  right  of  selling  the 
thing  pledged  is  valid  ?  407,  et  in  notis, 

MOBTMAIN, 

right  of  dergy  to  hold  property  in  mortmain  restrained^  77-8. 
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MOTHEB, 

the  mother  is  obligod  to  contribute  to  the  edacation  and  support  of  her 

children,  although  born  out  of  wedlock,  90. 
the  mother  of  a  bastard  child  is  believed  in  pointing  out  the  father,  if  he 

cannot  swear  that  he  had  no  carnal  knowledge  of  the  mother,  91 ; 

but,  where  he  denies  intercourse  with  the  mother,  his  oath  will  be 

preferred,  although  she  declares  otherwise  eyen  during  labour,  ib. 
a  mother  may  appoint  guardians  by  will  to  her  minor  children,  126. 
the  mother  or  grandmother  may  be  appointed  guardian  to  minor  children, 

but  not  other  women,  129. 
See  Pabbnts. 

MOUJEtNING-OLOTHES, 

have  not  a  right  of  preference  in  an  estate.  Vol.  11.,  93;  nor  can  pay- 
ment for  the  same  be  claimed  out  of  the  common  estate,  192. 

MOVEABLES, 

cannot  be  followed  up,  189  note. 

moveables  which  have  been  pledged  and  allowed  to  remain  in  possession 
of  the  debtor  cannot  be  acquired  in  ownership  by  a  third  party,  190 ; 
this  position  is,  however,  untenable,  Vol.  II.,  105  in  notis, 
moveables  follow  the  law  of  the  place  of  the  owner's  death,  428. 

MOVEABLE  PROPERTY, 
defined,  145. 
when  debts,  actions,  and  credits  are  considered  moveable  property,  ih. 

MURDER, 

attempt  to  commit  murder  with  the  view  of  robbing,  Vol.  II.,  250  in 
7ioti8.     See  HOMICIDE. 

MUTUUM,  Vol.  n.,  51. 

definition  of,  53. 

of  a  loan  of  money,  ih, 

the  money  need  not  be  returned  in  the  same  specie,  ib. ;  even  they 
who  have  promised  to  repay  in  a  particular  kind  of  money,  may 
return  another  or  smaller  kind  of  coin,  ib, ;  provided  only  the  value 
be  the  same,  ib, ;  except  where  there  is  an  express  stipulation  to  the 
contrary  in  the  contract,  ib.;  or  where  it  is  done  to  annoy  the 
creditor,  54,  and  note  (a). 

how  a  muiuum  may  be  constituted,  54. 

delivery  of  the  thing  is  necessary,  ib, 

of  dehYory  per  fidionem  brevia  maniUy  ib. 

a  muiuum  is  gratuitous,  ib, 

more  than  the  thing,  which  has  been  given  out,  cannot  be  claimed, 
unless  it  has  been  stipulated,  ib, 

MYNEN,  Vol.  n.,  535. 


NAASTING,  Vol.  n.,  149  in  notis,  151.    See  RExaACTUS. 
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NADEREN,  NADOEN,  Vol.  IL,  151. 

NAGELNAASTEN,  385. 

NA-HUUB,  Vol.  n,  176,  et  in  notis. 

NA-KOOP,  236 ;  Vol.  11.,  149  in  notis.    See  Beteactus. 

NAMPTISSEMENT,  Vol.  11.,  124,  225.    See  Peovisioxal  Sentence. 

NATIVE  CITIZENS, 

can  alone  fill  offices,  70,  and  note  (2>). 
-who  are  natives,  ib. 

NATURAL  CHILDEEN, 
vho  are,  49. 
may  inherit  from  their  mother,  48,  425. 

NATURALIZATION, 
letters  of,  74. 

NEAREST  RELATIONS, 

by  these  terms  are  meant  those  who  are  such  by  succession  ah  inUstaio, 
and  not  those  nearest  in  degree,  385. 

NECESSARIES, 

a  minor  is  liable  for  necessaries,  135 ;  and  likewise  a  town  or  court 
bantling,  Vol.  IL,  13  in  notis. 

NEGLIGENCE, 

groat  negligence  is  punishable  criminally,  Vol.  IL,  247.     See  Cbdce  ; 
Homicide. 

NEGOTIORUM  GESTOR, 

is  liable  for  damage  caused  by  his  negligence.  Vol.  IT.,  6  in  notis, 

NEOSTADIUS, 

Cur.  Holl.  Decis.  17  commented  on,  357  in  notis. 
Cur.  IIoU.  Decis.  20  discussed,  381  in  notis. 

NETHERLANDS, 

the  Government  of  the  Netherlands,  8,  10. 

NIAAR,  Vol.  n.,  149  in  notis. 

NIGHT  THIEF, 

killing  a  night  thief,  Vol.  IT.,  251,  276-9,  et  in  notis.    See  Homicide. 
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NOBILITY, 

its  requisites,  61. 

its  privileges,  66. 

children  of  noblemen,  procreated  in  concubinage,  are  noble,  61. 

titles  of  nobility  were  formerly  names  of  ofiQ.cers,  rather  than  titles  of 

hereditary  dignities,  62. 
the  nobility  are  not  prevented  from  engaging  in  trade  and  commerce, 
VoL  n.,  140. 

NON  NUMERATE  PECUNTJSy 
exception  of,  YoL  II.,  127  in  notis, 
this  exception  may  be  propounded  although  renounced  by  defendant, 

128. 
the  onus  prohajidi  in  such  case  is  upon  the  defendant,  t5. 

NOODWBEB,  Vol.  H.,  276,  278  in  notis. 

NOTAEY, 

first  nomination  of  notaries  in  Holland,  320. 

office  of  notary  fixed  at  a  certain  number,  ib, 

a  notary  cannot  derive  any  benefit  under  a  will  made  by  or  before 

him,  341. 
admission  of  notary,  Vol.  II.,  483. 
a  notary  must  keep  a  proper  register  and  protocol,  ib, 
must  at  all  times  grant  proper  copies  of  instruments  to  the  parties 

requiring  them,  482,  note  (a),  and  483. 
rules  to  be  observed  by  a  notary  in  framing  instruments,  ib. 
a  notary  must  preserve  the  original  document,  ib. 
upon  the  death  of  a  notary  his  protocol  is  handed  to  some  other 

notary,  ib. 
See  also  under  EviDEKCE. 

NOTICE, 

doctrine  of  notice  in  case  of  sale  of  a  thing  pledged  to  another.  Vol.  II., 

105  in  notis, 
in  case  of  a  lease  of  land  over  which  a  prior  mortgage  exists,  112  tn  notis, 

NOVATION,  Vol.  II.,  335. 

the  giving  of  fresh  security  does  not  effect  any  novation,  310. 

NOri  0PERI8  NUNCIATIO,  Vol.  H.,  468. 

NOXALE  JUDICIUM,  Vol.  H.,  325  in  notis. 

NUDUM  FACTUM,  Vol.  n.,  9  in  notis, 

ex  nudo  pacta  oritur  actio  is  the  maxim  of  the  Boman-Dutch  Law,  i6., 
and  28  in  notis, 

NULLITY  OF  MARRIAGE, 

will  be  decreed  upon  the  ground  of  inability  of  procreation,  122. 
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OATH, 

definition  of,  Vol.  IT.,  496.    See  further  Evidence. 

OBEL, 

value  of  an  obel,  245. 

OBLIGATION, 

prescription  in  case  of  obligations,  202,  et  in  notia, 
definition  of  an  obligation.  Vol.  11.,  1-2. 
Justinian's  definition,  2  in  notis, 
Tarions  meanings  of  tbe  term  ohJigcUio,  ib. 
meaning  of  the  term  obligation  in  English  law,  3  in  notis. 
an  obligation  arises  either  from  promise  or  inequality,  ih, 
it  forms  the  source  of  a  ju3  ad  rem,  ib,  in  noti^. 
an  obligation  is  either  natural,  civil,  or  mixed,  ib» 
obligation  by  promise  arises  either  expressly  or  tacitly,  ib. 
of  an  express  obligation,  ib,,  et  in  notis, 
of  a  gratuitous  promise,  4. 

if  made  in  earnest  and  accepted  it  gives  a  right  of  action,  ih,  and  29. 
every  promiso  must  have  a  causa,  ib,  in  notis, 
of  a  pollicitation  or  incomplete  promise,  ib, 

if  acceptance  of  a  promise  be  deferred,  the  promissor  may  at  once  with- 
draw his  promise,  ib, ;  he  may  do  likewise  where  the  thing  promised 

is  physically  or  morally  impossible,  ib, 
of  a  promise  upon  request,  ib, 
the  distinction  between  gratuitous  promises  and  promises  upon  request 

does  not  obtain  in  the  Netherlands,  32  in  notis, 
an  obligation  must  have  a  reasonable  cause,  5. 
reasonable  cause  must  not  be  confounded  with  reasonable  consideration, 

ib,  in  notis,  and  30  in  notis, 
what  is  meant  by  reasonable  cause,  5,  and  30  in  notis, 
in  entering  into  an  obligation  a  person  may  mislead  another  in  the  value 

of  the  thing,  5. 
meaning  and  scope  of  this  inile,  ib,  in  notis, 
but  fraud,  or  misrepresentation,  amounting  to  dolus  dans  locum  contractuiy 

renders  the  transaction  void,  ib,  in  nntis, 
inadequacy  in  the  consideration  is  no  ground  for  rescinding  a  contract, 

unless  amounting  to  enormis  Itxsio,  ib,  in  notis, 
of  an  obligation  founded  in  moral  turpitude,  ib,  in  notis, 
a  bond  given  in  contemplation  of  future  cohabitation  is  void,  6  in 

notis  ;  but  a  bond  founded  on  past  seduction  is  good  in  English 

law,  ib, 
of  promises  made  through  fear  or  violence,  ib, 
obligation  arising  from  contract  is  of  thi^ee  kinds,  ib, 
obligations  ear  contractu  by  Boman  law  ib,  in  notis, 
historical  order  of  these  obligations,  ib, 
of  a  tacit  obligation,  ib,,  et  in  notis, 
of  a  quasi  contract,  7  tn  notis, 

this  must  not  be  confounded  with  an  implied  contract,  ib, 
obligations  arising  from  inequality  or  delict,  ib, 
obligation  by  contract  defined,  8. 
it  is  either  unilateral  or  bilateral,  ih. 
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the  distinction  of  the  Boman  jurists  between  promise,  cwiventionf  and 

contract  does  not  obtain  in  Holland,  ih,  in  notis, 
the  maxim  ex  nudo  jpacto  non  oritur  actio  is  not  observed  in  Holland,  ih, 

and  28  in  notis. 
every  obligation  requires : 

1st,  persons  capable  of  binding  themselves. 
2nd,  the  agreement  must  be  made  voluntarily  and  deliberately. 
3rd,  it  must  have  a  physical  or  moral  possibility,  or  reasonable 
cause,  10  in  notis. 
the  division  of  contracts  into  real,  verbal,  literal,  and  consensual  not 

observed  in  Holland,  11  in  notis, 
where  the  parties  agree  that  their  contract  shall  not  have  effect,  unless 

in  writing,  it  will  not  be  binding  until  signed,  ih, ;   otherwise  the 

writing  serves  merely  as  proof  of  the  contract,  ih, 
the  division  of  contracts  into  etricti  juris  and  hones  fidei  does  not  obtain 

in  Holland,  ih,,  and  31. 
contracts  are  either  simple  or  compound  and  mixed,  12  in  notis, 
obligation  requires  a  free  exercise  of  will,  12 ;   therefore,  lunatics  and 

young  children  cannot  bind  themselves,  ih. ;    nor  dumb  and  deaf 

bom  persons,  ih, ;  but  the  latter  may  so  bind  themselves  if  they  can 

manifest  consent  by  means  of  signs,  ih,,  note  (h), 
no  one  is  bound  where  he  has  acted  in  error,  or  been  misled  by  fraud,  13. 
town  or  court  bantlings  are  prohibited  from  binding  themselves,  ih. ; 

except  by  a  contract  for  necessaries,  ih.  in  notis, ;  or  marriage,  14 

in  notis, 
when  a  minor  may  be  bound  by  contract,  Yol.  I.,  135;  Vol.  II.,  14-15. 
in  case  of  crime  the  minor's  property  is  liable,  15. 
in  an  obligation  ex  contractu  we  can  bind  no  one  but  ourselves  and  our 

heirs,  and  not  third  persons,  ih, 
of  a  written  obligation  with  the  clause  **  Pay  N,  or  the  hearer  here  of,*'  ih, 
right  of  the  holder  of  such  a  document,  and  whether  he  must  prove  his 

title,  15-16,  and  in  notis, 
the  holder  of  an  underhand  obligation  must  prove  his  title,  17  in  notis, 
we  can  neither  stipulate  for,  nor  bind  a  third  party  by  an  obligation, 

17-18. 
Yinnius  and  Greene wegen  are  of  a  contrary  opinion,  ih. 
Decker  holds  that  we  may  stipulate  in  favour  of  a  third  party,  provided 

he  approves  the  same,  ih,,  note  {h) ;  but  a  stipulation  to  the  prejudice 

of  a  third  party  is  invalid,  18  m  notis. 
a  person  stipulating  that  another  shall  do  or  perform  something,  is 

personally  liable,  18. 
an  obligation  may  be  made  in  favour,  or  to  the  prejudice  of  a  third 

party,  where  the  subject  matter  concerns  such  third  party  ;    or  where 

the  person  stipulating  or  promising  is  in  our  power,  or  oar  agent,  19, 

and  in  notis. 
a  person  contracting  with  an  agent  has,  in  strictness,  no  remedy  against 

the  principal,  20  in  rwtis, 
equity  has,  however,  introduced  a  different  rule,  ih, 
on  an  obligation  entered  into  by  a  shipmaster  or  factor,  the  shipowners 

or  merchants  will  be  liable,  unless  they  repudiate  the  authority  of  their 

agent,  22;  24  in  notis, 

VOL.  II.  3  A 
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all  things,  the  dealing  with  which  is  not  forbidden,  may  form  the  subject 
matter  of  a  contract,  27. 

an  obligation  to  do  something,  or  cause  it  to  be  done,  will  giye  rise  to  a 
claim  for  specific  performance,  ib.;  which  may  be  compelled  by  means  of 
imprisonment,  ib.,  118-19;  except  with  respect  to  things  in  which 
we  haye  no  right,  ib. ;  or  which  spring  from  an  immoral  and 
dishonest  cause,  ib, ;  or  are  contrary  to  public  policy  and  general  law, 
ib. ;  or  where  performance  is  not  in  the  party's  power,  119. 

a  contract  with  respect  to  a  future  inheritance  cannot  be  enforced,  ib. 

contracts  founded  in  gaming  cannot  be  enforced,  ib.,  and  in  notis. 

a  binding  obligation  and  promise  may  take  place  in  any  way,  so  long  as 
the  intention  was  to  bind)  32. 

a  promise  by  a  father  to  his  children  that  he  will  not  sell  or  give  away 
his  property,  does  not  prevent  him  from  disposing  thereof  by  will,  ib. 

obligations  may  be  either  jpure,  or  in  diem,  or  vuixonditione,  33. 

a  promise  made  puri  may  be  immediately  enforced,  except  where  the 
performance  of  the  thing  necessarily  requires  some  time,  xb. 

where  the  promise  is  at  a  given  time  or  day,  which  is  certain,  the  right 
is  at  once  vested  and  transmitted  to  the  acceptor's  heir,  ib. ;  but  no 
demand  can  be  made  till  the  time  has  arrived,  ib. 

it  is  considered  that  the  day  mentioned  in  the  promise  is  included,  and 
must  have  elapsed  before  demand  may  be  made,  ib.  ;  if  the  day  or 
time  be  uncertain,  it  operates  as  a  condition,  and  the  promise  will  not 
be  confirmed  until  arrival  of  the  time,  ib. 

the  condition  of  the  promise  must  first  be  fulfilled  before  the  promise 
takes  effect,  34. 

if  the  condition  be  immoral  or  impossible,  no  light  arises  therefrom,  ib. 

the  condition  may  exist  in  not  doing  something,  or  in  something  that  is 
not  to  happen,  ib, 

if  the  not  doing  something  rest  in  the  power  and  will  of  the  promisor, 
the  debt  may  in  the  meantime,  under  security,  be  claimed  and  enjoyed 
by  the  promisee,  ib. 

a  promise  of  something,  if,  or  ob  much  as  the  promisor  shall  fed  disposed, 
is  ineffectual,  ib. 

a  promise  is  construed  strictly,  and  most  favourably  to  the  promisor, 
and  against  the  stipulator,  ib. 

a  person  may  bind  himself  together  with,  or  on  behalf  of,  another,  35. 

an  obligation  cannot  be  extended  beyond  the  terms  thereof,  58. 

obligatie,  106. 

of  obligation  in  case  of  innominate  contracts.  See  Inno>cinate  Con- 
tracts. 

the  party,  who  has  made  performance,  may  elect  to  compel  the  other 
party  to  performance,  or  demand  back  what  he  has  given,  119; 
provided  the  non-perfonnance  be  due  to  the  fault  of  the  promisor,  and 
it  was  possible  for  him  to  make  performance,  119. 

obligations  founded  in  gaming  or  gambling  cannot  be  enforced,  120. 

he  who  lends  another  money  with  which  to  gamble,  cannot  recover  it 
back,  121 ;  but  a  person,  who  has  been  greatly  deceived  by  dishonest 
gambling,  or  squandered  a  large  sum  to  the  ruin  of  his  household,  or 
has  given  his  clothes  in  payment,  will  be  relieved  against  it,  ib. 

of  written  obligations,  123. 
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different  kinds  of,  123. 

the  causa  debiti  must  be  expressed  in  the  bond^  ih, 
of  consensaal  obligations,  129. 
obligations  ex  quaai  contractu^  229. 
obligations  aidaing  from  crime,  247.     Set  Crime. 
they   give   rise  to  a  two-fold   obligation — ^yiz.,    of   punishment  and 

compensation,  253. 
obligation  arising  quasi  ex  delicto,  322.    See  ToRT. 
of  the  discharge  of  obligations,  328. 

OBSIGNATIO  SOLEMNIS,  Vol.  II.,  81  in  noiis. 

OCCUPATION, 

a  means  of  acqoiring  ownership,  156. 

ONBEESTELLING,  372. 

ONTSCHAKEE,  Vol.  EL,  308  in  natia, 

OOELOF,  Vol.  n.,  445. 

OPENING  POINTS  OP  OFFICE,  Vol.  H.,  479. 

OEPHANS, 

moneys  of  orphans,  which  have  been  laid  out,  are  preferred  to  other 
debts,  141. 

OBPHAN  CHAMBEE, 

the  orphan  chamber,  when  once  excluded  by  will  from  the  management 

of  minors  or  their  property,  is  always  excluded,  127. 
the  orphan  chamber,  although  so  excluded,  has  a  supervising  control 

over  the  testamentary  guardians,  &c.,  t7).,  note, 
the  orphan  chamber  is  upper  guardian  of  minors,  129. 
is  responsible  for  the  moneys  of  minors  paid  over  to  it,  132,  note  {e). 
acts    passed  before   the    orphan    chamber  have    the  same   force   as 

mortgages,  140. 

OBPHAN  HOUSES 

have  a  legal  hypothec  over  the  property  of  their  administrators,  Vol. 
II.,  98. 

OBPHAN  MASTERS 

may  interfere  where  minor  children  are  not  properly  maintained,  94. 

OUD-EYGEN,  234,  236  in  noU's. 

OVEEDADING,  Vol.  11.,  439  in  notis. 

OVEEWONNE  BASTAAEDEN, 
who  are,  47. 

8  A  2 
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OWNEB, 

the  owner  may  follow  up  and  claim  his  property  wherever  he  fiads  it, 
Vol.  n.,  417. 

OWNEBSHIP, 

definition  of,  154. 

is  either  full  or  defective,  ih.,  and  note ;  209. 

full  ownership  defined,  155. 

defective  ownership  defined,  ib, 

ownership  is  acquired  by  occupation,  accession,  or  tradition,  156. 


PACTUM.    See  Obuqaxion. 

Ex  nadopacto  oritur  actiOy  Vol.  II.,  28  in  notis. 

Pactum  antichresis.     See  MORTGAGE. 

Pactum  Commissorium.    See  MoETGAGE. 

Pactum  empti  Pignoris.     See  MORTGAGE. 

Pactum  Commissorium  Successorium^  Vol.  L,  315  f'n  notis. 

PAGTEN  MET  TEN  HOUDE,  236. 
PALATINE  COUNTS,  63. 
PALMSLAG,  Vol.  IL,  165. 

PAND-GENOT,  Vol.  H.,  86  in  notis. 
PAND  TEE  MINNE,  VoL  IL,  83, 106. 
PABATE  EXECUTION.    See  Execution. 

PAEDON, 

pai'dons  and  other  favours  are  referred  to  the  judge  for  examination  and 

confirmation,  35. 
when  pardon  is  granted,  Vol.  IL,  349. 
abolition  takes  place  in  cases  other  than  homicide,  ib. 
effect  of  a  pardon,  350. 
how  pardouy  remission,  and  abolition  differ  from  each  other,  t5.,  et  in 

notis. 
letters  of  pardon  and  remission,  having  been  granted,  must  be  confirmed 

by  the  court,  350. 
a  convict  is  not  entitled  to  pardon  where,  while  being  hanged,  the  rope 

breaks,  ib, ;  but  mu8t.be  hanged  again  with  more  precaution,  351. 

PARENTAL  AUTHORITY, 

a  son,  who  trades  on  his  own  account,  is  considered  as  tacitly  emanci- 
pated from  paternal  power,  Vol.  II.,  20  in  notis. 
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PARENTS, 

power  of  parents  oyer  their  ohildren,  85. 
Bach  power  is  determined—^ 
Ist,  by  marriage,  87. 
2nd,  by  emancipation,  88. 
Srd,  by  attaining  majority,  89.^ 
4th,  where  the  father  is  placed  linder  guardianship,  ih, 
the  paternal  power  has  no  existence  "vdth  reference  to  the  management 

of  property  which  the  children  acquire  by  inheritance  or  bequest 
.  from  persons  other  than  their  father,  1B9. 
parents  are  obliged  to  support  and  educate  their  children,  except  where 

the  children  support  themselves  by  so^e  trade  or  handiwork,  or  haye 

other  means  of  their  own,  90. 
if  one  of  the  parents  has  no  adequate  m^ans,  the  other  is  liable  for  the 

entire  support  of  the  children,  ih, 
if  the  surviving  father  or  mother,  who  iLas  undertaken  the  maintenance 

of  the  children,  happens  to  die,  several  towns  have  special  statutes 

making  provision  in  such  case,  94. 
the  surviving  parent,  on  re-marriag/,  remains  liable  for  the  education 

of  the  children,  96. 
parents  may  refuse  their  consent  lib  the  marriage  of  a  daughter  under 

twenty  years  without  assigning  any  reasons ;  but  if  she  be  above 

twenty,  or  a  son  be  abov^  twenty -five  years,  such  consent  can  only 

be  refused  for  lawful  reasons,  99-100,  104. 
parents  may  give  their   consent  to  the  marriage  of  their  children 

tacitly  f  104.     ^,^ 
if  the  feaeube"^ffQr  in  giving  their  consent,  the  wish  of  the  father, 

rather  than  of  the  mother,  is  attended  to,  108,  note  (i ). 
Decker,  however,  holds  that  the  matter  should  be  left  to  the  discretion 

of  the  judge,  ih» 
parents  may  make  a  privileged  will  in  favour  of  children,  324. 
parents  are  not  entitled  to  claim  TrehelL  portion  in  addition  to   the 

legitime,  418.    See  Trebfjj.tan  Pobtion. 
parents  are  not  liable  for  the  crimes  of  their  children.  Vol.  II.,  20. 

PAEEIOIDE.    See  Homioidb. 

PAETinON.    See  DrvisioK. 

PARTNEESHIP, 

a  partner  may  mortgage  a  thing  belonging  to  the  partnership,  Vol.  II., 

85  in  notis ;  the  co- partners  have,  however,  an  action  against  him,  iK 
a  partner  has  a  right  of  preference  over  the  goods  of  the  partnership, 

99,  et  in  notis, 
partnership  defined,  181.  ^ 

is  of  different  kinds,  ih.  i 

it  may  be  in  unequal  shares,  ib, 
we  may  not  stipulate  for  a  share  in  the  profits  without  a  share  in  the 

loss,  182. 
Qrotius  is,  however,  of  a  different  opinion,  ib,,  note  (&). 
Societae  Leonina,  ih.,  183,  191. 
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PABTNERSHIP—a>nh'n«e(i. 

one  partner  may  put  in  money  or  goods,  and  the  other  gxre  lik  serr^r^ 

ib, ;  in  which  case  the  loss  and  damage  to  the  property  are  Icisf  \- 

him  who  contributed  them,  t6. 
q^ioad  third  parties,  each  partner  is  liable  tn  soiidum,  182  in  octU. 
one  partner  may  have  a  greater  share  in  the  profits  than  the  oChs.  I.  '■. 
a  partnership  where  one  partner  takes  all  the  loss  upon  himspTf  nzA  jl- 

other  all  the  profit  cannot  exist,  ib. 
if  no  shares  in  profit  and  loss  haye  been  expressed,  the  sms  tu.  > 

computed  in  proportion  to  the  property  or  valae    which  esLl  !ur 

brought  into  the  partnership,  ib, 
partnership  ceases  with  the  death  of  the  partner,  192. 
it  is  not  transmitted  to  the  heir,  unless  it  has  been  so  agreed  npoL,  * .; 

it  ceases  upon  expiration  of  the  time  agreed  upon,  ib. ;  or  wh^L  '^' 

matter  for  which  the  partnership  existed  has  been  carried  oat,  T* . ;  :: 

by  mutual  renunciation,  ib. ;  and  even  by  renunciation  of  <H2e  d  ±i 

partners  if  done  timeously,  and  the  matter  be  still  intact,  ib. 
each  partner  is  liable  in  solidum  on  a  bill  of  exchange  Bcoepts^  :j- 

partner  in  the  usual  name  of  the  firm,  226,  note  (e).     See  tvsn  u  ■■' 

Community. 
one  of  several  partners  may  sue  and  be  sued  for  his  share  alone,  oT J. 

PAWN, 

a  pawnbroker  is  entitled  to  a  reasonable  profit  on  money  adTanctxI  Vj 

him.  Vol.  n.,  65. 
formerl3%  the  bishops  had  superyision  of  the  banks  of  loan  or  lombard. »'. 
after  the  Reformation  this  was  transferred  to  the  local  magistrate,  /i. 
things  pawned  may  at  any  time  be  released,  66. 
after  a  year  and  six  weeks  the  thing  pawned  may  be  publidy  £oM,  i  • 

See  oho  Pledge. 

PAYMENT, 

payment  of  an  obligation  or  debt,  Vol.  II.,  328-9,  ei  in  notis. 

a  debtor  may  set  ot  in  the  payment  what  the  creditor  owes  him  of  t^^ 

same  quality  and  value,  329. 
payment  is  proved  by  means  of  a  written  receipt,  or  handing  bad:  c: 

the  instrument  of  debt,  and  the  debtor  having  it  in  his  possessioxi.  ^^  > 
the  possession  of  such  document  by  the  debtor  merely  rai^ses  a  pi^'i^' 

tion  of  payment,  which  may  be  rebutted,  ib. 
if  the  creditor  on  oath  declares  that  he  has  bond  fide  lost  the  instmcf^t 

of  debt,  the  debtor  is  bound  to  give  him  a  fresh  one,  under  aecxixitj 

that  he  shall  not  be  held  liable  on  the  first,  ib. 
payment  must  be  made  personally  to  the  creditor  or  his  authonsi*] 

agent,  332. 
hence,  payment  to  a  servant  or  children  is  not  a  discharge,  ih. ;  nnles 

it  be  made  to  someone  who  is  entrusted  with  the  receivino'  of  psf- 

ments,  &c.,  ib. 
where  the  time  for  payment  has  been  fixed,  we  may  not  make  pavmet*- 

earlier,  ib. ;  and  until  that  time  the  interest  runs,  ib. ;    uoleas  tiie 

creditor  is  willing  to  consent  thereto,  ib. 
payment  of  money  running  at  interest  or  annual  rent  cannot  be  m^ 

without  three  months'  prior  notice,  ib. 
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PAYMENT— am«tnwed. 

he  who  is  unwilling  to  make  payment  may  be  compelled  to  pay  interest 

for  non-payment,  333. 
this   does  not,   however,   begin  till  after  litis  contestation  or  legal 

demand,  ib. 
the  debtor  is  not  obliged  to  pay  the  debt  at  the  house  of  the  creditor,  tb, 
the  creditor  must  come  and  demand  it  at  the  house  of  the  debtor,  unless 

it  were  otherwise  agreed  upon,  ib, 
it  is,  therefore,  best  to  specify  the  place  of  payment,  and  the  currency  in 

which  it  is  to  be  made,  t6.,  note  (/). 
See  aUo  under  Money  ;  Obuoaxion. 

PEACE, 

a  person  may  be  bound  oyer  to  keep  the  peace,  Yol.  U.,  290-1 ;  293 
in  notia, 

PENSIO, 

or  rent  must  be  paid  on  the  day  named  in  the  grant,  239. 

PEEFORMANCB.    See  Obligation;  Specific  Pebformancb. 

PEEJUEY, 

punishment  of  this  crime,  Yol.  II.,  267. 

persons  guilty  of  perjury  are^  besides,  bound  to  make  compensation  to 
the  injured  party,  ib, 

PEEPETUAL  SILENCE, 

decree  of  perpetual  silence,  when  granted,  Yol.  11.,  429. 

on  a  citation  to  institute  action  or  be  barred  by  perpetual  silence,  it 

must  be  shown  that  the  defendant  publicly  pretended  to  have  a  right 

of  action,  430  in  notis, 

PEESONS, 

different  diyisions  of  persons  in  law,  39. 
legitimate  and  illegitimate  persons,  46-7. 

nobles,  well-bom  men,  and  servants ;  or  edlingij  friUngi,  and  lassie  60. 
lay  and  clerical  persons,  75. 
natives  and  aliens,  69. 
learned  and  unlearned  persons,  80. 
•  minors  and  minors,  82. 
persons  incompetent  to  make  a  will,  331,  and  see  Will. 
persons  incompetent  to  take  by  will,  336,  and  see  Will. 

PHYSICIAN, 

liability  of,  in  case  of  unskilfulness,  &c.    See  Tobt. 

PICKPOCKETS, 

how  punished,  Yol.  11. ,  320. 

PICTTJEE, 

He  who  paints  a  picture  on  another's  canvas  is  owner  of  the  picture,  181. 
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PIGNUS.    Vol.IL,  51. 

PILGAVEX,  454. 

PLACING  A  THING  IN  COUET,  Vol.  IL,  62. 

PLAINTIFF, 

who  is  a  plaintiff,  Vol.  11.,  367. 

a  person  cannot  be  compelled  to  be  plaintiff  against  his  will,  368. 
may  before  litis  contedatio  withdraw  the  case  upon  payment  of  costs,  ib, 
who  may  not  be  plaintiff,  ib. 
minors  without  consent  of  their  guardians,  ib. 
children  against  their  parents,  unless  with  consent  of  the  judge,  ib. 
married  women,  except  aamdiniea  where  the  husband  is  absent  or  abroad, 
369 ;  or  where  the  woman  carries  on  some  public  trade  or  business,  so 
far  as  appertains  thereto,  ib. 
banished  persons,  ib. 

prohibited  and  improper  companies  and  societies,  ib, 
of  co-plaintiffs,  370. 

PLEADING, 

an  omission  in  pleadings  in  matter  of  law  may  be  supplied  by  the  judge 
sua  sponte,  Vol.  II.,  378. 

a  plaintiff  may  alter  his  summons  before  plea,  440,  but  not  afterwards 
except  upon  special  leave  and  payment  of  costs.  5«  CiTAxioir; 
Default. 

if  the  plaintiff  does  not  appear  on  the  day  of  hearing  the  defendant  may 
request  comparuity  445. 

the  pleadings  being  complete,  and  the  plaintiff  or  defendant  failing  to 
go  on  with  the  case,  application  to  bar  him  may  be  made,  ib.  See 
Barring. 

the  manner  of  instituting  claim  and  conclusion  is  manifold,  447. 

it  may  be  verbal  or  in  writing,  448. 

special  attention  should  be  given  to  the  tenor  of  the  prayer  or  peroration 
of  the  claim,  ib.y  which  should  agree  with  the  allegations  in  the 
claim,  ib. 

if  something  more  is  asked  in  the  allegations  in  the  summons,  which  is 
not  included  in  the  conclusion  or  prayer,  no  attention  will  be  given  to 
it  in  pronouncing  judgment,  ib, 

the  judgment  must  be  founded  on,  and  cannot  go  beyond  the  final  con- 
clusion and  prayer  in  the  summons,  ib. 

of  the  conclusion  of  claim  of  immoveable  property  unlawfully  possessed 
by  another,  449. 

of  the  use  and  effect  of  the  salutary  clause  in  a  summons  or  declara- 
tion, ib. 

several  claims  of  one  and  the  same  kind  against  one  and  the  same 
person  may  be  joined  together  in  one  cumulative  claim  or  sum- 
mons, ib. 

a  count  in  contract  may  be  inserted  together  with  a  count  in  tort  in  one 
declaration  or  summons,  t&.,  in  notis. 

a  claim  may  be  altered  before  litis  contestatio  and  answer,  450. 
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but  after  it  has  been  seryed  and  answer  made  tbereon,  it  may  not  be 
altered  to  the  prejudice  of  the  defendant,  ib.t  except  upon  special  leave 
and  payment  of  costs,  ih, ;  or  by  mutual  consent,  466. 

a  defendant  having  appeared  is  entitled  to  time  and  day  of  delibera- 
tion, 451. 

this  is  left  to  discretion  of  the  judge,  ih. 

if  nothing  new  is  introduced  by  the  plea  of  the  defendant,  or  the  replica- 
tion of  the  plaintiff,  no  time  ought  to  be  allowed  for  the  replication  of 
the  plaintiff  or  rejoinder  of  the  defendant,  453. 

if  a  defendant  ffle  a  simple  denial,  or  contrary  conclusion,  to  the 
plaintifi'^s  claim,  the  latter  must  proceed  without  delay,  ib, ;  so,  if 
nothing  new  is  introduced  by  the  replication  the  defendant  must  at 
once  proceed  to  the  completion  of  the  case,  ib, 

time  may  be  allowed  to  serve  proofs  by  production,  ib. 

time  allowed  a  party  after  judgment  during  which  to  consider  whether 
he  will  appeal,  454. 

of  short  service,  456. 

if  anyone  has  been  summoned  on  a  feast  or  holiday  the  summons  will 
not  be  void,  but  be  of  itself  extended  until  the  next  court  day,  t&. 

an  agent,  suing  not  in  his  own  name  but  on  behalf  of  another,  may  be 
required  by  defendant,  before  pleading,  to  prove  his  capacity  and 
right,  457. 

when  a  defendant  is  entitled  to  ask  security  for  costs,  ib, 

security  for  costs  may  be  claimed  for  what  the  defendant  claims  in 
reconvention,  as  well  as  in  convention,  ib, 

the  defendant  may  also  request  domicilium  citandiy  457-8. 

a  plaintiff,  who  can  find  no  security,  may  be  admitted  under  caution 
furatoiry  458. 

if  a  principal  sum  is  claimed  without  interest,  no  interest  will  be 
allowed,  467;  unless  the  judge  allows  interest  by  virtue  of  the 
salutary  clauscy  ib. 

of  declaring  property  mortgaged  executable,  ib, 

of  the  conclusion  in  complainct,  ib.;  in  maintenue,  468-9 ;  in  spoliationy 
468 ;  in  cases  of  arrest,  ib, ;  in  case  of  novi  operis  nunciatio,  ib, 

of  conclusion  in  case  of  maintenue  and  immission  into  possession,  469  ; 
in  case  of  purchase,  ib, ;  in  case  of  retraction,  ib, ;  in  case  of  guaranty, 
470 ;  in  case  of  indemnification  and  discharge,  ib» ;  in  case  of  injury 
and  defamation,  ib. 

of  conclusion  in  case  of  preference,  471 . 

of  the  conclusion  in  the  answer  of  defendant,  472  et  seq. 

of  shaping  a  defendant's  answer  in  complainct,  474 ;  in  maintenue,  ib. ; 
in  spoliation,  475 ;  in  arrest  and  penal  interdict,  ib. 

of  the  answer  in  case  of  injury,  ib, ;  in  case  of  preference,  ib, ;  in  case 
o£  purging,  476. 

if  the  defendant  only  denies  that  he  is  indebted  to  the  full  extent,  he 
may  plead  or  make  a  tender,  ib. 

further  pleas  beyond  replication  and  rejoinder  are  not  allowed,  477. 

pleading  in  appeal,  revision,  reformation,  and  reduction.    See  Appeal. 

a  case  may  be  instituted  in  writing  in  two  ways,  either  in  law  or  fact, 
587. 

of  memorials  and  advertisements  in  law,  ib,,  588. 
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TLEADJ^Q— continued, 

the  memorials  haying  been  seryed,  the  parties  frame  additions  in  answer 

thereto,  588. 
these  additions  are  sometimes  supplemented  by  a  further  document 

called  advertisement  of  law,  ib. 
if  a  case  has  been  stated  by  memorial  and  new  facts  or  documents  are 

discoTcred,  we  may  apply  for  leave  to  introduce  them,  589. 
this  is  then  done  by  ampliation  of  the  memorials,  ib, 
cases,  which  consist  in  matter  of  fact,  are  set  forth  in  various  ways,  t(. 
if  the  proof  consists  of  oral  evidence,  witnesses  are  heard,  590. 
of  JReproches  and  Salwitions,  ib. 
Debate  and  Counter-Debate^  591. 
Solution  and  Super  solution ,  ib, 
in  verbal  pleadings  the  plaintiff  begins  with  a  short  statement  of  the 

case,  &c.,  592 ;  then  follows  the  answer  of  defendant,  593 ;  next  come 

the  reply  of  plaintiff  and  rejoinder  of  defendant,  ib, 

PLEDGE, 

must  be  sold  after  previous  judicial  sanction,  146. 
definition  of  pledge,  Yol.  IL,  83. 

is  generally  of  moveable  property,  but  may  also  be  of  immoveable 
property,  ib. 
See  also  Mobtqaqe;  Pawn. 

PLUME  GEAVES,  or  PLUYM  GBAAF,  63,  161. 

POISON, 

killing  by  means  of.    See  Homicide. 

POLLICITATION.    See  Obugatiow. 

POLYGAMY, 

is  not  practised  among  Christian  nations,  98. 

not  always  prohibited  by  Divine  law,  ib,;   and  is  still  practised  by 
Eastern  nations,  ib, 

POOR, 

of  a  legacy  left  to  the  poor  and  who  are  included  thereunder,  390. 
poor-houses  have  a  tacit  hypothec  over  property  of  their  administrators, 
390. 

POOETEES, 
who  are,  72. 
their  duties,  73. 

POOETEBEEGT,  Yol.  IL,  534,  note  (c). 

POSSESSION, 

a  means  of  acquiring  ownership,  198. 

definition  of,  ib. 

is  a  good  title,  except  as  againbt  true  owner,  i6.,  199. 
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POSSESSION— co7i<tnucti . 

bond  fide  poBsession,  aided  by  prescription,  is  turned  into  ownership,  199. 
the  possessor  of  a  thing  is  entitled  to  retain  and  recover  possession,  ib. 
possession  throws  the  ontLs  of  establishing   a   hotter  light  upon  the 

adversary,  Vol.  II.,  433. 
immission  into  possession,  469. 
possessory  action.    See  Action, 

POSTHUMOUS  CHILDREN, 

have  the  right  of  setting  aside  the  will  of  their  father  or  mother  in 
which  they  have  been  improperly  passed  over  or  disinherited,  346. 

POUNDAGE  AND  TAXES  OP  LANDS, 
collection  and  execution  of,  Vol.  11. ,  57  9. 

PEACTIOE.    See  Pleading. 

PBAEVAEIOATION, 

its  nature  and  pumshmont,  Vol.  II.,  268. 

PEEBENDS,  275. 

gift  and  descent  of,  ih, 

duration  of,  must  take  place  with  consent  of  the  bishop,  276. 
presentation  to^  after  the  Beformation,  took  place  with  consent  of  the 
States,  ib, 

PEEFEBENCE, 

right  of.    See  under  Execution  ;  Moetoaqe. 

PBESOBIPTION, 

of  moveable  and  immoveable  things  among  the  Bomans,  199-200. 
period  of  prescription  in  tho  Netherlands  as  to  immoveable  property,  200. 
the  better  opinion  is  that  moveables  are  prescribed  in  thirty  years  and 

immoveables  in  third  of  a  century,  201. 
prescription  in  case  of  libel  or  slander,  ib,,  and  Vol.  II.,  301. 
in  case  of  other  injury,  Vol.  II.,  301. 
in  case  of  deceit  and  fraud.  Vol.  I.,  201. 
in  case  of  relief  and  restitution,  ib, 
in  case  of  legitimate  portion,  ib.  and  358. 
in  case  of  division  of  estate,  201. 
in  c&se  of  crime,  ib, 
in  case  of  fines,  202,  and  Vol.  II.,  334. 
in  case  of  debts  and  obligations,  202. 

in  case  of  quit-rents  and  annual  rents,  203,  and  note  (e),  204. 
in  case  of  common  hjrpothecated  rents,  204. 
in  case  of  salaries  and  fees  under  edict  of  Charles  Y.,  206. 
prescription  does  not  apply  in  certain  actions  and  rights,  206 ;  e,g,  in 

jus  retradus,  patronage,  right  of  public  road,  207;   but  see  coiitrd, 

note  {h), 
an  action  for  defloration  and  lying-in  expenses  is  prescribed  in  five 

years,  Vol.  II.,  203. 
a  sentence  once  pronounced  is  not  prescribed  within  thirty  years,  538. 

See  Execution. 
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PBESUlfPnON.    See  EnDorcB. 

PBEVKNTION,  VoL  IL,  392,  546,  d  in  naiis. 

PfilKCIPAL  AND  ACCESSOBY,  YoL  IL,  318  in  noiis. 

PBIXCIPAL  AKD  AGENT.    See  Bbokzb;  Kahdaib;  Obugatiof. 

PEIOBITY, 

right  of^  in  case  of  mortgage  and  hypothec.    See  Moktgags. 

PRIVILEGES, 

may  be  oonfened  by  those  who  haye  the  neoeasazy  power,  29. 
they  are  either  general  or  particular,  tb. 

priTilegea  once  granted  without  any  reserration  aze  irreTOcaUe>  29, 
note  '0. 

PBIYELEGED  WIIUS.    See  Will. 

PRIYY, 

a  prixy  may  not  be  placed  against  a  common  wall,  288 ;  or  along  running 
iter,  299. 


PBOCEDUKE, 

in  criminal  cases.    S^  Cehiz.    See  aleo  Pleaoikg. 

PBOCBEATION, 

inability  of  procreation  a  ground  for  annulling  a  marriage,  122. 

PBODIGALS, 

are  treated  as  minors  in  law,  84. 

they  and  their  property  are  placed  under  guardianship,  141 ;  and  cannot 
alienate  their  property,  193. 

PBODUCnON,  ToL  IL,  479. 
PBOEVEN  PBOPERTY,  275. 

PBOMISE  of  MABBIAGE, 

in  case  of  two  or  more  promises  of  marriage,  the  first  will  preyail,  109 ; 

the  second  betrothed  has,  howexer,  a  right  cf  action  for  damages,  f^. 
such  a  promise  gives  a  right  to  specific  performance  of  the  contract,  ih, 
in  miix.    See  also  Obligaxiost. 

PBOOF, 

written  and  yerbaL    5or  Etidexce. 

PBOPERTY, 

property  that  has  been  stolen  may  at  once  be  seized  and  claimed  from 
the  possessor,  191-2. 
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PEOPEETY— continued 

except  whose  the  property  has  been  bought  at  a  fair  or  public  market, 

in  which  case  the  purchase-price  must  be  repaid,  ih,   and  187,  and 

Vol.  n.,  134  in  notis, 
the  seizure  must,   however,  be  effected  through  intervention  of  the 

sheriff,  192. 
property  in  a  thing  may  be  acquired  by  ourselves,  our  agents,  or  those 

whom  we  have  in  our  power,  193. 
property  may  be  acquired  for  us  by  others,  for  instance  by  our  children 

and  servants,  ih, 
who  are  not  allowed  to  alienate  property,  193-4. 
property  acquired  by  children  maintained  by  their  parents  belongs  to 

the  latter,  193,  452.    See  Childben. 
whether  property  belonging  to  another  can  be  validly  pledged  without 

Consent  of  the  owner,  Vol.  II.,  85  in  notis,  89-90. 

PROEOQATION 

of  jurisdiction.    See  JuBiSDiOTiOir. 

PEOSECTJTION, 

public  prosecution  is  entrusted  to  the  Attorney-General  or  Fiscal,  Yol. 

n.,  366,  503. 
a  prosecution  at  the  public  instance  does  not  bar  the  party  injured  from 

his  civil  remedy  for  damages,  410,  note  (a), 
the  injured  party,  however,  cannot  both    prosecute    criminally    and 

proceed  civilly ;  he  must  elect,  ih.    See  dUo  Compromise. 

PEOSPECT, 

right  to  free  prospect  or  view,  291. 

PEOSTITUTION, 

public  prostitutes,  and  they  who  mislead  children  of  honest  parents  are 
liable  to  puniBliment,  Yol.  II.,  310. 

PEOTEST.    See  Exohanqb. 

PEOYISION, 

provisional  judgment,  Yol.  IE.,  124  and  in  notis,  225  and  in  notis,  434-5, 

508. 
provision  will  not  be  granted  where  for  a  number  of  years  the  holder  of 

the  acknowledgment  of  debt  has    neither  demanded  payment  nor 

interest,  125. 
an  heir  is  not  bound  to  admit  or  deny  the  signature  of  his  deceased 

ancestor,  with  a  view  to  provisional  sentence,  according  to  the  practice 

in  Friesland,  ih, 
but  in  France  and  Holland  a  different  practice  prevails,  tb, 
the  simple  denial  of  having  received  the  money  is  no  defence  to  a  claim 

for  provision,  127. 
the  exception  of  n/yn  numeratcte  pecuniae  may,  however,  be  made  in  the 

principal  case,  if  not  renounced  by  the  document,  128  in  notis* 
defences  to  a  claim  for  provision,  473-4. 
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PBOVISION— con/7ntt^i. 

proyision  will  be  decreed  on  the  registers  of  sworn  brolkers,  485. 
power  and  discretion  of  the  judge  in  a  claim  for  provision,  506-7,  a09. 
He,  who  has  obtained  provision,  is  accordiDg  to  some  not  obliged  to 

proceed    with    the    principal    case    before    the    provision  has  been 

satisfied,  509. 
this  cannot  be  extended  to  provision  of  nampiissementy  tb. 
a  plaintiff  may  proceed  to  execution  of  a  provisional  sentence^  before 

the  principal  case  can  be  heard,  ib. 
a  defendant,  against  whom    provision    has    been  granted,  cannot  be 

prevented  from  going  into  the  principal  case,  ib. 
there  is  no  appeal  in  case  of  provisional  order  or  sentence,  52 1 . 

PROVOCATION  in  CRIMINAL  CASES,  Vol.  H.,  523-4. 

PUBERTATI  PEOXnn, 

whether  punishable  criminally  or  not,  Vol.  IL,  352-3. 

PUBLICATION, 

of  laws  to  be  made  at  the  place  where  it  is  customary  to  do  so,  31. 

PUBLIC  EOAD, 

may  be  used  by  every  one  in  common,  295. 

every  piece  of  land  must  have  an  outlet  to  a  public  road,  tb. 

public  roads  must  be  maintained  by  occupiers  of  adjoining  land,  tb, 

PUBLIC  VIOLENCE,  Vol.  II.,  294. 

PUBLIC  WATERS, 

no  filth  or  carrion  may  be  placed  in  public  waters,  299. 

PUNISHMENT, 

may  be  rendered  less  severe  as  regards  minors.  Vol.  II.,  253  in  nciis;  even 

in  capital  cases,  ib. 
rules  to  be  observed  in  the  fixing  of  puni8hment,  253,  note  (f),  346-7. 
two-fold  object  of  punishment,  315-16. 
is  as  a  rule  discretionary  with  the  judge,  269. 
different  kinds  of  punishment  348.     Sef  also  HOMICXDE. 
of  a  fine,  563 
punishment  defined,  ib. 
it  is  either  capital  or  non-capital,  ih. 
confiscation  of  property  no  longer  obtains  as  a  punishment ;  not  eren  in 

crimen  laesae  majestatis,  564  in  notis, 
of  the  towns  which  by  grant  obtained  the  right  to  buy  off  confiscation 

of  property,  564  et  acq. 

PUI'ILLARY  SUBSTITUTION, 

is  not  in  use  in  Roman-Dutch  Law,  374. 

PURCHASE.    See  Sale. 
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QUIT-EENrS 

are  coasidered  res  immobiles,  146. 

prescription  in  case  of  perpetual  quit- rents,  203. 


EAPE, 

how  punished,  Vol.  II.,  295. 
assault  with  iateut  to  rape,  ib, 
of  copulation  by  consent,  ib,,  302. 
what  constitutes  rape,  302. 

an  indictment  charging  rape  will  sustain  a  conviction  of  common 
assault,  ib,  in  notie. 

EASPHUYS,  Vol.  II.,  287. 

EAUWACTIB,  Vol.  II.,  466,  a  in  notie. 

m 

EEASSUEANCE.    Bee  Assukanoe. 

EEOEIVING 

stolen  goods  with  a  g^ty  knowledge.    8ee  Thept. 

EECLAME  OE  EECLAIM, 

a  merchant,  who  has  sold  goods  for  cash  on  deUyery,  may  follow  up  and 

reclaim  the  goods,  186. 
action  of  reclame  described,  187  in  notis, 

EECONCILIATION 

between  parents  and  children,  in  ccuse  of  prior  total  disinherison,  351 
in  notis. 

EEOONVElfnON,  Vol.  II.,  408. 

jurisdiction  is  tacitly  admitted  through  reconvention,  ib, 

if  a  defendant  make  claim  in  reconvention,  the  plaintiff  cannot  object  to 
the  jurisdiction  of  the  judge  in  the  matter  in  reconvention,  409. 

there  can  be  no  recoDvention  before  one's  proper  judge  where  the  amount 
is  above  his  jurisdiction,  ib.  in  notis, 

reconvention  generally  takes  place  before  litis  contestation  409. 

according  to  some  reconvention  may  be  made  at  any  time  during  the 
suit,  ib, 

reconvention  cannot  be  made  after  judgment  given,  ib, ;  nor  in  appeal, 
t5.,  and  530. 

the  thing  claimed  in  reconvention  must  be  of  the  same  right,  kind,  and 
qtiality,  as  the  matter  claimed  in  convention,  409. 

hence  provision  or  namptissement  cannot  be  stayed  by  a  claim  in  recon- 
vention, unless  a  similar  claim  for  provision  is  made  and  established,  410. 

nor  can  reconvention  suspend  a  claim  for  immediate  and  necessary 
maintenance,  ib. 

nor  can  reconvention  be  made  against  anyone,  who  sues  upon  authority 
and  for  account  of  another,  for  what  he  may  be  personally  owing,  as 
in  the  case  of  agents,  guardians,  &c.,  ib,,  and  in  notis. 
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EECONVENTION-H»fitwu«£. 

reconvention  is  not  allowed  in  case  of  complainct  and  iprAi^k^  a  b 

Mandament  poRtiaalf  tft.,  note  (a),  nor  in  civil  imprisonmeot «  rerer. 

note  (a) ;  nor  in  criminal  cases,  ib. ;  nor  in  appeal,  530. 
leconyention  can  be  made  before  arbitrators  'where  snch  is  entniibedts 

them  by  the  deed  of  submission,  but  not  otherwise,  411. 
reconvention  is  a  kind  of  exception,  462. 
it  most  be  made  before  plea,  ib. ;  if  made  after  plea,  it  cannot  pGStpcae 

the  first  suit  instituted  by  the  plaintiff,  ib. 
this  practice  not  followed  in  South  Africa,  t^.  %n  noils, 
how  reconvention  differs  from  compensation  or  set-off,  %b, 
set-off  or  compensation  may  take  place,  even  after  judgment,  agazn^ 

the  execution,  463. 
reconvention  has  no  place  in  possessory  cases,  ih. 
no  special  citation  is  necessary  to  make  reconvention,  464. 
of  the  mode  of  proceeding  in  reconvention,  ib, 

BECUSATION 

of  a  judge,  YoL  U.^  456.    See  under  ExcEPXioir. 

EEDUCnON 

is  an  appeal  from  the  decision  of  arbitrators  or  good  men,  YoL  II,  4JJ. 
after  a  year,  reduction  is  not  allowed,  except  by  way  of  relief  aad  ress- 

tution,  ib, 
it  is  a  moot  point  with  some  whether  reduction  has  the  force  of  app@l 

and  euspension  or  staying  of  execution,  ib, 
among  us  it  has  such  force  and  effect,  id.,  except  where  under  &  pe&^ty 

waiver  of  appeal  and  reduction  has  been  made,  tfr. 
the  penalty  stipulated  in  the  submission  is  not  considered  fcfrfmied  mtH 

the  award  in  reduction  is  confirmed  by  judgment  in  the  last  lesort,  il 
the  general  opinion  is  that  in  reduction  we  should  go  to  our  daily  ja^. 

I.e.,  he  who,  but  for  the  arbitration,  would  have  tried  the  case,  416. 
but  among  us  the  awards  of  arbitrators  come  direct  before  the  Court  d 

Holland,  ib.    See  Appeal. 
pleadings  in  reduction,  529. 

BED  BODS,  Yol.  IE.,  366. 

BEFOBMATION.    See  under  Appeal. 

BEFUGE, 

places  of  refuge  against  the  commission  of  crime  no  longer  exist  in  the 
Netherlands,  Yol.  II.,  351-2. 

BEGISTBAB, 

office  of  registrar,  Yol.  II.,  361. 
whence  derived,  362. 
his  duty,  ib. 

BEJOINDEE,  Yol.  II.,  453.    See  Pleading. 
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EELATIONSIIIP 
explained,  46. 

relationship  from  the  side  of  the  sword  and  the  side  of  the  spindle^  52. 
distinction  between  them,  ib, 
13  either  direct  or  collateral,  ib. 

this  explained  by  reference  to  examples  and  genealogical  table,  54-5. 
distinction  between  the  civil  and  canon  law  in  this  respect,  54-7. 
relationship  by  affinity  also  extends  between  the  husband  or  wife  and 

the  relations  of  the  other,  but  not  also  between  the  relations  of  the 

one  and  the  relations  of  the  other,  58. 
consequently  two  men  married  to  two  sisters  are  not  affines  of  each 

other,  ib. 
near  relationship  was  not  antiently  considered  a  bar  to  intermarriage,  110. 
relationship  by  blood  extends  beyond  the  tenth  degree,  446  in  noiU, 

HELEASB 

of  an  obligation.  Vol.  II.,  333. 

is  either  express,  or  arises  by  implication  of  law,  ib. 

release  also  takes  place  by  prescription,  334. 

the  general  opinion  is  that  this  happens  by  prescription  of  a  third  of  a 

century,  ib. 
but,  according  to  the  Boman  law  after  thirty  years,  ib. 
novation  amounts  to  the  release  of  an  obligation,  335. 
whether  and  when  assignation  or  assigument  amounts  to  a  release,  ib. 
a  bill  of  exchange  does  not  release  the  first  d3btor  until  after  it  has  been 
paid,  ib. 

EELIEP 

may  be  granted  by  the  High  Court,  34. 

will  always  be  refused  where  it  is  not  sought  bondfidey  35,  et  in  noiia. 
prescription  in  case  of  relief,  201. 
See  Appeal  ;  EBSTiTtmox. 

REMEDY. 

a  criminal  prosecution  at  the  public  instance  does  not  bar  the  party 

injured  from  his  civil  action  for  damages,  Vol.  II.,  410,  note  (a), 
but  the  injured  party  cannot  both  prosecute  criminally  and  sue  civilly 

for  the  same  injury ;  he  must  elect,  ib. 

EE\aSSION.    See  Pardon. 

EEMOTENESS 

of  damage  in  case  of  collision  between  ships.  Vol.  II.,  326. 

EENOVATION,  Vol.  H.,  534. 

BENT, 

annual  rents,  when  considered  immoveable  property,  145,  and  note  (c). 
ordinary    hypothecated   redeemable    rents   are   considered   moveable 

property,  146. 
public  rents  constituted   over   towns  and  villages  are  moveable,  ib. 

in  notis. 
VOL.  II.  3  b 
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UENT— continued. 

reuts  secured  on  immoveable  property  may  always  be  redeemed,  235. 
I)erpetual  irredeemable  rent,  how  understood,  242. 
redemption  of  rent,  243. 

remission  of  rent  for  non-enjoyment  of  the  property  hired,  caoEed  by 
fire,  water,  flood,  &c.,  334,  et  in  notis, 

RENUNCIATION 

of  an  inheritance  may  be  made  by  a  debtor  to  the  detriment  of  his 

creditors,  196. 
general  renunciation  of  property  does  not  include  feudal  property,  273 

in  fiotis, 

EENVOY,  Vol.  n.,  387. 

exception  of  renyoy,  418, 459. 

EEPLICATION,  Vol.  II.,  453.    See  Pleading. 

EEPRESENTATION 

in  the  case  of  succession  ab  itiiestato.    See  Ikherttance. 
not  always  the  same  as  taking  |)er  stirpes,  445-6. 

BEPRISALS,  Vol.  H.,  373. 

REPROCHES 

of  witnesses,  Vol.  U.,  453, 590. 

REPUDIATION 

of  inheritance.    See  Ixheritakce. 

BEQUEST  CIVIL.  VoL  II.,  440,  618,  520,  521. 

REUUISrrORIAL  LETTERS.    See  under  Citation. 

rts  a  m*nuuc$t  148  in  not  is,  150. 

r«$  u«/«r  aiios  acta  aUeri  nocere  won  debet,  513. 

rrsjtniicKitii  pro  reritate  acctpiiur^  513»  515,  532. 

•Y«  NNiVlfl^,  147-8. 

become  the  property  of  the  taker  or  finder,  148,  164. 
rrs  y-ub^ic\r^  151  in  Nf/iV. 
m  si  I'juUirtf^  144. 

«Mv':.jW,  147-$. 

RESPITE, 

is  a  bonofit  gnuit^  to  debtors  extending  the  time  for  payment  for  a 

poriod  of  five  y«ars,  Vol.  II. «  339. 
is  also  known  by  the  name  of  /fci/wcfiVn  and  AUerminaiionj  ib, 
th€>  benefit  i$  only  granted  nnder  decurity,  ib, 

suivtie$  •'*  «i'' !;:'«'*«  a}i«.<u  are  not  released  by  letters  of  respite,  nnlees 
thU  has  be«u  exi^mssed  in  the  letters,  340. 


INDEX.  739 

B:ESBlTE'-<xmHnued. 

the  debtor  should,  therefore,  see  to  this,  otherwise  if  the  sureties  are 

ezcussed  they  will  point  out  his  property,  ib. 
the  giving  of  fresh  security  by  the  debtor  does  not  create  any  noyation 

so  far  as  the  sureties  are  concerned,  ib. 
the    security   must    be    substantial,   and  a  caution  juratoir   is   not 

sufficient,  ib, 
this  benefit  is  not  granted  except  with  consent  of  creditors,  ib, ;  or  the 

majority  of  them  in  value,  ib. 
no  one  can  be  compelled  to  remit  a  debt  or  part  thereof,  ib. 
the  granting  of  respite  is  left  to  the  discretion  of  the  judge,  341. 
it  has  no  effect  against  a  creditor  holding  a  mortgage  or  hypothec,  ib. 

EESTITUTION, 

prescription  in  case  of,  201. 

restitution  of  what  has  been  paid  or  received  without  cause,  or  in  excess, 

Vol.  n.,  246. 
when  restitution  takes  place,  342,  and  note  (a). 
is  granted  by  the  supreme  court,  343. 
the  supreme  court  directs  a  committimus  to  the  daily  judge  of  the 

applicant,  ib. 
so  long  as  the  restitution  is  not  finally  granted,  the  obligation  will  have 

its  full  effect  under  security,  ib. 
relief  is  always  grtLntod  periculo  pdentiSf  ib.,  note  (5). 
against  a  sentence  pronounced  on  willing  condemnation,  &c.,  the  court 

will  not  grant  relief,  note  (5). 
proceedings  for  restitution  must  be  begun  witliin  four  years  from  the  act 

complained  of,  343. 
relief  may  be  granted  for  good  reasons,  even  after  four  years,  344. 
of  prescription  against  relief  by  a  minor  against  his  guardian,  ib., 

note  (c) 
of  relief  against  promises  made  through  fear  or  duress,  344. 
in  case  of  mala  fides,  345. 
in  case  of  minority,  ib. 
in  case  of  loss  sustained  through  absence  abroad^  ib, ;  or  for  any  other 

reasonable  cause,  ib. 
is  a  major  entitled  ex  Jueta  causa  to  relief  against  prescription,  t6., 

note  (e) 
minors  are  not  relieved  from  crime,  but  the  punishment  is  lessened, 

346.    See  Appeal. 

RESTITUTIO  IN  INTEORVM,  Vol.  n.,  210-11. 

EETENTION, 

a  tailor  or  workman  has  a  lien  upon  cloth  or  stuff  for  his  expenses  and 

labour  bestowed  on  it,  Vol.  XL,  330. 
BO  shipmasters  and  carriers  have  a  lien  for  freight,  warehousing,  and 

expenses  made,  ib. 
innkeepers  may  detain  the  goods  of  their  lodgers,  and  take  away  the 

upper  garment  for  whatever  they  have  spent,  331. 
advocates  and  pleaders  may  retain  the  documents  in  the  suit  until  they 

are  paid,  to.,  444  in  notis. 

3  B  2 
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we  may  eren  detain  the  property  of  a  third  party  for  expenses  bond  fide 

bestowed  on  it,  ih, 
the  right  of  retention  ceases  as  soon  as  proper  security  dt  solvendo  dehito 
is  offered,  ih.,  note  {d) 

BETR ACTUS,  BETEACTION, 
its  origin,  YoL  II.,  149  in  notis, 
definition,  ib. 

it  arises  either  ex  contractu  or  ex  lege,  150. 
retraction  by  stipulation,  ib. 
such  conyentional  retraction  is  transferable,  and  may  be  ceded   to 

another,  ib.  in  noiis ;  but  legal  retractiun  cannot  be  ceded,  ib, 
on  the  exercise  of  a  jus  retradtu  by  the  yendor,  the  handing  back  is  not 

considered  a  new  sale,  loO-l. 
the  Tender,  therefore,  is  not  liable  to  the  fortieth  penny  or  other  similar 

duty,  151. 
when  jus  rdradus  ceases,  ib, 

of  retraction  by  implication  of  law,  and  by  custom,  ib. 
how  this  kind  of  retraction  is  practised  and  exercised,  ib. 
the  person  exercising  such,  jus  rdradus  must  repay  the  first  purchaser 

the  purchase  price  with  interest,  152 ;  and  he  must  make  compensation 

for  all  oneious  improvements  and  necessary  expenses,  ib. 
this  right  of  letraction  is  either  general  or  particular,  ib. 
the  Count  of  Holland  posseseesyiM  rdradus  oyer  feudal  property  sold,  ib. 
the  lord  of  a  fief  has  likewise  aytu  rdra^dus,  ib.,  note  (c). 
a  debtor  may  also  retract  the  obligation  that  any  one  has  against  him, 

153 ;  except  where  the  retraction  was  offered  him  and  he  has  refused 

the  same,  ib. 
the  possessor  of  property,  on  which  there  is  any  rent  specially  attached, 

has  a  right  of  retraction,  ib. 
custom  at  Amsterdam  in  such  a  case,  ib. ;  at  Leyden,  154. 
custom  at  Amsterdam  on  sale  of  houses  or  lands,  in  execution  on  which 

there  are  more  rents  or  charges  than  the  amount  realised,  ib. 
at  the  Hague  all  property  sold  in  execution  may  be  retracted  by  the 

creditors  haying  a  better  right  than  the  purchaser,  ib» 
of  the  practice  at  Botterdam,  ib. 

of  the  places  where  special  right  of  retraction  is  exercised,  155. 
the  general  rule  as  to  the  preference  in  case  of  retraction  is  that  he  who 

is  nearest  to  inherit  the  vendor's  property,  ab  intedato,  is  also  the 

nearest  to  make  retraction,  ib. 
of  the  practice  at  Leyden,  t6. 

of  retraction  at  Botterdam  in  the  case  of  a  share  in  a  ship,  ib, 
retraction  takes  place  with  respect  to  all  immoyeable  property  that  has 

been  sold,  156. 
in  bartering  there  is  no  retraction,  ib. 
under  immoyeable  property,  census,  annual  rents,  and  other  rights 

attaching  to  immoyeable  property,  are  included,  ib. 
it  is  doubtful  whether  retraction  applies  to  feudal  property,  emphy- 
teusis, census,  or  tithes,  ib, 
in  such  a  case  the  retraction  by  the  dominus  diredus  would  seem  to  haye 

the  preference,  157. 
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retraction  takes  place  only  in  priyate  sales,  %h» 

in  the  land  of  Yoom  retraction  also  takes  place  in  public  sales,  158. 

of  tlie  preference  where  seyeral  persons  wish  to  exercise  the  right  of 
retraction  at  the  same  time,  ih. 

in  Bhineland,  the  bailiffs  and  sheriffs  have  no  right  of  retraction,  159. 

a  person  having  once  renounced  his  right  of  retraction  cannot  after- 
wards lay  claim  to  it  again,  ib» 

the  renunciation  of  the  right  to  retract  will  be  inferred  where,  when  two 
things  are  sold,  the  person  entitled  merely  wishes  to  retract  one 
thing,  1*5.,  note  (Z);  provided  the  purchaser  was  prepared  to  deliver 
up  to  him,  both  the  thing  subject  to  retraction  and  the  thing  not  sub- 
ject to  retraction.  i6. 

renunciation  of  the  light  of  retraction  must  be  made  in  express  terms, 
160. 

a  request  may  be  made  to  compel  a  person  who  founds  his  right  on  a 
purchased  action,  to  declare  what  he  paid,  in  order  to  ascertain  the 
retraction,  506. 

BE  VENUE, 

proceedings  at  law  concerning  the  public  revenue,  Vol.  II.,  575. 

EEVISION.    See  Appeal. 

EEVOCATION 

of  testaments.    See  Will. 

EHENISH  GUILDEB, 
value  of,  245. 

BHINELAND, 

inspectors  of  Bhineland,  19. 

custom  of  Bhineland  in  case  of  an  over  or  under  meaiiure  of  land  sold 
at  a  certain  measure,  Yol.  11.^  147. 

RIOTEES, 

how  punished,  Vol.  II.,  294. 

BOAD.    See  Pitblio  Eoad  ;  Bule  of  the  Boad  ;  Sebvitude. 

BOBBEBY.    fif«  Theft. 

BOMAN  LAW.    See  Law. 

BOSE-NOBLE,  246. 

BULE  of  CATO,  109  in  notis, 

BTJLE  OF  THE  BOAD, 

wagoners  must  make  way  for  each  other  in  time.  Vol.  II.,  326. 
he  who  has  not  yet  passed  half  of  the  road  and  journey,  must  make  way 
for  him  who  has,  327. 
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"where  the  road  is  too  narrow,  the  one  who  has  done  less  than  half  the 

journey  mnst  make  way,  or  go  back  to  where  the  road  is  broad 

enongh  for  the  other  to  pass,  ih. 
a  cart  most  make  way  for  a  wagon,  ih, 
an  empty  wagon  for  one  that  is  laden,  ih, 
a  common  wagon  mnst  make  make  way  for  a  carriage  with  four  or  more 

horses,  ih. 
the  damage  caused  by  non-obserrance  of  these  rules  must  be  borne  by 

him  who  caused  it,  ih. 


8ACBILEGE, 

definition  of.  Vol.  11.,  261. 

its  punishment,  ih, 

robbing  the  church  and  Tidating  grayes  are  not  sacrilege,  262,  note  (/). 

punishment  for  these  offences,  ih, 

SAFE  CONDUCT,  Vol.  II.,  353. 

RAT1AKTE8  and  FEES, 

prescription  in  case  of,  206. 

SALE, 

a  sale  of  the  ward's  property  must  be  publicly  made  by  the  guardian, 

136. 
definition  of  sale,  YoL  IL,  130  in  notis, 
requisites  of  every  contract  of  sale,  ih. 

distinction  between  fhep^fection  and  eontummation  of  the  contract,  ih, 
the  sale  is  complete  although  the  price  has  not  been  paid  or  delivery 

made,  130;  unless  a  mistake  was  made  in  the  thing  sold,  131;  as  if 

copper  be  sold  for  gold,  16. ;  or  in  the  price,  ih.  in  notis. 
a  mistake  in  the  accidental  quality  of  the  thing  will  not  render  the  sale 

ineffectual,  131. 
where  the  mistake  is  as  to  the  quantity,  the  sale  will  be  valid,  subject  to 

an  increase  or  reduction  of  the  price,  pro  rata  portione,  ih.  in  notia. 
the  profit  and  loss  of  the  thing  sold  are  for  account  of  the  purchaser ; 

although  no  delivery  has  yet  been  made,  131 ;  except  where  the  seller 

has,  after  demand,  failed  to  make  delivery,  in  which  case  he  takes  the 

risk  of  the  thing  on  himself,  ih, 
who  must  bear  the  loss  where  the  property  sold,  upon  the  going  out  of 

the  candle,  becomes  destroyed,  132  tn  nolis, 
if  the  sale  be  under  a  condition  which  has  not  yet  been  complied  with, 

the  risk  in  the  thing  sold  is  for  account  of  the  seller,  132. 
if  wine,  bought  at  one  place  to  be  delivered  in  another,  is  lost  in  transit, 

the  soUer  bears  the  loss,  ih, 
when  the  sale  of  things  which  can  be  measured,  counted,  or  weighed, 

is  iViisitloroJ  as;  complete,  ih. 
M\MM\  \('hom  in  such  cases  the  risk  falls,  ih.,  and  tn  notis. 
the  thiug  sold  does  not  become  the  property  of  the  purchaser  until  the 

price  bo  ^vaid,  133. 


INDEX.  743 

SALE — coniimied, 

the  yendoT  may  olaim  baok  the  things  sold  and  delivered,  where  the 
price  has  not  been  paid,  133  ;  even  where  the  property  has  pass  3d  in'o 
the  hands  of  third  parties,  ib,  in  notU, 

unless  the  things  were  sold  on  credit,  ih, ;  in  which  case  they  may  be 
lawfully  seized  and  sold  in  execution  of  a  judgment  against  the  pur- 
chaser, %b.  in  noti9» 

if  the  purchaser  on  credit  becomes  insolyent,  the  property  in  the  thing 
sold  is  in  his  estate,  ih. ;  unless  it  appear  that  he  contemplated  insol- 
vency, and  bought  to  defraud  or  deceive  the  vendor,  ib, 

the  question  whether  or  not  credit  was  given,  must  be  decided 
according  to  the  circumstances  of  each  case,  134. 

the  right  of  following  up  things  sold  for  cash  is  in  some  places  limited  by 
statute,  ib. 

of  the  sale  of  stolen  property  in  market  overt,  ib.  in  notis. 

the  owner  of  stolen  property  may  recover  it  back  even  from  a  bond  fide 
possessor,  without  returning  the  price  paid  for  it,  135  in  notis  ;  except 
where  the  stolen  property  has  been  bought  bond  fide  in  market  overt 
tb, ;  in  which  case  the  owner  must  repay  the  possessor  the  price  paid 
for  it,  ib. 

sale  of  stolen  property  at  an  auction,  Vol.  I.,  192,  and  Yol.  II.,  137  in 
notis, 

whether  and  when,  what  is  sold  upon  abatement  is  sold  for  cash  or  on 
credit?  13d. 

a  purchaser  demanding  the  thing  sold,  must  first  pay  the  vendor  the 
price,  137. 

so  the  vendor  demanding  the  price,  must  first  make  delivery  of  the 
thing,  ib. ;  but  they  can,  if  they  chose,  deposit  the  price  or  thing  with 
the  judge,  or  a  third  party,  ib. 

a  writing  is  not  essential  to  the  validity  of  a  contract  of  sale,  ib. ;  unless 
it  was  otherwise  agreed  upon,  ib. 

sale  and  alienation  of  immoveable  property  can  only  take  place  by  con- 
veyance before  the  local  magistrate,  and  upon  payment  of  the  for- 
tieth penny,  137-8. 

profit  or  loss  accruing  to  immoveable  property  before  conveyance,  is  for 
account  of  the  purchaser,  1 38. 

a  vendor  can  be  compelled  to  give  transfer,  and  a  purchaser  to  receive 
the  same,  ib. 

by  the  Statute  of  Leyden  a  vendor  or  purchaser  may  withdraw  from  a 
private  sale,  ib. 

of  the  persons  who  may  purchase  and  sell,  139. 

of  the  things  which  may  be  sold,  ib. 

the  purchaser  is  entitled  to  full  delivery  and  transfer,  141. 

it  is  not  enough  for  the  vendor  to  pay  the  purchaser  damages  caused  by 
non-delivery,  t&.,  142  in  notis;  unless  it  is  not  in  the  vendor's  power 
to  make  delivery,  141. 

the  vendor  is  also  bound  to  free  and  warrant  the  thing  sold,  142. 

of  the  sale  of  a  thing  voetstoots,  i.e.,  as  it  is  without  any  warranty,  t5., 
146. 

where  the  vendor,  having  sold  to  A.,  afterwards  sells  and  delivers  the 
thing  to  B.,  the  sale  can  be  rescinded  if  B.  knew  of  the  first  sale  to  A., 
ib.  in  notis. 
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in  such  case  the  first  purchaser  may  legally  claim  deliyery  up  of  the 

thing  to  him,  146. 
the  yendor,  haying  received  timely  notice,  will  be  obliged  to  contest  on 

behalf  of  the  purchaser  the  claim  set  up  to  the  property  by  a  third 

party,  143. 
if  no  timely  notice  be  given  to  the  vendor,  the  purchaser  will  have  no 

right  to  compensation,  t^. ;  except  where  the  claimant's  right  is  dear, 

and  the  vendor  had  no  right  to  the  thing  sold,  ib. 
a  purchaser  sometimes  takes  security  for  warranty,  ib. 
in  case  of  a  warranty  the  purchaser  of  a  thing,  to  be  delivered  free,  may 

proceed  against  the  vendor  where  the  thing  is  encumbered  to  a  third 

party,  although  no  steps  have  been  taken  against  the  purchaser,  tb,  in 

notis, 
of  the  case  where  the  vendor  is  unable  to  give  warranty  pro  evkiione,  or 

the  purchaser  fears  that  the  property  sold  may  prove  to  be  subject  to 

servitudes,  &c.,  144. 
of  a  latent  defect  in  the  thing  sold,  145. 
of  the  actio  redhibitoria  and  quanti  minoriSy  ib,  in  noiis, 
the  vendor  is  liable  for  a  latent  defect,  where  the  cause  of  it  existed 

anterior  to  the  sale,  146  in  notis ;  unless  he  has  bound  himself  for 

future  defects,  ib, 
the  actio  ad  interesse  lies  where  the  vendor  at  the  time  of  sale  knew  of 

the  defect,  ib. 
things  sold  by  weight,  number,  or  measure,  must  be  delivered  according 

to  the  exact  weight,  number,   &c.,  or  compensation  will  have  to  be 

made,  146. 
to  escax)e  liability  for  a  defect,  the  vendor  may  sell  the  property  as  it 

stands,  without  warranty,  ib. 
the  sale  of  a  slave  oa  she  stood  is  not  reducible  adione  redhibitoria  on 

account  of  mental  infirmity  of  the  slave,  of  which  the  vendor  was 

ignorant  at  the  time  of  sale,  ib.  in  notis, 
of  the  sale  of  land  in  a  heap,  without  measure^  as  it  is,  147. 
of  a  sale  of  land  in  extent  about,  dtc,  yH  in  a  heap,  without  measure^ 

ib. 

of  the  custom  in  such  cases  in  Bhineland  and  Delftland,  ib, 
in  case  of  a  patent  defect  the  rule  is  caveat  emptor,  148. 
of  defects  in  the  case  of  a  sale  of  horses,  ib. 
of  a  sale  of  a  slaughter-ox  found  to  be  unsound  or  diseased,  ib, 
of  retraction  in  case  of  sale.    See  Betracttjs. 

all  kinds  of  condition  not  contrary  to  law  may  exist  in  purchase  and  sale, 
*161 
of  the  condition  that  the  purchaser  shall  for  so  many  years  continue  as 

hirer  of  the  thing  sold,  ib. 
of  a  condition  that  the  sale  shall  be  valid,  except  where  within  a  certain 

time  another  makes  a  higher  offer,  i(. 
to  this  condition  are  tacitly  subject  sales  in  execution,  upon  the  going 

out  of  the  burning  wax  candle,  162.  • 

of  the  condition  that  if  within  a  certain  time  the  price  be  not  paid,  the 

sale  shall  be  void,  ib. 
upon  the  expiration  of  the  time  the  vendor  has  the  option  whether  he 

will  let  the  sale  go  through,  or  take  back  the  thing  as  unsold, 
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retaining  what  was  given  as  earnest,  or  whatever  may  have  been  paid 

thereon,  162. 
in  sach  case  the  purchaser  will  retain  the  profits  enjoyed  by  him,  ih, 
no  immoral  conditions  are  allowed  in  sales,  ib,  ;  hence  monopoly  is 

strictly  forbidden,  163. 
at  Leyden  a  person  may,  within  twenty-  four  hours,  recede  from  a  trans- 
action of  an  adventurous  or  wagering  kind,  ih, 
of  a  sale  for  more,  or  less,  than  half  the  yalue  of  the  thing,  or  enormii 

IcEsiOf  163-4,  and  in  notis. 
the  principle  of  enormis  Icesio  does  not  apply  to  public  sales  by  decree, 

164;    nor  does  it  extend  to  mercantile  dealings  depending  upon 

chance,  ib, 
in  many  parts  of  Holland  we  may  within  twenty-four  hours  recede  from 

bargains  made  in  taverns  and  drinking  bouts,  165. 
at  Leyden  a  person  may,  before  public  transfer,  recede  from  a  trans- 
action with  respect  to  immoveable  property,  ib, 
the  defence  of  frtiud,  or  drunkenness,  cannot  be  set  up  in  case  of  a 

public  sale,  ib. 
he  who  bid  less  at  an  auction  is  not  discharged  through  the  higher  bid 

of  another,  ib. 
it  is  oi>en  to  the  vendor  to  allow  the  purchase  to  the  highest  bidder,  or 

whomsoever  else  he  wishes,  166. 
in  case  of  a  dispute  between  two  or  more  bidders,  the  crier's  word  is 

believed,  ib. 
in  case  of  doubt  the  thing  is  again  put  up  to  auction  without  discharge 

of  the  former  bidders,  ib. 
See  Delivery. 

SALE  IN  EXECUTION.    See  Execution. 

SALUTAEY  CLAUSE 

in  a  summons  or  declaration.    See  Pleading. 

SALVAGE, 

in  case  of  property  wrecked  or  washed  on  shore,  167,  and  note  (j). 

SALVATIONS,  Vol.  H.,  453-690. 

SCHELLING,  P.  van, 
his  book  on  tithes,  233. 

SCHEPENDOM'S  EEGT,  428,  and  aee  Inheeitance. 

SCHEPENEN, 

their  authority  and  jurisdiction,  15-17. 

SOHEPENKENNIS,  Vol.  II.,  84  and  in  notis,  106  and  in  notis. 

SCHILDTAAL, 

a  village  tax,  17. 
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BEA, 

iho  sea  and  its  shore  are  common,  160. 

whatever  is  produced  and  cast  up  by  the  sea  becomes  lltt  prc^  a 

the  finder,  165. 
this  subsequently  regulated  by  Placaai,  ih.,  note  (n). 
stranded  goods  and  things  cast  adrift  and  washed  on  shore  remak  ta 

property  of  their  owner,  ib, 
although  a  different  rule  formerly  prevailed,  165-6,  and  note  (p). 

SEASHOBE, 

whether  the  (Government  has  the  right  of  seashore  as  against  faaapsi': 

169,  note  (r). 

8B0UBITY 

for  costs.    See  PLEADma. 

SEDUCTION.    See  Oabnal  Knowlbdob. 

SELF-DEFENCE, 

acting  or  killing  in  defence  of  life,  honour,  or  property  is  notpmish- 
able,  Vol.  II.,  251.    See  Homicide. 

6ENATUS  OONSULTUM  VELLEIANUM, 
when  passed,  Yol.  II.,  38  in  nciie. 

it  forbad  women  to  bind  themselves  for  others,  37,  38  in  n<4i». 
under  the  hen.  Sc.  Veil,  is  also  included  the  case  of  a  woman  binding  hff- 
self  as  principal  debtor  for  another,  or  taking  another's  debt  up-^ii 
herself  as  her  own,  37. 
she  may  renounce  this  benefit,  38. 
this  renunciation  must  appear  in  a  public  or  legal  document,  and  sfe 

must  be  well  informed  of  her  privilege,  t6.,  and  in  voiie,  and  Affcnd^i 

599  and  eeq.,  618-20. 
a  simple  renunciation  is  not  sufficient,  38. 
Groenewegen  thinks  renunciation  may  take  place  by  private  instrnmet, 

lb.,  and  appendix  599  and  seq. 
the  renunciation  of  the  ben.  Sc.  Veil,  does  not  include  the  ben.  atdh.  #*?« 

mulier,  39. 
when  a  woman  loses  the  ben.  8c.  Veil.,  i6.,  note  («*),  and  Jppendix,  S^- 
the  ben.  Sc.  Veil,  may  be  claimed  although  it  has  not  been  pleaded,^ »» 

notis. 
if  a  woman  has  not  pleaded  the  Sc.  Veil.,  she  will  ha ve  judgment  pro- 
nounced against  her.  Appendix,  621  ;  but  after  judgment  sAiemAf^ 

claim  the  hen.  Sc,  Veil,  against  execution  of  the  judgment,  ii< 
the  hen.  Sc.  Veil,  extends  also  to  suretyship  on  a  promissoiy  note,  ^  ^* 

7WtiSf  and  Appendix,  599,  613. 
whether  a  woman  signing  a  promissory  note  for  the  benefit  of  b« 

husband,  as  for  value  received,  forfeits  the  ben.  Sc.  Fetf.,  Af^^^- 

620-21, 
a  husband,  or  agent  under  a  general  power  from  a  woman,  lis^^ 

implied  authority  to  renounce  the  hen.  Sc.  VeU.y  so  as  to  bind  her  ^J 

such  renunciation,  38  in  notis. 
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in  what  oases  a  woman  cannot  set  up  the  Sc,  Veil,  or  auth,  8%  qua  muHtr^ 

Appendix y  621. 
see  farther  auth,  si  qua  mulier  and  the  decisions  in  the  Appendix, 

SENECTUTES, 

who  are,  82  ;  their  privileges,  ih, 

SENTENCE.    See  Judgmeot. 

SEPARATIO  BONOEUM 

may  be  obtained  by  wife,  43. 

SEPARATION, 

from  bed  and  board  defined,  120. 
its  effect,  ih, 

SEQUESTRATION,  Vol.  II.,  81. 

how  it  differs  from  deposit  and  arrest  or  aJttachmenty  ih,,  and  note  (d). 

SERVANTS 

have  a  preference  for  arrear  wages,  Vol.  II.,  113.  See  Master  akd 
SEEVAirr. 

SERVICE.    See  QjTXTioir. 

SERVILE  PERSONS, 

origin  and  condition  of,  67-8. 

SERVITUDE, 

definition  of  servitude,  279,  303. 

servitudes  are  acquired  by  stipulation  and  tradition,  280,  and  in  various 
other  ways,  307. 

a  servitude  over  a  thing  held  in  common  must  be  constituted  with  con- 
sent of  all  the  co-owners,  280 ;  nor  can  it  be  renounced  without  con- 
sent of  all  co-owners,  ih,  in  notis. 

a  servitude  is  considered  as  immoveable  property,  280. 

tradition  of  a  servitude  cannot  be  made  to  the  detriment  of  third  parties, 
unless  there  has  been  a  transfer  coram  lege  loci,  ih, 

the  promise  of  a  servitude  only  binds  the  promissor,  and  not  also  the 
property  or  its  creditors,  ih, 

servitudes  are  acquired  also  by  possession  and  prescription,  281 ;  except 
where  the  servitude  has  been  exercised  precario,  282  in  notis, 

a  bmlding  or  structure  which  has  continued  a  year  and  a  day,  cannot 
be  pulled  down,  282. 

persons  injured  in  such  a  case  are  entitled  to  reasonable  compensation,  ih* 
possession  of  a  servitude  must  be  nee  vt,  nee  dam,  nee  precario,  ih, 

permission  given  to  a  neighbour  may  at  any  time  be  withdrawn,  ih, ; 
except  where  something  has  been  permitted  which  cannot  be  removed 
without  injury  and  damage,  for  then  the  permission  implies  a  tradi- 
tion, 283. 
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no  one  can  be  under  a  seiTitude  to  his  own  property,  t&.,  and  300, 

a  person  acquiriog  two  adjoining  honees,  the  serritude  will  be  merged, 

ih. 
if  the  houses  are  subsequently  sold  separately  without  more,  the  serri- 
tude will  revive,  ih,,  300. 
Vcet  is  of  a  different  opinion,  283  in  notia, 
.  the  opinion  of  Yan  Leeuwen  is  the  more  correct  according  to  Dutch. 

law,  ih, 
the  doctrine  of  Yan  Leeuwen,  however,  must  not  be  extended  to  servi- 
tudes created  during  the  period  of  merger  by  the  owner  for  his  own 

convenience,  284  in  notis, 
the  words  **  as  they  stand  luili  and  constructed,  and  have  leen  used  and 

occupied  **  do  not  convey  a  servitude,  284. 
servitudes  are  divided  into  urhan  and  rural,  ih,,  et  in  notis,  304-5, 
ground  of  the  distinction  between  them,  ih, 
how  urhan  and  rural  servitudes  differ  from  each  other,  285. 
what  are  urban  servitudes,  286. 
Servitusonerisferendi,  286-7. 
building  on  a  common  wall  is  not  allowed,  except  upon  the  half  of  it, 

if  the  wall  be  able  to  beer  the  weight,  287. 
building  on  a  common  wall,  without  consent  of  the  co-owner,  renders 

the  structure  common  property,  ih, 
in  the  servitude  oneris  ferendi  the  owner  of  the  servient  tenement  is 

bound  to  keep  the  wall  in  repair,  ih, 
this  is  but  an  apparent  exception  to  the  general  rule  that  the  servient 

owner's  duties  are  purely  negative  and  passive,  ih,  in  notis,  and  307 

et  seq, 
during  repair  of  the  waU,  the  owner  of  the  res  dominans  must  keep  the 

building  itself  in  repair,  287. 
of  inserting  a  beam  pr  holdfast,  289. 
he  who  possesses  this  servitude  may  also  build  upon  the  beam,  ih, ;  but 

cannot  insert  any  further  beams,  although  he  may  renew  the  old 

ones,  but  in  the  same  manner,  ih, 
where  the  insertion  of  a  beam  has  been  allowed  by  a  neighbour  it  cannot 

be  renewed,  ih, 
aervitus  projiciendi,  or  of  projecting  something  over  the  land  of  another, 

ih,,  et  in  notis, 
aervitus  protegendi,  or  the  right  of  projecting  one's  roof,  or  the  eaves  of 

a  house,  over  the  land  of  another,  ih, 
dropright  and  the  right  of  receiving  the  drip  in  case  of  rain-water,  289- 

90. 
water  falling  on  my  roof  or  land  is  mine,  290 
of  a  watercourse  and  gutter.    See  Watercoukse  ;  Watee. 
servitude  against  building  higher,  291. 

by  common  law  a  person  may  build  as  high  as  he  pleases  to  the  detri- 
ment of  others,  ih, 
the  right  to  free  light  includes  the  servitude  of  not  darkening  the 

light,  ih, 
servitu^  prospectus,  ih, 

servitude  of  having  a  window  ovc?  looking,  or  opening  upon,  another's 
land,  ih. 
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seryitudes  which  forbid  or  preyent  anyone  from  doing  something  on  his 

own  property,  cannot  be  acquired  by  a  bare  sufferance  or  prescription 

through  mere  possession,  ih. 
decision  of  the  Court  of  Holland  on  this  point,  292. 
rural  servitudes,  293. 
oi  A  footpath,  294. 
oi  A  road  for  driving,  ih. 
of  a  driftway,  ih,,  et  in  notis. 
of  a  road  or  pasmge,  ih, 
these  seryitudes  must  be  exercised  properly  without  damage  to  the  res 

serviens,  ih. 
the  owner  of  the  res  dominans  haying  once  chosen  a  certain  direction 

cannot  change  it;  but  the  owner  of  the  res  serviens  may,  ih, 
of  a  way  of  necessity,  295. 
he  who  has  to  allow  this  seryitude,  is  not  prevented  from  enclosing  his 

land  by  a  gate,  &o.,  if  only  he  afford  a  way  of  necessity,  ih, 
a  person,  haying  conyenient  access  to  the  high  road  by  water,  cannot 

claim  it  by  land  as  well,  296-7. 
the  width  of  a  road  is  by  law  8  feet  where  straight,  and  16  feet  where  it 

turns,  296. 
as  regards  other  seryitudes  the  width,  if  not  agreed  upon,  is  left  to  the 

discretion  of  an  arbiter,  ih, 
width  of  a  footpath,  297. 
of  a  way  or  drift,  ih, 
on  a  division  of  land  the  back  portion  has  right  of  access  over  the  front 

portion,  ih. ;  unless  the  back  portion  has  another  outlet  by  water,  ih. 
if  a  piece  of  land  be  divided  into  several  portions,  each  acquires  a  right 

of  outlet  or  access  to  the  public  road,  ih. 
servitude  of  approach  to  water,  ih, 
it  may  sometimes  be  an  urban  servitude,  ih. 
wells  are  frequently  hold  in  common,  ih. 
the  expense  of  repairing  such  wells  must  be  borne  by  all  in  proportion, 

ih.  in  notis. 
seryitude  of  driving  cattle  to  water  over  ano thorns  land,  298. 
of  discharging  water  on  to  the  land  of  another,  ih. 
of  water-leading,  ih,,  et  in  notis. 
definition  of,  given  by  Qrotius,  ih. 
a  servitude  must  be  interpreted  strictly,  and  cannot  be  presumed,  298 

in  notis,  302  in  notis. 
of  passage  by  water,  298. 
if  this  becomes  narrower  or  shallower  it  may  be  widened  or  deepened  at 

common  expense  of  those  who  use  it,  ih. 
the  owner  of  the  res  serviens  must  in  such  case  allow  the  mud  to  be 

deposited  on  his  laud,  ih, 
servitude  of  not  planting  trees,  299. 
at  common  law  every  one  may  plant  trees  at  pleasure,  ih. 
if  they  overhang  a  neighbour's  land,  he  may  cut  them  down,  ih, 
garden  fences  must  not  be  higher  than  six  or  seven  feet,  ih, 
servitudes  are  lost : 

(1.)  by  confusion,  300. 

(2.)  by  surrender  and  renunciation,  ih. 
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servitudes  are  lost — continued. 

(3.)  by  permitting  something  contrary  to  the  servitade,  tb, ;  he, 
who  permits  his  neighbour  to  proceed  with  and  complete  a 
work  which  he  could  prevent,  is  only  entitled  to  compensa- 
tion, and  not  also  to  have  the  work  removed,  301. 
(4.)  servitudes  are  lost  by  non-user  for  the  third  of  a  century,  ib, ; 
this  only  applies  to  servitudes  which  admit  of  a  certain  and 
continuous  user,  ib, 
(5.)  by  determination  of  the  right  of  him  who  granted  the  servi- 
tude, ib. 
(6.)  through  destruction  of  the  res  serviens^  ib. ;   the  destmction 
must,  however,  be  total,  ib. 
if  a  house  entitled  to  jua  etillicidii  on  my  gi-ound  is  destroyed,  and  a 
new  house  is  afterwards  built  on  the  same  spot,  the  new  house  will 
have  the  same  jus  stilliddiiy  ib, 
opinion  of  Paulus  on  the  subject,  302  in  notis. 

the  same  rule  applies  where  land,  subject  to  a  right  of  way,  is  inundated, 

and  becomes  dry  again  within  the  third  of  a  century,  ib.  ;  or  a  well, 

subject  to  jus  aquaehaustuSy  becomes  diy,  and  afterwards  the  water 

commences  to  flow  into  it  again,  ib. 

the  actions  with  respect  to  servitudes  are  actio  confessoria,  and  (utio 

negatoria,  ib.  in  notis. 
the  term  servitude  denotes  both  the  right  and  its  corresponding  duty, 

which  is  always  a  negative  one,  303. 
how  it  differs  from  dominium^  ordinary  rights  ofjpropertyt  and  limitatumes 

dominii  legitimaey  ib. 
jurisprudential  divisions  of  servitudes,  i^. 
of  personal  and  real  servitudes,  and  the  distinction  between  them,  ib., 

and  304. 
this  division  does  not  correspond  with  that  of  easements  into  appurteu" 

ant  and  I'fi.  groasy  ib. 
Austin  holds  there  are  no  personal  servitudes  in  Boman  law,  ib. 
this  opinion  shown  to  be  enx)ncou8,  ib. 

rural  and  urban  servitudes,  and  the  distinction  between  them,  304-6. 
servitus  solaria  and  super ficiariay  306. 
affirmative  and  negative  servitudes,  t(. 
continuous  and  discontinuous  servitudes,  ib. 
apparent  and  non-apparent  servitudes,  ib.y  307. 
qualified  and  non- qualified  servitudes,  ib. 
repair  of  servitudes  devolves  upon  the  owner  of  the  res  dominans, 

308. 
the  servitude  oneris  ferendi  is  but  an  apparent  exception  to  this  rule,  ib. 

and  309. 
complete  list  of  servitudes  as  mentioned  in  Homan  law,  310. 

SET-OFF, 

a  debtor  may  set-off  whatever  the  creditor  owes  him  of  the  same  quality 

and  value,  Vol.  II.,  329 ;  this  set-off  reduces  the  debt,  and  i^uces 

and  stops  the  interest,  ib. 
set-off  or  compensation  is  either  simple  or  conditional,  ib.,  note  (c). 
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if  any  one  has  omitted  to  plead  compensation,  he  should  sue  for  pay- 
ment, unless  the  omission  be  judicial,  in  which  case  compensation 
may  still  be  made  in  execution  or  on  appeal,  ib. 

whether  compensation  involyes  an  admission  of  the  claim  ?  tb, 

compensation  of  a  ceded  debt  may  be  pleaded,  330  in  notis. 

in  what  cases  compensation  ceases,  ib, 

compensation  may  take  place  of  claims  that  are  partly  illiquid,  ib.  See 
aleo  Eeoontention. 

SGELTE,  SGELTEBAN,  17. 

SHERIFF, 

office  of,  15,  16,  17. 
meaning  of  the  word,  ib, 

the  sheriff  prefers  an  accusation  in  common  cases,  Vol.  II.,  356. 
he  summons  the  Court  together,  357. 
meaning  and  derivation  of  the  term  sTieriff,  ib. 
how  the  sheriff  in  former  times  assembled  the  Court  together,  359. 
the  sheriff,  sitting  in  or  going  to  Court,  has  a  long  tapering  rod  in  his 
hand,  366.    See  further  under  Ushers. 

SHIP, 

the  ship  and  cargo  are  bound  to  the  master  and  his  shipmates  for  freight 

and  other  charges,  Vol.  II.,  98. 
the  ship  of  the  master  is  bound  to  the  merchant  for  goods  sold  by  the 

master,  ib, 
if  the  freighterer,  the  vessel  being  loaded,  detains  the  same  while  it 

might  haTO  completed  the  voyage,  the  skipper  may  claim  discharge  of 

his  cargo  and  payment  of  freight,  180.    See  AssxTBiircE ;  Aye&aoe  ; 

BOTTOMBY. 

SHIPMASTEE, 

the  shipmaster  may  not  sell  the  ship  without  consent  of  the  owners, 
but  raise  bottomry  thereon.  Vol.  II.,  23  in  notia;  or  sell  portion  of 
the  cargo,  or  pledge  or  sell  the  rigging,  ib. 

owners  are  liable  for  shipmaster's  delay  and  negligence,  ib. 

a  shipmaster  is  liable  for  property  brought  into  his  ship,  25 ;  and  for 
the  acts  of  his  servants,  ib. ;  and  for  the  acts  of  the  passengers  with 
respect  to  property  brought  on  board  the  ship,  ib.,  and  tn  notis, 

regulations  exist  in  many  places  with  respect  to  loss  or  damage  to  pro- 
perty received  in  market  boats,  25.    See  also  under  Tobt. 

SHIPOWNER, 

a  shipowner  is  liable  on  contracts  made  by  the  shipmaster,  unless  his 

authority  is  repudiated,  Yol.  II.,  22. 
several  shipowners  or  partners  in  a  ship  are  not  responsible  beyond  the 

value  of  the  ship  and  cargo,  and  each  one  to  the  extent  of  his  share 

in  the  venture,  22-3. 
each  owner  may  give  up  his  share  in  satisfaction,  23,  et  in  notis. 
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shipowners  are  liable  eacli  in  solidum  in  matters  in  respect  of  which 
they  have  appointed  the  shipmaster ;  but  for  acts  of  the  master,  qua 
talis,  each  may  escape  farther  liability  by  giving  up  his  share  in  the 
joint  ownership,  24  in  notis. 

SHIPWBECK, 

they  who  cause  shipwreck  are  liable  to  the  same  punishment  as  incen- 
diaries, Vol.  n.,  320,  note  {h).    See  also  under  Sea. 

SILENCE, 

decree  of  perpetual  silence,  when  granted,  Vol.  11. ,  429. 

on  a  citation  to  institute  action,  or  be  barred  by  perpetual  silence,  it 

must  be  shown  that  the  defendant  publicly  pretended  to  have  a  right 

of  action,  430  in  notis. 
how  to  frame  the  prayer  and  conclusion  in  an  action  for  perpetual 

silence,  471. 

SIMONY,  Vol.  n.,  264  in  notis. 

SINNING,  VoL  n.,  149  in  notis. 

SISTEBS  AND  BROTHEES, 

passed  oyer  in  a  will  in  fayour  of  infamous  persons,  may  sot  the  inherit- 
ance aside,  348* 

SISTEELINGS, 
who  are,  441. 

SLANDEE, 

prescription  In  case  of,  201.    See  further  under  Defaiiatiok. 

SLAVEEY, 

unknown  in  the  Netherlands,  39. 

slayes  entering  the  Netherlands,  immediately  become  free,  %b. 

SMUGGLING, 

smuggled  goods  may  be  confiscated,  170  in  notis. 
smuggling,  how  punished,  VoL  11. ,  675,  578. 

SOOIETAS.    See  Community;   Partnership;   Socibtas  Leokina,  Vol. 
II.,  182  in  notisy  183,  et  in  notis,  195. 

SOCI^Tlfe  DE  COMMANDITlfe,  Vol.  n.,  183  in  notis. 

SODOMY, 

definition  and  punishment  of,  Vol.  11.,  309-10. 

SOLDIEES 

are  subject  to  the  military  court.  Vol.  II.,  392. 

this  must  be  understood  of  matters  concerning  active  operations  and 
war,  ih, ;  in  other  matters  they  are  subject  to  the  Court  of  Holland,  ib. 
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SOLUTION  and  SUPEESOLUTION,  Vol.  H.,  591. 

SOMMATION,  Vol.  H.,  534,  541. 

SON, 

a  son,  who  has  by  labour  and  skill  enriohed  his  father's  estate,  is  by 

some  considered  entitled  to  something  more  than  the  other  children 

out  of  such  estate,  193. 
a  son,  who  is  a  minor,  will  be  liable  for  money  lent  him,  where  he  carries 

on  business  on  his  own  account,  or  is  permitted  by  his  parent  to  be 

his  own  master.  Vol.  II.,  26. 
a  son  is  not  liable  for  the  debt  of  his  father,  372. 

SOBCEBEBS 

are  liable  to  punishment,  VoL  11.,  260,  272,  274. 

SOVEBEIGN, 

the  Sovereign  cannot  dispense  with  the  existing  laws,  34,  note  (a). 

the  Soyereign  may  grant  pardon  and  other  favours,  34. 

rescripts  and   other  privileges,  granted  contrary  to  the  law,  or  the 

interests  of  the  State,  may  be  set  aside  by  the  judge,  i5. 
the  Crown  or  Sovereign,  cannot  derogate  from  its  own  privilegitvm  or 

grant.  Vol.  n.,  346  in  notis. 

SOVEBEIGN  POWEB, 

the  bare  will  and  pleasure  of  the  Sovereign  power  in  a  State  are  law, 
provided  the  Sovereign  power,  intended  its  will  to  be  observed  as 
law,  33. 

SPADESTEKCNG,  165,  note  (m). 

SPEOIPIO  PEBFOBMANOE, 

of  a  contract  or  promise  to  do  something,  or  cause  it  to  be  done,  may  be 

demanded.  Vol.  II.,  27,  and  141-2  in  notia. 
specific  performance  may  be  decreed  of  a  promise  ad  dandum,  but  as 

regards  a  promise  ad  faciendum  the  promissor  can  be  relieved  from 

the  specific  act  by  making  compensation,  33,  note  (c). 
specific  performance  of  a  contract  may  be  enforced,  provided  performance 

be  in  the  party's  power,  118-9. 

SPEELKINDEBEN,  47. 

are  not  considered  to  be  infamous,  348.    See  Chudben. 

SPENDTHBIFTS.    See  Peodigal. 

they  are  treated  as  minors  in  law,  84. 
cannot  alienate  property,  193. 

SPOLIATION, 

of  the  condufiion  in  matter  of  spoliation.  Vol.  11.,  468. 

STAALGBONDEN,  Vol.  U.,  147. 

VOL.  II.  3  0 
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STADHOLDEB, 

William  Prince  of  Orange  made  stadholder,  13. 
dignity  of  this  ofiGlce,  14. 

STATE, 

right  of  preference  of  the  State  oyer  property  of  its  debtois.     See 

MORTGAaS. 

STATES  OP  HOLLAND, 

declaration  of  war  by,  against  the  Duke  of  Alya,  10. 
constitution  of,  12. 
patronage  of,  21. 

their  submission  to  the  jurisdiction  of  the  Court,  12,  note  {h). 
commissioned  council  of  the  States  of  Holland  and  West  Fiieslandy  12 , 
duties  of  this  council,  13. 

resolution  of  the  States  of  Holland  against  malevolent  and  suspectod 
persons,  16. 

STATES  GENEEAL,  11. 
farther  powers  of^  20. 

STATUS, 

is  regulated  by  the  law  of  the  party's  domicile,  51,  note  (t). 

STATUTES, 

their  operation  and  extent,  28,  note  {h), 

interpretation  of,  31,  note  (Q. 

statutes  which  treat  of  succession  ah  intestato  are  reoZ,  428. 

STEDEHOUDEES, 
described,  13-14. 

STEEK^ 

a  village  tax,  17. 

STELLIONATUS  CEIMEN,  Vol.  H.,  268,  320,  note  (g). 

STBANGEES, 
who  are,  46. 
stranger  or  vremdeling  defined,  69,  note  (a). 

STEEET  GUAEDIAN  or  STEAAT-YOOGD,  42. 

STOLEN  PROPEETY.    See  Pkojeety. 

SUBSTITUTION, 

in  the  case  of  an  inheritance,  372,  and  see  Will. 

the  substituted  heir  is  heir  with  as  full  right  as  the  heir  originally 

instituted,  ih, 
substituted  heirs  have  the  same  share  in  the  substitution  that  the 

original  heirs  had  in  the  institution,  373. 
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in  the  absence  of  a  contrary  intention,  a  condition,  &c.,  expressed  in  the 

institution  also  applies  to  the  substitution,  ih, 
pupillary  substitution  not  adopted  in  Boman-Dutch  Law,  874. 
when  substitution  ceases,  ib. 
the  right  of  substitution  is  not  transmitted  to  heirs,  %b. 

STJCOESSION, 

ex  testamento.    See  Heib;  IimEEiTAKCE;  Will. 
dbinteetato.    See  Heib;  Inhebttance. 

SUICIDE, 

when  punishable  and  when  not.  Vol.  II.,  278-81. 

opinion  of  Yan  der  Linden  as  to  suicide,  280  in  notie, 

whether  he,  who  has  endeavoured  to  commifc  suicide  but  fiedled  in  the 

attempt,  is  liable  to  punishment  ?  ib. 
he   who   kills   another   upon   his   request   or  command  is  liable  to 

punishment,  tb. 
of  the  law  of  England  on  these  points,  ib. 

SUMMONS, 

the  document,  on  which  provision  is  prayed,  must  be  annexed  to  the 
summons,  Vol.  II.,  361  in  nolis.    See  further  Citation;  Fleadinq. 

SUPREME  COUET, 

its  jurisdiction  in  certain  matters  in  the  first  instancOi  Vol.  11.,  430-1. 

SUECHEANCE  van  BETALING, 

this  benefit  is  still  allowed  to  merchants  by  the  present  Dutch  Code, 
Vol.  n.,  341  in  notie.    See  Besfite. 

SUEETfi  DES  COEPS,  Vol.  n.,  339,  and  note  (5). 

SUEETYSHIP, 

sureties  to  obligations  entered  into  by  a  woman  without  consent  of  her 

husband,  are  not  bound  thereby,  194. 
where  several  persons  have  bound  themselves  as  principals,  each  need 

only  pay  his  share.  Vol.  II.,  36;  except  where  each  one  has  bound 

himself  specially  for  all  the  rest,  or  has  announced  the  ben,  divisionis. 
if  one  has  bound  himself  for  the  default,  and  another  for  the  fraud,  of 

the  principal,  the  words  one  for  ally  or  each  separately  for  the  whole, 

do  not  show  that  they  have  renounced  the  ben,  divisionisy  ib.  in  notie. 
correi  debendi  can  sue  without  any  cession  of  action,  in  order  to  recover 

from  their  co-debtors  ;  but  this  is  not  permitted  to  sureties,  ib, 
whether  a  creditor  of  several  principal  and  joint  debtors,  by  suing  one 

of  them  for  his  share,  has  thereby  split  the  debt  P  ib. 
if  the  other  joint  principal  debtors  are  evidently  unable,  or  absent  from 

the  country,  a  joint  debtor  cannot  escape  with  his  share,  37. 
this  must  be  understood  of  debtors  who  have  bound  themselves  one  for 

all ;  but  not  also  of  those  who  have  merely  bound  themselves  jointly 

for  the  same  thing,  ib. 

8  0  2 
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if  a  person  has  become  surety  just  as  a  principal  debtor,  and  with 

renunciation  of  the  hen,  ordinis  et  excttasionis,  he  may  be  sued  before 

the  principal  debtor,  ih, ;  but  he  may,  if  execution  is  taken  out  against 

him,  point  out  the  property,  if  any,  of  the  principal  debtor,  ib.^  43. 
at  Amsterdam  a  surety  is  not  conyenible  for  a  debt,  for  which  hypothec 

has  been  constituted,  than  after  previous  execution  of  such  hypothec, 

37  in  notis, 
definition  of  suretyship,  37. 

who  may  bind  themselves  as  sureties,  ih,,  and  39,  note  (e). 
women  are  forbidden  by  the  5c.  VdL  from  becoming  sureties,  «&. 
under  this  benefit  is  also  included  the  case  where  a  woman  binds  herself 

as  principal  debtor  for  another,  or  takes  another's  debt  upon  herself 

as  her  own,  ih, 
she  may  renounce  this  benefit,  38. 
nor  is  she  liable  for  money  lent  to  her  husband,  unless  she  has  renounced 

the  hen,  auth,  si  qua  mulier,  ih.     See  further  Senatus  Oonstjltux 

Velleianttm,  and  AuTHEirr.  si  qua  mttleeb, 
sureties  may  be  added  in  any  kind  of  obligation,  except  in  the  case  of 

crime,  Vol.  II.,  39. 
sureties  may  be  added  for  the  obligation  of  a  minor  or  woman,  tb. 
it  is  sufficient  that  they  are  actually  bound  for  the  debt,  ih, 
but  for  a  debt,  which  cannot  be  enforced,  a  surety  is  not  bound,  ib. 
a  surety  cannot  be  bound  to  a  greater  extent,  or  in  a  manner  different 

&om  the  principal,  ih.,  40  in  notis, 
a  person  asked  to  become  surety  for  money,  and  answering  for  wheat,  is 

not  bound,  39. 
where  a  person  becomes  surety  for  twenty  and  the  principal  debt  only 

amounts  to  ten,  he  will  be  liable,  40 ;  in  such  case  the  creditor  may 

advance  the  debtor  another  ten  under  the  same  security,  ih, 
sureties  may  be  bound  under  a  certain  condition,  or  from  or  to  a  certaia 

time,  ih,  in  notis* 
suretyship  must   be   entered  into  in   earnest  and  with  full   know- 
ledge, ih, 
words  encouraging  the  confidence  of  the  creditor  are  not  sufficient,  ib. 
custom  at  Antwerp  on  this  point,  ih, 
no  one  may  become  surety  for  another  accused  of  a  crime  subject  to 

corporal  punishment,  41. 
privileges  granted  to  certain  places  in  this  respect,  tb, 
at  the  Cape  of  Good  Hope  bail  is  allowed,  even  in  capital  cases ;  secus  in 

the  Transvaal,  ih,  in  notis, 
an  accused  giving  bail  is  released  from  prison,  42. 
of  the  privileges  enjoyed  by  sureties,  ih, 

1st,  the  principal  must  first  be  excussed,  ih, ;  a  surety  with  renun- 
ciation of  benefits  may,  if  condemned,  point  out  the  property 
of  the  principal  debtor,  if  any,  534. 
2nd,  a  co-surety  has  the  right  of  division  and  escaping  with  his 

share,  42. 
3rd,  all  exceptions  and  defences,  which  the  principal  debtor  could 
set  up  are  available  to  the  surety,  ih, ;  except  in  case  of  defence 
concerning  his  person  alone,  ih.;  the  rule  as  to  setting  up  the 
same  defences  and  exceptions  does  not  always  apply,  ib. 
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of  the  priyileges  enjoyed  by  sureties — conitnued, 

4th,  where  hypothec  or  pledge  has  been  given  for  the  debt,  the 
thing  pledged  mnst  first  be  excussed,  i5.,  and  37  in  notis ;  eyen 
where  the  thing  pledged  has  passed  into  the  hands  of  a  third 
party,  43. 
dth,  a  surety,  paying,  may  demand  from  the  creditor  cession  of 
right  and  action,  which  the  latter  has  against  the  principal  or 
co-snretieB,  ih. 
the  benefit  of  ezcussion,  and  of  division  ceases — 

Ist,  where  the  debtor  or  co-surety  is  absent  from  the  country  or  is 

unable,  43. 
2nd,  if  anyone  has  become  surety  for,  or  together  with,  a  person 
that  cannot  be  bound,  e,g»  a  woman  or  minor,  ib. ;  but  Decker 
points  out  that  in  such  case  the  surety  is  not  liable,  ib,,  note  (Q. 
3rd,  where  these  benefits  have  been  specially  and  earnestly  re- 
nounced, ih, 
whether  the  release  of  the  principal  also  releases  the  surety,  44  in 

notis. 

sureties  who  bind  themselves  as  joint  principal  debtors,  each  for  the 

whole,  are  considered  to  have  renounced  tiiese  leneficia,  44 ;  so  he, 

who  denies  that  he  is  surety,  or  neglects  to  avail  himself  of  the  benefit, 

loses  it,  ib. 

a  creditor  suing  the  principal  alone  does  not  thereby  release  the  surety,  45. 

whether  this  also  obtains  after  excussion  of  the  principal,  if  the  surety 

has  renounced  the  ben.  ord.  excuseionia,  ib.,  note  (m). 
a  surety  to  indemnify  another  for  loss  through  the  inability  of  the 
debtor,  or  depreciation  in  the  value  of  the  thing,  is  only  bound  to 
make  up  the  deficiency,  after  the  debtor,  or  the  thing  pledged,  has 
first  been  discussed,  45. 
whether  a  guarantor,  paying  when  he  is  not  obliged  to,  can  have  recourse 

against  his  principal,  ib.,  note  (n). 
the  renimciation  of  benefits  must  be  made  specially  by  name,  for  a  mere 

general  renunciation  is  not  sufficient,  ib. 
the  party  renoimcing  must  be  aware  of  the  benefit  in  his  favour,  ib. 
Van  der  Keessel  deems  a  mere  general  renunciation  sufficient,  ib,  in 

notia* 
a  surety,  having  paid  for  the  principal,  may  claim  back  from  him  what 
he  has  paid,  together  with  costs  and'  damage,  if  any,  46 ;  although  the 
right  to  do  so  has  not  been  ceded^to  him  by  the  creditor,  ib. 
but  to  proceed  against  his  co-sureties  he  must  first  obtain  cession  of  the 

creditor's  right  against  them,' ib. 
a  mere  handing  over  of  the  surety  bond  is  no  cession,  ib. 
the  cession  by  the  creditor  must  be  made  expressly,  ib. 
this  is  to  be  understood  as  against  the  co-surety  only  of  the  debt  and 

not  also  the  costs,  ib. ;  except  costs  subsequent  to  the  cession,  ib, 
no  cession  is  necessary  where  the  one  has  promised  the  other  to  release 

him  from  the  suretyship,  ib. 
opinion  of  Qrotius  and  others  that  cession  of  the  right  of  action  by  the 

creditor  must  take  place  before  payment  by  the  surety,  ib. 
the  better  opinion  is  that  cession  may  be  made  even  after  payment, 
47,  and  in  notis. 
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where,  howeyer,  the  snrety  has  paid  in  name  of  the  debtor  he  must 

demand  cession  of  action  on  payment,  ih,  in  notts. 
Van  der  Keesael  is  of  this  same  opinion,  48  in  notis, 
how  suretyship  ends,  48. 
suretyship  is  otherwise  continuous,  and  is  transmitted  to  the  heirs  of  the 

snrety  until  thirty  years,  tb. 
the  heirs  of  a  surety  are  only  liable  each  for  his  share,  ib, 
a  creditor  is  not  bound  to  release  a  surety,  although  a  better  sfurety  be 

offered  him,  ib. 
when  a  surety  is  released  before,  or  without,  payment  of  the  debt,  tb, 
1st,  where  the  creditor  prolongs  the  day  of  payment  from  time  to 
time,  the  surety  may  demand  that  the  creditor  call  in  the  debt, 
or  release  him,  ib.,  and  49. 
2nd,  where  the  debtor  squanders   and  wastes  his   property,    or 
becomes  reduced,  the  surety  may  compel  him  to  pay  the  debt,  or 
claim  his  discharge,  ib. 
drd,  a  surety  for  a  debt  to  be  paid  on  a  given  day,  may,  if  the 
time  has  expired,  claim  his  discharge,  49. 
where  a  person  has  bound  himself  as  surety  for  a  sum  to  be  paid 
within  a  given  time,  no   extension   can   without  his   consent   or 
knowledge  be  given  to-the  debtor,  ib. 
a  surety  is  released,  where,  having  beoome  surety  for  a  judgment  in  the 
firat   instance,    the   case   is   further   proceeded   with»   by    way  of 
compromise  or  an  appeal,  ib.  in  notis.    See  also  Besfite. 

SUBQEON, 

liability  of  surgeons  in  case  of  negligence.    See  Tost. 

SURVIVING 

fitther  or  mother,  charged  with  the  maintenance  of  children,  happening 
to  die,  several  towns  have  special  statutes  Tnaking  provision  in  such 
case,  94  et  seq. 

SWANS, 

catching  and  killing  of  swans  prohibited,  160. 

SWEAEING  and  GUBSING 
are  punishable,  Vol.  n.,  261. 


TALLIES, 

may  be  used  as  proof.    See  Eyidence. 

TAXES, 

of  those  taxes  which  have  a  right  of  preference.  Vol.  11.,  94. 
taxes  on  houses  and  lands,  94-5. 

of  the  procedure  in  recovery  of  public  revenue  and  taxes,  575  et  seq. 
taxes  of  land,  579. 

TENDEB.    See  Deposit. 
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TESTAMENT.    See  Wnx. 

TEST  AMENTA  PEINCIPI  OBLATA, 

were  formerly  not  unknown  in  Holland,  320  in  notia, 

TESTAMENTAEY  GUAEDIANS, 

may  be  appointed  by  tbe  mother  as  well  as  by  the  fieither,  126. 
such  guardians  may,  for  good  reasons,  be  passed  oyer,   or   another 
guardian  appointed  to  act  with  them^  ih, 

THEFT, 

theft  of  public  money.  Vol.  II.,  262. 

by  whom  committed,  ih, 

punishment  for  this  offence,  ib. 

definition  of  theft,  313. 

furtum  uBUB  is  not  an  indictable  offence  at  the  Cape  of  Good  Hope, 

314  in  natie, 
whether  this  is  in  accordance  with  the  true  principles  of  Boman-Dutch 

Law?  ih. 
thefb  is  a  continuous  crime,  ih, 
whether  and  when  stealing  through  necessity  of  hunger  is  exempt  from 

punishment  ?  ih,,  and  note  (6). 
robbery  is  thefb  accompanied  with  yiolence,  315. 
whether  it  is  solely  confined  to  moveable  property,  ih,,  note  (c). 
of  the  punishment  for  theft,  ih.,  317. 
robbery  is  punished  with  death,  317. 
distinction  between  simple  and  qualified  theft,  ih,  in  noii$, 
of  open  and  secret  theft,  ih, 
the  look-out  man  of  a  gang  of  robbers  is  liable  to  the  same  punishment 

as  the  robbers  themselves,  318  tn  notie, 
theft  of  children,  how  punished,  318. 
theft  of  animals,  how  punished,  319. 
theft  of  agricultural  implements  and  instruments^  ih, 
theft  of  things  in  mills,  wagons,  &c.,  ih, 
of  damage  to  agricultural  implements  or  trees  &c.,  ih, 
malicious  injury  to  property  is  a  crime,  ih,  in  notis. 
theft  of  fruit  standing  in  the  field  or  garden,  ih, 
pickpockets  how  punished,  320. 

of  those  who  knowingly  conceal  and  harbour  thieves,  ih, 
of  those  who  knounngly  purchase  stolen  property,  321. 
receiving  stolen  goods  knowing  them  to  have  been  stolen  is  a  distinct 

crime,  ih,  in  noHs, 
a  prisoner  indicted  for  theft  cannot  be  convicted  as  an  accessory  after 

the  fact,  ih, 
to  compound  the  crime  of  theft  is  itself  a  crime,  ib, 

THINGS, 

definition  of,  143. 

Grotius'  definition  of  the  term,  ih,  in  noiie. 

the  expressions  rights  of  things  and  rights  of  persons  criticised,  ib, 

things  singular  and  universal,  144. 
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corporeal  and  incorporeal,  ib. 

moveable  and  immoveabUy  ib, 

moyeable  things  desoribed,  145. 

immoveable  things  defined,  i^. 

whether  debUj  actions,  and  credits  are  moveable  or  immoveable^  f5. 

things  are  also  divided  into  Jandgemeen  and  volkgemeen,  151. 

things  alienable  and  inalienal>le,  153. 

things  abandoned  by  their  owner  become  the  property  of  tlie  finder, 

165,  and  note  (m) ;  except  land,  which  will  belong  to  the  Fiacus,  ib, 
things  lost  or  missing  remain  the  property  of  their  owner,  171. 
if  the  rightful  owner  does  not  appear,  such  things  vest  in  the  Count,  ib. 
things  taken  from  the  enemy,  if  immoveable,  belong  to  the  Count,  if 

moveable  to  the  captor,  ib, ;  but  things  taken  and  conquered  in  war 

by  the  soldiers  belong  to  the  State,  ib, 
things  deserted  on  account  of  war,  inundation,  or  other  calamity, 

remain  the  property  of  their  former  owner,  173 ;  but  seepage  178. 
things  found  between  two  adjoining  properties  are  common,  288.     See 

further  under  Pbofebtt. 

TIME.    See  Pleading. 

TITHES, 

right  to  tithes  defined,  227. 

this  right  in  Holland  not  derived  from  ecolesiastios,  but  established  by 

secular  law,  227-8. 
origin  of  tithes  traced  by  Grotius  to  the  Germans,  228  in  notia. 
custom  in  Zeeland  with  respect  to  tithes,  229-30. 
com  tithes,  smaU  tithes,  and  crying  tithes,  230. 
how  these  are  collected,  230-31. 
tithes  may  be  feudal  or  non-feudal,  232. 
how  tithes  are  lost,  ib, 
protection  afforded  to  the  lord  as  to  tithes,  ib, 

TOEZEGGING, 

how  it  differs  from  bdofte.  Vol.  11.,  4. 

TOMBS, 

may  at  the  present  day  be  held  in  dominio,  149. 

TOET, 

the  owner  of  a  house  is  liable  for  damage  caused  by  anything  thrown  or 

poured  out  by  a  member  of  his  household,  Yol.  II.,  322. 
an  employer  is  liable  for  the  acts  of  those  employed  by  him,  while 

acting  on  such  service,  323. 
an  inn-keeper  and  ship-master  are  liable  for  loss  sustained  to  property 

in  the  inn  or  ship,  ib, 
whether  the  loss  or  damage  be  caused  by  the  servants,  guests,  or 

passengers,  ib, 
a  person  having  anything  projecting  from  his  house  over  the  public  way 

will  be  liable  for  damage  caused  thereby,  ib.  in  notis. 
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a  master  is  not  liable  for  the  act  of  his  servant  beyond  the  amount  of 

wages  due,  ib. ;  except  where  the  servant  has  acted  within  the  scope 

of  his  authority  or  employment,  ib. 
of  the  liability  of  a  surgeon  or  physician  for  negligence  or  unskilful- 

ness,  ib. 
of  the  liability  of  a  wagoner  racing  with  his  wagon^  ib. 
of  damage  caused  by  our  animal,  ib. ;   the  owner  may  compensate 

the  damage  or  give  up  the  animal,  ib. ;    but  if  the  animal  be 

wild,  or  of  a  mischievous  propensity,  the  owner  must  make  full 

compensation,  and  giving  up  the  animal  will  not  suffice,  324  and 

note  (c). 
an  animal  found  trespassing  may  be  impounded,  ib. 
the  rule  that  the  owner  of  a  dog  is  liable  for  the  injuries  caused  by  it 

to  another  person's  animal,  whether  or  not  he  knew  of  the  dog*s 

vicious  propensities,  is  subject  to  the  limitation  that  the  animal 

injured  was  lawfully  at  the  place  where  it  was  injured,  ib.  in  notia ; 

to  obtain  damages  from  the  owner  it  is  not  necessary  to  show  that 

he  knew  the  dog  to  be  ferocious,  ib. 
damage  caused  by  a  ship,  325. 
of  negligence  in  unmooring  a  ship,  whereby  a  collision  is  caused,  ib, 

in  notis. 
the  master  of  such  ship  will  be  liable,  although  the  other  vessel,  by  the 

exercise  of  superior  skill,  could  have  escaped  the  collision,  ib. 
if  the  damage  be  brought  about  by  a  storm,  without  any  fault  of  the 

master,  the  damage  will  be  borne  by  both  vessels  equally,  ib. ;  this 

rule  applies  both  to  the  open  seas  and  inland  waters,  so  far  as  the 

vessels  themselves  are  concerned,  ib. 
but  as  to  the  goods,  the  damage  done  on  inland  waters  is  not  equally 

divided,  ib. 
of  damage  too  remote  in  the  case  of  collision  between  ships,  326. 
whether  damage  caused  by  the  breaking  of  the  cable  and  consequent 

drifting  of  the  vessel  on  to  another  vessel  is  to  be  divided  equally  P 

t(.,  note  {d). 
of  the  rule  of  the  road,  and  damage  caused  by  wagoners  and  others, 

326-7. 


TOETUBE, 

under  what  drcumstanoes  it  is  lawfdl  to  put  an  accused  person  to  the 

torture,  VoL  11.,  668. 
how  the  accused  may  defend  himself  against  the  application  of  torture, 

669. 
how  the  torture  is  to  be  applied  is  left  to  the  discretion  of  the  judge, 

660. 
of  the  case  where  the  accused  endures  the  torture  without  making  any 

confession,  t&.,  661. 
of  the  case  where  the  accused  under  torture  admits  the  offence,  and 

when  released  from  torture  again  denies  it,  662. 
a  confession  made  during  torture  is  not  deemed  conclusive,  unless  the 

person  tortured  subsequently  adheres  to  his  confession,  ib. 
torture  subsequently  abolished  in  Holland,  ib.  in  notia. 


762  ^  INDEX, 

TOETTTBE— continued. 

torture  was  neyer  recognised  as  legal  in  England,  ib. ;  tiiere  are,  how- 
ever, many  instances  of  its  employment  in  England,  ib. 

a  confession  by  an  accused  person  will  not  be  received  in  evidence, 
unless  it  be  made  voluntarily,  without  threat  of  punishment  or  hope  of 
favour  or  pardon,  ib, 

TOWNS, 

have  a  tacit  hypothec  on  the  property  of  their  administrators.  Vol.  11., 
98. 

TRADITION, 

a  means  of  acquiring  ownership,  156,  185. 
requisites  of  a  valid  tradition,  ib»  in  notis* 
tradition  of  moveable  property,  186. 
of  immoveable  property,  193.     See  also  Delivery. 
iraditio  symholica^  186,  note  (c). 

tradition  may  be  made  by  the  owner  or  his  authorised  agent,  whose 
special  power  must  appear  ex  facie  the  conveyance,  192. 

TRANSFEE, 

may  sometimes  take  place  against  the  will  of  the  owner  by  direction  of 
law,  193.    8ee  Tradition. 

TRANSACTION.    5cc Compromise ;  Evidence;  Pleading. 

TREASURE  TROVE, 

hidden  treasures  found  in  or  on  our  land  become  our  property,  173. 
if  found  on  another's  soil  the  half  goes  to  the  finder,  ib, 
in  most  places  the  State  lays  claim  to  treasure  trove,  ib, 
it  is  doubtful  whether  this  right  is  possessed  by  the  Counts  of  Holland, 
173-4. 

TREBELLIANIO  PORTION, 
definition  of,  414. 
it  may  be  claimed  by  a  child  who  has  nevertheless  approved  his  father's 

will,  351. 
it  is  not  lost  by  the  heir's  neglect  of  inventory,  410  in  Twtis, 
in  computing  the  fourth  part  the  fruits  enjoyed  are  also  included,  414 ; 

except  with  respect  to  children  in  the  first  degree,  ib, 
the  Trebellian  portion  is  due  in  singtdie  corporibtiSy  ib.  in  notis. 
the  heir  has  no  power  to  select  anything  in  satisfaction  of  the  Trebellian 

or  Falcidian  portion,  unless  the  legatees  and  fideicommiwarii  allow 

him  such,  ib, 
how  the  deduction  takes  place  in  annual  bequests,  ib, 
distinction  of  Huberus  between  a  yearly  legacy  to  a  particular  person 

and  a  bequest  of  a  yearly  income  to  a  town  or  society,  ib, 
the  heir  continues  liable  for  the  debts  of  the  estate  after  deducting  the 

Trebellian  fourth,  415 ;  but  not  also  for  the  legacies,  t&.,  417. 
if  ho  be  heir  by  the  will  for  more  than  the  fourth  part,  he  will  be  liable 

for  debts  to  the  extent  of  his  full  share,  but  for  the  legacies  only  to 

the  extent  of  what  he  enjoyed  above  his  fourth,  415. 


^ 
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TEBBELLIANIO  POETION— con<tntt«f. 

deduction  of  the  Trebellian  portion  does  not  take  place  when  the  deceased 

has  prohibited  it,  ib, 
but  this  prohibition  does  not  extend  to  children  of  the  first  degree,  ih. 
prohibition  to  deduct  the  fourth  may  arise  tacitly,  ib, 
this  deduction  is  not  made  as  against  poor-houses  and  hospitals,  %b. 
this,  howeyer,  is  not  generally  true,  ib. ;  not  eyen  in  favour  of  children 

of  the  first  degree,  ib, 
this  deduction  is  likewise  not  made  from  anything  bequeathed  to  some 

one  else,  which  must  of  necessity  be  so  bequeathed  to  him,  416. 
cases  illustrating  this  principle,  ib. 
the  better  opinion  is  that  an  heir  adiating  and  continuing  in  possession 

without  inventory  of  the  estate,  does  not  lose  the  right  to  deduct  the 

Trebellian  portion,  ib. 
the  Trebellian  portion  can  only  be  deducted  once  by  the  first  heir,  ib. ; 

unless  the  first  heir  has  not  exercised  his  right,  ib. 
what  is  included  in  computing  the  deduction  of  the  Trebellian  fourth,  ib. 
legacies  are  not  included.  417. 
but  the  fruits  enjoyed  by  the  heir  axe,  416;   except  in  the  case  of 

children  of  the  first  degree,  ib. 
a  son,  charged  to  give  oyer  the  whole  inheritance,  may  deduct  both  his 

legitimate  and  Trebellian  portions,  417. 
dispute  among  the  commentators  as  to  how  this  double  portion  was  to 

be  computed,  especially  where  there  are  fi^e  or  more  children,  ib. 
according  to  the  Canon  law  the  legitime  is  first  deducted,  and  then  the 

Trebellian  foarth  is  deducted  from  the  remainder  of  the  estate,  t&.,  et 

in  notii. 
the  practice  in  Holland  is  that  when  the  legitimate  and  Trebellian 

portions  concur,  they  always  make  up  the  half,  the  one  being  merged 

in  the  other,  417-18. 
this  right  of  double  deduction  also  extends  to  grandchildren  and  farther 

descendants,  418 ;  unless  prohibited  by  the  will,  ib. 
parents  cannot  claim  the  Trebellian  portion  in  addition  to  the  legi- 
time, i&. 

TBOUW  BELOFTEN.    Set  Espousals. 

TBTJSTEE.    Bet  Oxtsaxob. 

TUSBE,  YoL  IL,  157,  et  in  notis. 

TUTOE, 

of  a  tutor,  lionorariitB  and  onorarivs,  139  in  ndis. 

TYNS-EEGT,  236-7. 

costoms  with  respect  to  tyna-regt,  337. 


TJITPAD,  295. 

TJLPIAN, 

his  definition  of  a  will,  313  in  notis. 
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ULPIAN-  continued. 

his  opinion  that  a  shipmaster  is  liable  not  merely  for  the  acts  of  his  crew, 

but  also  of  the  passengers,  Vol.  11. ,  25  in  notis, 
his  opinion  that  A.  being  violently  assaulted  by  B.,  and  jumping  out  of  a 
window,  is  not  liable  for  damage  done  to  breakable  wares  below, 
249  in  notis. 

UNCLE, 

an  uncle  is  not  obliged  to  maintain  his  orphan  nephew,  91, 

UNITED  PEOVINOES, 

the  seren  United  Provinces,  11. 

UNLAWFULLY  BEGOTTEN, 

who  are  unlawfully  begotten  persons,  47. 

USAGE.    See  Cxtstom. 

USHEES, 

how  ushers  and  messengers  differ  from  each  other,  Vol.  11.,  283-4. 

travelling  messengers,  283. 

messengers  have  full  credit  as  regards  their  returns  to  citations,  notices, 

&c.,  by  virtue  of  their  oath  of  office,  384. 
how  they  must  proceed  in  execution  of  property,  tb, 
they  have  no  credit  as  to  matters  purely  collateral,  but  only  as  to  that 

which  relates  to  the  execution  of  their  duty,  ih, ;  this  rule  is  strictly 

observed,  385. 
example  illustrating  this,  ib, 
resisting  a  door-keeper  or  messenger  in  the  execution  of  his  duty  is  a 

serious  offence,  ih. ;  and  punishable  at  discretion  of  the  judge,  ib. 
against  this  charge  it  is  no  answer  that  the  messenger  has  exceeded  his 

authority,  or  the  proper  manner  of  executing  process,  tb. ;   for  the 

party  can  obtain  relief  by  means  of  opposition  to  the  execution  before 

the  judge,  ib. 
whether  a  messenger  stating  that  he  is  such  without  producing  his 

badge  or  proof  of  his  authority  may  be  resisted,  386. 
the  messenger  must  strictly  follow  the  practice  of  the  Court  and  its 

orders,  ib. 
he  is  liable  in  damages  where  he  exceeds  his  authority,  ib. ;  wherefore 

the  doorkeepers  must  give  security  upon  entering  on  their  office,  i^. 
they  may  not  execute  process  beyond  the  jurisdiction  of  the  judge  under 

whom  they  serve,  ib. 
citation   or   summons   is    served   and   effected   by  a  doorkeeper  or 

messenger,  438. 
how  service  is  to  be  made,  439. 

USUFEUCT;  USUFEUOTUABY, 

usufruct  is  either /uiZ  or  qualified,  210. 

distinction  between  them,  ib. 

usufruct  is  a  personal  servitude,  ib,  in  notis. 

the  proprietor  cannot  impose  a  servitude  over  the  thing  without  consent 

of  the  fructuarius,  ib. 
the  usufructuary  is  entitled  to  all  profits  arising  from  the  thing,  ib. 
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USUFEirOT;  XTSUFEUOTUAEY— con^ini^. 
he  may  cut  trees  fit  for  cutting,  211. 
is  entitled  to  shares  in  the  E.  and  W.  India  Company,  ib, 
is  entitled  to  metals,  as  iron,  copper,  &c,  if  these  grow  again;  other- 
wise merely  to  their  proceeds,  which  must  be  restored  at  the  end  of 

the  usufruct,  ib. 
the  same  rule  applies  with  respect  to  turf  and  marshes,  ib. 
the  usufructuary  is  not  entitled  to  bricklayers'  or  potters'  clay,  ib. 
usufruct  of  things  for  consumption,  212. 
how  this  differs  from  mutuumy  ib.,  note  {d). 
usufruct  of  clothes  and  furniture,  212-13,  etin  notis. 
usufruct  is  either  pereonal  or  of  inheritance  213. 
a  bequest  of  the  usufruct  begins  to  run  from  adiation  of  the  inheritance, 

214,  note  (/). 
personal  usufruct  defined,  214. 
the  right  of  usufruct  may  be  taken  in  execution,  ib. 
the  usufructuary  must  use  the  subject  of  the  usufruct  in  a  proper 

manner,  ib. 
he  is  bound  to  giye  security,  ib. ;  eyen  where  the  testator  has  by  the 

will  dispensed  therewith,  215,  and  note  {g). 
bequest  of  property  with  power  to  alienate,  &c.,  is  a  bequest  of  the 

dominium^  and  not  merely  of  the  usufruct,  ib.,  note  (g). 
a  bequest  of  the  usufruct  **  with  power  not  to  sell "  is  considered  a  fidei- 

commissum,  ib, 
the  usufructuary  must  replace  fruit  and  other  trees,  216. 
he  may  not  cut  trees,  ib. 
he  must  keep  the  houses  in  repair,  except  in  case  of  new  or  unusual 

expenses,  ib. 
must  pay  all  charges  and  taxes,  ib. ;  unless  these  concern  the  thing  itself, 

when  he  will  be  repaid  them  at  the  end  of  the  usufruct,  ib. 
how  usufruct  is  acquired,  217. 
when  it  determines  or  ends,  217-19. 
usufruct  granted  to  churches,  hospitals,  cities,  &c.,  determines  after  the 

lapse  of  a  century,  217. 
a  usufructuary  may  cede  to  another  the  enjoyment  of  the  fruits,  but  not 

for  a  fraudulent  purpose,  218. 
the  usufructuary  loses  his  right  through  non-user,  but  not  misuser,  219 
usufruct  of  inheritance,  ib. 
is  either  Jua  emphyteuseos  or  Jusfeudi,  ib. 
the  usufruct  of  all  the  deceased's  property  may  be  bequeathed  to  the 

Buryiying  spouse  on  condition   of  educating  the  children  of  the 

marriage,  360. 
8udh  usufruct  ceases  on  the  re-marriage  of  the  suryiying  spouse,  ib. 
when  a  bequest   of  the   usufruct  also   passes  the   property  in  the 

thing,  386. 
The  usufructuary  may  specially  encumber  property  subject  to  a  tax  in 

case  of  descent  by  inheritance,  419  m  notis. 
he  may  eyen  sell  some  of  such  property  with  consent  of  the  proprietor  to 

pay  the  said  burden,  ib. 

USUS,  210. 
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UTRECHT, 

custom  of,  as  to  bequests  between  husband  and  wife,  342. 


VAGEANTS  and  VAGABONDS,  VoL  H.,  320. 

VAN  der  KEESSEL, 

his  opinion  that  a  general  renunciation  by  suretieB  of  the  heneficia  is 
8u£Blcient,  Vol.  II.,  46  in  notis. 

Ids  opinion  that  stolen  property  bought  in  market  overt  cannot  be  re- 
claimed by  the  owner  without  tendering  the  purchaser  the  price  paid 
for  it,  136  in  notis, 

his  opinion,  that  the  rayisher  of  a  daughter,  caught  in  the  act,  may  be 
killed  by  the  father,  considered,  308. 

VEHICLE, 

damage  caused  by.    See  BuLE  of  ths  Boad  ;  Tobt. 

VEIL.CONDITIEN,  Vol.  IL,  166. 

VELLIG  en  BOETSCHULDIG,  Vol.  11.,  442,  note  (o). 

VENIA -ffiTATIS, 

granted  to  minors,  88,  note  (c). 

opinion  of  Voet  and  others  that  such  a  grant  does  not  extend  adra 

ierriiorium  concedentis,  ib. 
Decker,  howeyer,  maintains  the  contrary,  ih. 

VEEBLYE,  Vol.  II.,  414. 

VEEPLOGENSCHOTJT,  Vol.  EL,  400. 

VICARAGES,  276. 

VIDIMUS,  Vol.  n.,  484. 

VIEE-EN-DEELEN,  128. 

VIEESCHAAB,  Vol.  11.,  367,  360,  note  (J). 

VINDICATIO,  Vol.  n.,  2  in  notis. 

VINNIUS, 

his  opinion  that  ex  nudopacto  oritur  adio.  Vol.  II.,  10  in  notis, 
his  opinion  that  we  may  stipulate  in  fayour  of  a  third  party,  17. 

VOET, 

his  opinion  as  to  the  Clausule  CodiciUair,  317  in  notis. 

his  opinion  as  to  the  Jus  accrescendi  between  heirs  joined  verbis  tantum^ 

and  those  instituted  separatim  discussed,  366  in  notis. 
his  opinion  that  we  may  stipulate  for  a  third  party,  Vol.  II.,  18  in  notis. 
his  opinion  that  a  woman  may  renounce  the  befi.  Se.  VelL  by  priyate 

instrument.  Appendix,  600-3,  606-8,  618. 
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YOET-~continued. 

tlie  passage  in  Yoet  16,  1,  10,  oommented  on,  Appendix^  617. 

his  opinion  that  if  moveables  delivered  by  way  of  pledge,  return  again 

into  the  detbtor's  possession,  the  pledgee  loses  his  preference  in  a 

concursus  creditarum,  explained  108  in  notiSf  and  111  in  notis, 
his  opinion  concerning  the  claiming  back  of  stolen  property  sold  in 

market  overt,  136  in  notis, 
his  opinion  that  a  vendor  cannot  be  compelled  to  deliver  the  thing  sold, 

criticised,  142  in  notis, 
his  opinion  that  a  lessee  of  land  can  not  sublet  without  consent  of  the 

owner,  discussed,  169  in  notis, 

VOETSTOOTS, 

met  den  voet  te  stooten.  Vol.  II.,  142. 

VOLKQEMEENE  THINGS,  162. 

VEOEDSCHAPPEN, 
defined,  15. 

VEYGELY,  Vol.  H,  363. 


WAGEB,  WAGEEING, 

contract  and  promises  in  case  of  a  wager.  Vol.  11.,  28. 

contracts  founded  on  wagering  cannot  be  enforced,  121 ;  except  where 

it  promotes  the  benefit  or  interest  of  both  parties,  ih, 
of  the  bet  in  the  case  of  Dr.  Helvetius,  who  wagered  a  certain  sum  that 

he  would  go  to  England  and  accost  the  Protector  Cromwell,  122. 
a  promise  between  A.  and  B.  that  the  survivor  shall  receive  from  the  first 

dying  a  certain  sum,  is  valid,  ib, 

WAGONEE, 

liability  of  wagoners  in  case  of  negligence.    See  ExTLE  OF  THE  EoAD ; 

TOBT. 

WALL, 

anything  built  on  a  common  wall  becomes  common  property,  unless 

only  built  upon  the  half  of  it,  287. 
a  common  wall  is  not  to  be  built  upon  if  unable  to  bear  the  weight,  ih. 
a  wall  built  partly  upon  our  own  land  and  partly  upon  that  of  another 

becomes  common,  288. 
no  one  can  insert  a  beam,  open  a  window,  &c.,  in  a  common  wall,  ib. 
contrary  custom  at  Leyden  on  this  point,  ib, 
a  suspension  wall  cannot  be  built  upon,  ib,  in  notis, 
no  ovens,  privies,  or  gutters,  &c.,  may  be  placed  against  a  common  wall, 

ib, 

WANT, 

the  causing  of  want  and  famine,  when  it  amounts  to  a  crime.  Vol.  II., 
268. 
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WAEDS 

may  marry  without  consent  of  their  guardians,  107. 

such  marriage,  howeyer,  will  confer  no  benefit  as  to  the  property  of  the 

ward,  ib, 
wards  may  bind  others,  but  not  themselyes,  except  where  the  oontract 

is  for  their  benefit,  135. 
they  are  liable  for  necessaries,  %b.    See  Gxjasdiajhsbip. 

WAERANTY, 

a  vendor  is  bound  to  free  and  warrant  the  thing  sold,  Yol.  II.,  142. 

if  a  Tender  is  unable  to  give  warranty  pro  evidione,  or  the  purchaser 
fears  that  the  property  may  prove  to  be  subject  to  servitudes,  &c.,  a 
stipulation  is  frequently  made  that  the  vendor  shall  deliver  the 
property  upon  willing  decree  by  the  court,  144. 

WATER, 

servitude  in  case  of  rain-water,  289-90. 
waste  water  sent  through  the  land  of  another,  290. 
if  the  gutter  in  such  case  gets  stopped  up,  the  dominant  owner  must 
remove  the  obstruction,  ib.,  except  in  the  case  of  a  common  gutter,  ib. 
each  one  has  a  right  of  use  of  pubUc  water,  295,  and  of  access  to  public 
water,  ib,,  296. 

WATEECOURSE, 
right  of,  290. 

WATEBGANG,  297. 

WATER  LETTERS,  VoL  11.,  105. 

WATER  REGT,  190  in  notis. 

WAY  OP  NECESSITY,  295.    See  Servitude. 

WEDERDRIPT,  Yol.  11.,  149  in  notis. 

WEETBESTEDING,  Yol.  n.,  439. 

WEETBRIEP,  Yol.  11. ,  440  in  notis. 

WELLBORN  MEN, 
court  of,  18. 
who  are,  6&, 
their  privileges,  66-7, 
they  exercise  capital  jurisdiction  in  the  country  viUagee,  Yol.  U.,  363. 

WIDOW,  WIDOWER, 

a  widow  may  not  marry  within  six  months  from  the  death  of  her  first 

husband,  unless  she  has  been  delivered  of  the  child  with  which  she 

was  pregnant,  115. 
by  the  civil  law  a  widow  had  to  wait  a  year  before  xe-marriage,  ib* 
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WIDOW,   WlDOWEBr-continued. 

marrying  again,  she  cannot  give  her  second  husband  by  "will,  donation, 
antenuptial  contract,  etc.,  more  than  the  least  portion  left  to  a  child, 
116,  see  Lex  hao  Edictau;  this  provision  likewise  applies  to  a 
widower  marrying  again,  ib, 

WIFE, 

a  wife  has  a  tacit  hypothec  over  the  property  of  her  husband  in  security 
of  what  she  brought  into  the  marriage.  Vol.  II.,  99.    See  Mortgage. 
a  wife    may   judicially    interdict  her   husband    from   alienating   or 

encumbering  her  separate  property,  100. 
whether  and  when  a  wife  has  a  preference  upon  the  effects  of  a  partner- 
ship of  which  her  husband  was  a  member,  ib,,  note  (e). 
See  further 'ELV3BAND  akd  Wife. 

WILHELMUS-SHIELD,  value  of,  245. 

WILL, 

definition  of,  313. 

Ulpian's  definition,  ib.  in  7wtis. 

a  will  may  be  made  of  one's  own  property,  and  also  of  another's 

property,  ib, 
how  a  will  and  a  codicil  resemble  and  di£fer  from  each  other,  313-14. 
a  will  may  exist  without  institution  of  an  heir,  316  in  notis, 
oral  and  written  wills,  315. 
bow  an  oral  will  is  made,  316,  317. 
such  will  is  effectual  by  a  simple  declaration  of  the  testator's  intention 

in  presence  of  a  notary  and  witnesses,  317. 
it  may  be  revoked  in  the  same  way,  ib.  in  notis, 
what  is  understood  by  a  written  or  close  will,  318. 
no  one  can  write  a  will  in  his  own  favour,  319. 
a  person  interested  in  a  will,  which  is  scaled,  should  not  open  it,  ii., 

note  (c). 
joint  will  by  husband  and  wife  is  considered  as  two  separate  wills,  318. 
either  spouse  may  revoke  or  alter  his  or  her  will,  except  where  the 

survivor  has  received  a  benefit,  and  there  is  a  disposition  of  the  joint 

estate  after  death  of  the  survivor,  ib,,  334,  et  in  notia, 
close  will  made  by  two  spouses,  whereby  the  one  benefits  the  other,  must 

be  written  by  a  third  party,  319. 
close  will  should  be  opened  by  a  notary  and  witnesses,  ib,  in  notis, 
what  if  opened  by  the  person  benefited  thereby  ?  ib. 
wills  are  made  and  executed  either  before  a  notary  and  two  witnesses,  or 

before  the  secretary  and  two  members  of  the  court,  320. 
introduction  of  the  practice  of  executing  wills  before  a  notary  and 

witnesses,  ib, 
execution  of  wills  according  to  the  canon  law,  ib, 
who  may  be  witnesses  to  the  execution  of  a  wiU,  321. 
this  is  strictly  observed,  ib, 

wills  made  by  blind  persons,  and  others  who  cannot  write,  322. 
the  witnesses  need  not  be  acquainted  with  the  contents  of  the  will,  ib, ; 

nor  with  the  testator,  323 ;  except  where  the  testator  is  unknown  to 

the  notary,  ib, 

VOL.  II.  *  ^ 
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WILL — continued. 

roaaon  for  this  rule,  323. 

wills  duly  executed  in  one  place,  according  to  the  modd 

Buoh  place,  take  effect  in  eyeiy  other  place,  tb, 
imperfect  and  privileged  wills,  324. 
wlio  may  make  a  privileged  will,  ib» 
parents  as  regards  children  and  grandchildren,  ib, 
and  may  even  revoke  a  prior  will  properly  execated,  t^. 
military  persons  may  likewise  make  a  privileged  will,  ib. 
wills  made  in  time  of  plague,  or  in  favour  of  the  poor,  325. 
whether  they  are  to  be  included  under  privileged  wills  ?  %b, 
wills  made  by  the  peasantry,  ib. 
wills  do  not  take  jeffect  until  the  death  of  the  testator,  ib. ;  vb  uUt 

always  alter  his  will  in  spite  of  the  derogatory  clause,  ib.  326. 
the  revocation  of  a  will  must  be  by  special  act  on  the  part  of  thfite^a^ 

in  a  second  or  subsequent  testament,  ib. ;  exception  to  this  nk,  t^. 

acts  amounting  to  a  revocation,  326-7. 

by  Boman  law  a  subsequent  will  j^er  ee  revoked  a  prior  one,  327. 

in  Holland,  however,  the  second  will  would  be  considBred  as  a  codis., 

328. 
revocation  by  will  of  an  antenuptial  contract  should  be  in  expreas  tecs!. 

ib. 
80  likewise,  in  case  of  a  privileged  will  made  by  a  father  in  &Toai  d  b 

children,  ib. 
the  Court  of  Holland,  however,  has  held  a  general  revocation  cosbsuj 

among  notaries  siifficient,  ib. 
wills  are  void  if  made  by  incompetent  persons,  330. 
who  are  incompetent  to  make  a  will,  331. 
males  under  fourteen  and  females  under  twelve  years,  ib, 
doubtful  whether  minors  above  these  ages  may  make  a  viQ,  ^  ^ 

notis. 
deaf  and  dumb  persons,  lunatics,  idiots,  prodigals,  Ac,  cannot  sab  i 

will,  331. 
lunatics  and  others  may,  during  a  lucid  interval,  make  a  will,  i&< 
a  prodigal  may  also  make  a  reasonable  bequest,  ib. 
deserters  to  the  enemy  may  not  make  a  will,  ib,;  butcapifftf^^ 

enemy  may,  ib. 
persons  condemned  to  death  may  make  a  will,  332 ;  so  Vkeim  Btf 

bastards,  ib. 
but  persons  supported  by  almshouses  at  Amsterdam,  cannot  di^^ 

their  property  by  will,  333;  the  children  in  such  caae,  if  p«r> '^ 

nevertheless  be  acknowledged  as  heirs,  ib. 
when  wills  become  inoperative  and  void,  334. 
of  property  which  we  cannot  dispose  of  by  will,  %b, 
persons  who  cannot  take  under  a  will,  336  et  seq^. 
guardians,  their  wives  or  children,  godparents,  and  ooncnbineB  of  loiDOSt 

cannot  inherit  the  latter's  immoveable  property  by  will,  338 
nor  moveable  property  of  great  value,  339. 
this,  however,  dissented  from  by  Becker,  ib. 
extent  of  this  rule,  340. 
monasteries  and  other  religious  societies  cannot  inheiit  inufiot^ft^ 

property,  nor  moveable  property  of  considerable  value,  by  f^i  '^ 
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notaries  and  other  persons  cannot  derive  any  benefit  ander  a  will  made 

by  them,  341 ;   nor  can  the  betrothed,  or  surviring  spouse  of  a 

deceased  minor,  who  married  without  consent  of  parents,  etc.,  inherit 

anything  by  will  from  the  deceased,  ih, 
a  widow  or  widower,  having  children,  and  re-marrying,  cannot  give  or 

bequeath  to  the  second  spouse  more  than  the  least  share  to  which  any 

of  such  children  is  entitled,  t(. 
the  leaving  of  an  inheritance  is  the  principal  and  essential  part  of  a  will, 

343. 
in  construing  a  will,  the  intention  of  the  testator  must  chiefly  be  looked 

at,  344,  362. 
how  far  the  Jus  accrescendi  is  adopted  in  Dutch  jurisprudence,  345  and 

in  notiSf  365  and  in  notia, 
if  children  are  passed  by  in  silence,  the  will  is  not  thereby  rendered 

void,  346 
the  children  may,  however,  have  the  disposition  set  aside  if  they  have 

been  passed  by,  or  disinherited,  without  just  grounds,  i&.,  357. 
opinion  of  Grotius  on  this  point,  ib.  in  notit, 
a  will  in  which  pai*ents  are  improperly  disinherited,  or  passed  over,  may 

be  set  aside,  348. 
the  like  rule  extends  to  brothers  and  sisters,  ib. 
a  will  must  contain  the  reasons  of  disinherison,  349. 
what  are  lawful  reasons  of  disinherison,  ib.  et  aeq. 
persons  passed  over  or  disinherited,  without  just  reasons,  have  the  right 

to  set  aside  the  hereditary  institution,  the  rest  of  the  will  remaining 

in  force,  357. 
there  is  no  distinction  between  improper  disinherison  and  silently  pass- 
ing over  persons  in  a  will,  ib. 
a  father  having  tacitly  passed  over  his  child,  the  will  is  void,  ib. ;  but  if 

there  be  a  clausvJe  ccdicillairy  the  child  must,  after  deduction  of  the 

legitimate  and  Trebellian  portions,   restore  the  inheritance  to  the 

instituted  heir,  ib. 
this  opinion  controverted  by  Decker,  ib.  in  noiis. 
the  right  of  setting  aside  a  will,  or  of  supplementing  what  is  wanting, 

passes  to  the  heir  of  him  who  has  this  right,  358. 
but  this  right  of  setting  aside  the  will  is  only  transmitted  to  the  heir,  if 

the  deceased  has  himself  commenced  the  action,  ib. 
but  grandchildren  may  enforce  this  right  of  their  own  accord,  ib. 
this  right  of  setting  aside  a  will  is  lost  after  five  years,  ib. 
the  right  of  suppletion,  however,  passes  even  uncommenced  to  the  heir, 

and  is  only  lost  after  the  third  of  a  century,  ib. 
a  will  in  which  the  full  legitime  is  not  given  will  hold  good,  and  supple- 
tion alone  can  be  claimed,  359. 
when  the  terms  leaving  and  bequeathing,  occurring  in  a  trill,  amount  to  a 

bequest,  and  when  to  a  full  institution  to  the  whole  inheritance,  363. 
in  construing  a  will,  the  word  heirs  means  those  who  would  be  nearest 

ab  intestate,  ib. 
the  masculine  includes  the  feminine,  unless  a  contrary  intention  appears 

from  the  will,  ib.,  and  364. 
when  the  term  children  includes  grandchildren,  and  when  not,  ib.,  and 

382. 
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if  seyeral  heirs  faaye  together  been  instituted  to  the  whole,  they  \rill 
take  in  equal  shares,  365. 

if  the  testator  has  excluded  any  part,  it  will  go  not  to  the  heir,  hut 
descend  ab  intestato,  ih, 

when  the  Jus  accrescendi  obtains  and  when  not,  ih.;  et  in  notis. 

if  the  heir  dies  before  the  testator,  the  inheritance  will  descend  a( 
tntestato,  366. 

an  heir  may  be  instituted  subject  to  a  condition,  or  from,  or  till  a  cer- 
tain time,  368. 

efifeot  of  such  a  direction,  ib, 

the  heir  is  bound  to  perform  the  condition,  provided  it  be  not  im- 
possible, ib,y  369,  370. 

a  condition  may  also  consist  in  not  doing  something,  in  which  case 
the  heir  may  claim  the  inheritance  under  security,  ib, 

a  condition  not  to  marry  is  considered  as  improper,  ih. ;  but  not  a  con- 
dition until  he  marry,  as  is  often  observed  in  the  case  of  a  suryiying 
spouse,  ib.f  et  in  notis, 

a  direction  to  restore  the  inheritance,  if  the  survivor  should  die  re- 
married, will  not  apply  where  the  survivor,  having  remarried,  dies  a 
widow,  369. 

whatever  is  left  to  the  free  option  of  the  heir  or  legatee  cannot  be 
made  the  subject  of  a  condition,  370 ;  except  where  something  has 
been  left  to  the  consent  of  a  third  party,  for  the  good  of  the  heir  or 
legatee,  ib, 

illustrations  of  this  principle,  ib. 

of  the  condition  that  the  heir  shall  marry  a  certain  woman,  and  he 
refuses,  ih, 

what  is  the  rule  where  the  woman  dies  or  refuses  to  marry  the  heir  ?  ih, 

a  condition  may  also  be  imposed  under  a  penalty  of  forfeiture  or  loss, 
ib„  371. 

limitation  to  this  rule,  ih, 

an  heir  may  be  relieved  against  a  prohibition  of  demanding  security 
for  the  possession  of  the  estate,  or  an  inventory  thereof,  if  such 
direction  be  prejudicial  to  him,  371. 

how  a  condition  differs  from  a  proviso  or  moduSy  ib, 

of  substitution  in  the  case  of  an  inheritance  left  by  will,  372. 

of  the  right  of  the  substituted  heir,  ib, 

cases  included  in  the  words,  "  if  John  be  not  my  heir,"  ih, 

several  persons  may  be  substituted  in  the  place  of  one,  and  e  convenor 
373. 

substituted  heirs  have  the  same  share  in  the  substitution  that  the  in- 
stituted heirs  had  in  the  original  institution,  ih, 

a  condition  or  direction  expressed  in  the  institution  is,  in  the  absence 
of  a  contraiy  intention,  considered  as  expressed  in  the  substitution 
also,  ih, 

pupillary  substitution  does  not  exist  in  Eoman-Dutch  law,  374;  except 
that  parents  may,  by  antenuptial  contract,  select  for  their  children 
the  law  of  succession,  or  direct  how  their  property  shall  devolve  by 
succession,  ib, ;  which  the  children,  having  attained  majority,  are 
considered  to  have  approved,  ib, ;  unless  it  has  been  otherwiae  pro- 
vided by  will,  ih. 
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sabfltitiition  ceases,  if  the  instituted  heir  adiates  the  inheritance,  or  the 

Bubstituted  heir  dies  before  the  instituted  heir,  ib. 
the  right  of  substitution  is  not  transmitted  to  heirs,  ih, 
if  a  testator  states  in  a  second  will  that  the  first  will  shall  take  effect, 

the  inheritance  must  be  given  over  to  the  heir  under  the  first  will,  the 

heir  under  the  second  will  deducting,  however,  the  Trebellian  and 

Falddian  fourth,  377. 
whether  a  prohibition  occurring  in  a  will  against  alienation  amounts  to 

a  tacit  fideicommissum,  ib. 
a  direction  by  the  testator  that  the  property  shall  not  be  alienated  out  of 

his  family,  or  blood,  will  not  extend  beyond  the  fourth  degree,  unless 

the  testator  has  so  expressly  intended,  379 ;  and  so  Grotius  2, 20,  §  11, 

is  to  be  understood,  ib. 
Decker,  however,  maintains   that  the  prohibition  against  alienation 

cannot  be  extended  beyond  the  fourth  degree,  ib,  in  notis, 
in  computing  the  fourth  degree  the  first  heir  is  not  included,  ib, 
where  a  testator  directs  that  his  property  shall  not  be  alienated  out  of 

his  flEimily  or  blood,  it  is  understood  that  he  meant  not  his  nearest 

relative,  but  those  who  would  succeed  him  ab  intestato,  ib, 
in  other  cases  the  words  nearest  relations  will  mean  nearest  relationship 

to  the  testator  and  not  to  the  heir,  380. 
at  Amsterdam  a  direction  by  a  testator  that  his  property  shall  not  be 

alienated  out  of  his  family  or  blood,  will  not  deprive  the  heir  of  the 

power  of  free  disposition,  ib, 
of  the  power  given  to  the  first  heir,  in  case  of  a  fideicommissum,  to  spend 

and  alienate  the  property  subject  to  letting  only  what  is  left  descend 

to  the  second  heir,  ib, 
whether  in  such  a  case  inventory  and  security  may  be  claimed  by  the 

second  heir,  381,  et  in  notis.    And  see  further  Fidsioomhissxtm. 
such  power  of  alienation  only  applies  to  alienation  inter  vivos,  and  not 

also  by  will>  382. 
in  the  charge  of  fideicommissary  inheritance  among  children,  grand- 
children, eta,  are,  in  the  absence  of  a  contrary  intention,  not  included, 

382-3. 
of  children,  who  are  mentioned  in  a  will  under  a  condition,  when  con- 
sidered to  be  likewise  instituted  heirs,  and  when  not,  383. 
how  children,  instituted  together  with  their  parents,  are  admitted  to  the 

inheritance,  384. 
meaning  of  the  terms  nearest  relations  occurring  in  a  will,  385. 
a  person  instituted  heir  in  the  usufruct  of  a  thing,  with  power  to  spend, 

alienate,  and  dispose,  is  considered  instituted  in  the  ownership  also, 

386. 
even  although  he  is  directed  to  let  what  remains  at  his  death  pass  to  a 

third  person,  ib, ;  except  where  the  power  to  alienate  has  been  limited 

to  necessary  maintenance,  ib, 
the  rule  is  the  same  where  anyone  has  been  instituted  heir  in  the 

usufruct,  and  no  one  else  is  mentioned  as  regards  the  ownership,  ib, 
the  will  of  a  testator  must  be  carried  out  within  a  year,  403. 
this  is  not  followed  in  Holland,  ib,  in  notis, 
the  will  is  destroyed  where  the  instituted  heir  repudiates  the  inheritance, 

411 ;  tmless  further  confirmed  by  the  Clausule  CodiciUair,  ib. 
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but  bequests  and  other  directions  must  be  satisfied,  411,  413  m  ncAU. 
a  person  may  die  partly  testate  and  partly  intestate,  316  in  notie,  and  412 
in  noti8» 
SeeBsiE;  lyHEKiTAyoE. 

WILLING  DECEEB, 

delivery  of  property  upon  willing  decree  by  the  Court,  Vol.  II.,  144. 
persons,  who  have  any  special  claim  or  seryitude  to  the  thing  sold,  most 
be  specially  summoned  in  such  case,  145. 

WINDOW  EIGHT, 
is  a  seryitude,  291. 
windows  oyerlooking  another's  land  may  be  blocked  up,  ib, 

WITCHCEAPT, 

its  punishment.  Vol.  11.,  272,  274. 

WITNESSES, 

wlio  may  be  witnesses  to  the  execution  of  a  will,  321. 

they  need  not  be  acquainted  with  contents  of  the  will,  322  ;  nor  with 

the  testator,   323;    except  where  the  testator  is  unknown  to  the 

notary,  ib. 
reason  for  this  rule,  ih. 
all  males  aboye  fourteen^  and  of  good  conduct,  may  witness  documents, 

Vol.  n.,  482. 
competency  of  witnesses.    See  Etidenoe. 

WOMEN, 

how  they  differ  from  men,  40. 

they  may  marry  on  the  completion  of  their  twelfth  year,  ib, 
they  may  not  marry  without  consent  of  parents,  if  under  twenty  years,  41 . 
they  cannot  hold  any  office  of  Goyemment,  tb. 
are  in  some  places  under  the  guardianship  of  men,  41-2. 
they  could  formerly  in  Holland  perform  no  legal  act  without  the  assist- 
ance of  a  guardian,  42. 
when  married,  women  pass  under  the  guardianship  of  their  husbdndp, 

y&.,  andVol.  IL,  197. 
they  cannot  alienate  property,  193. 
they  cannot,  with  the  exception  of  mother  or  grandmother,  be  appointed 

guardians  to  minors,  129. 
women  who  are  sureties  for  the  payment  of  orphan  rents  will  be  liable 

although  they  have  not  renounced  the  Ben,  Sc.Vell, ;  ordinis  dmaioniay 

et  excuMioniSf  140. 
women  are  only  liable  upon  contracts  made  without  consent  of  husband 

where  the  transaction  concerns  the  household,  or  where  they  carry  on 

some  public  trade,  194. 
sureties  to  an  obligation  contracted  by  a  married   woman  without 

consent  of  husband  are  likewise  not  bound,  ib, 
when  women  may  be  sureties.*  See  Subetyship  ;  Senatus-Cokstjltum 

Vbllbiaiotm;  Attthent.  si  qua  Mttliek. 
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a  woman  is  bound  for  the  debts  of  her  husband,  Vol.  II. ,  38. 
but  a  husband  cannot  bind  her  where,  by  antenuptial  contract,  he  has 
been  prohibited  from  so  doing,  ib.    See  Husband  and  Wife. 

WOOD-EEEVE  and  COMPANIONS, 
court  of,  19. 

their  jurisdiction,  Vol.  II. ,  595. 
number  of  master  companions,  ib. 
of  their  sittings,  ib, 

of  the  service  of  their  summons,  etc.,  596. 
of  their  sentences  and  fines,  1 6. 

an  appeal  lies  to  the  feudal  Court,  and  from  it  to  the  Supreme  Court,  597. 
of  the  procedure  in  possessory  cases    connected  with  the    right   of 
the  chase,  ib. 

WOUNDING, 

he  who  purposely  goes  about  to  wound  another  is  not  punished  for  it 

unless  he  has  done  some  act  towards  execution  of  his  intention, 

Vol.  II.,  276. 
of  the  punishment  against  those  who  draw  the  knife,  ib,,  285-6. 
of  statutory  and  honourable  wounds,  285,  et  in  notis. 

See  Crime;  Homicide. 

WEECKED  THINGS, 

remain  the  property  of  their  owner,  165. 

wrecked  contraband  goods  may  be  confiscated,  170  in  notis, 

WEITING, 

upon  another's  paper,  the  writing  wiQ  belong  to  the  author,  181. 

WYNKOOP,  Vol.  n.,  151. 


ZEELAND, 

custom  of,  with  respect  to  tithes,  229-30. 

Zeeland  adopts  the  Schependom's  law  in  the  case  of  sucoession  ab 
inteetato,  435. 


THE   END. 
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